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Laches. — Land in general. 



LACHES. 

1. Where a promissory note is signed 
by two persons in the same manner, with 
nothing on the face of the note to show 
that one was merely a surety, he cannot 
set up in defense that he was such, and 
that the plaintiff had not sued in due time, 
tind had given no notice of demand and 
protest. Kritzer v. MillSy 9 Cal. 23. 

2. L. advanced to H. four hundred 
and seventy-six dollars, and received from 
H. for collection an order for the amount 
upon a party indebted to him. The order 
not being collected, L. returned it to H., 
and took H.'s note for the amount ad- 
vanced. Li a suit on the note H. set up 
as a defense, laches on the part of L., in 
not presenting the order, by means of 
which the debt was lost: held, that if 
there were any laches, they were waived 
by the execution of the note. Leonard 
V. HaMingg, 9 Cal. 237. 

See Errors, Mistake, Negligence. 
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LAND. 

I. In general. 
II. Pablic Land. 

III. Pneblo Land. 

IV. Water Lots in San Francieco. 
V. Swamp and Overflowed Land. 

VI. Of Covenanta or Rights to Land. 
VII. Bond for a Title. 
VIIL Warranty. 
IX. Vendor's Lien. 
X. Estoppel. 



L In general. 

1 . In an application for an order to in- 
corporate a college under the act of 1850, 
it is necessary that subscriptions of real 
estate, if such subscriptions must not be 
cash under the statute, should define the 
boundaries or situation of the lands pro- 
posed to be given, and their value estab- 
lished.* Ex parte The California Col- 
lege, 1 Cal. 330. 

2. Where land is attached by process 

44 



of law, and the possession of the owner 
not disturbed, it is difficult to perceive how 
any thing further than nominal damages 
can be recovered for the injury caused by 
the attachment. Heath v. Lent, 1 Cal. 
411. 

3. An agent authorized by power of 
attorney to wind up and adjust the affairs 
of a mercantile house in New York, which 
had been conducted in the name of his 
principal, derives no authority from such 
power to bind his principal by a promis- 
sory note given for the purchase of real 
estate in San Francisco. Fisher v. Sal- 
mon, 1 Cal. 413. 

4. Where a note was given on the sale 
of real estate, and the vendor had neither 
title, color of title, nor possession: held, 
that the consideration of the note might be 
enquired into as between the original par- 
ties, and there being no consideration, that 
the payee could not recover against the 
maker ; and that a guaranty on the note 
without a consideration was not liable. 
lb. 414. 

5. A party already having the legal and 
equitable title, cannot sue for a further con- 
veyance. Truehody v. Jaxiohson^ 2 Cal. 82. 

6. Caveat emptor applies to sales of 
real estate where there is no fraud or war- 
ranty. Salmon v. Hoffman^ 2 Cal. 141. 

7. Though a deed executed by an agent 
having power to convey in his own name 
be inoperative as a conveyance, it will be 
good as an agreement to convey, and the 
principal may be decided to convey. Ih, 
142. 

8. It is incumbent on him who asks the 
interposition of a court of equity to enforce 
a specific performance for the conveyance 
of land, that not only his possession, but 
that all his conduct in relation to the pur- 
chase be in good faith. Conrad v. lAnd- 
ley, 2 Cal. 175. 

9. A parol promise to pay for im- 
provements upon land is not within the 
statute of frauds. Godeffroy v. Cald- 
well, 2 Cal. 292. 

10. The authority by act of the legisla- 
ture to a city or county to erect a court 
house and jail, would necessarily embrace 
the power to purchase the land on which 
to erect them. Dewitt v. City of San 
Francisco, 2 Cal. 295. 

11. A power of attorney given "to at- 



*Tbe abovt law to repealed by the corporation act 
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tend to all business affairs appertaining to 
real or personal estate," is too indefinite to 
sustain a transfer of real estate, more par- 
ticularly that acquired long subsequent to 
its execution. Lord v. Sherman, 2 Cal. 
501. 

12. Wliere an assignment does not in 
terms convey real estate, and cannot be 
fairly construed so to do, it is inadmissible 
to prove a conveyance previous to a given 
date, and the equitable ownership of the 
land in question. Ih, 502. 

13. A purchaser under an implied war- 
ranty quietly to possess and enjoy, while 
he retains possession, cannot resist the pay- 
ment of the purchase money, however de- 
fective the title, and has no right to a re- 
scission of his contract. Fowler v. Smith, 
2 Cal. 569. 

14. Whei'e one has an outstanding 
deed, which improperly clouds the title of 
the true owner, on the application of the 
latter, chancery will cancel and annul the 
deed, and will on like application inter- 
pose and prevent a' sale, and the conse- 
quent execution of an improper deed". 
Shattuck V. Carson, 2 Cal. 589 ; Guy v. 
Hermance, 5 Cal. 75. 

15. In an action to recover the pur- 
chase money of land, founded on a con- 
tract, in which the plaintiff contracted to 
deliver a wan'anty deed for the land ; the 
defendant in his answer denied that the 
plaintiff was the lawful ow^ner or that he 
had any title to the land, it was held that 
to have enabled him to rescind the con- 
tract the defendant was bound to aver and 
to show a paramount title in another, and 
failing in this, his defense to the action 
was defective. Thayer v. White, 3 Cal. 
228 ; RiddeU v. Hake, 6 Cal. 262. 

16. A deputy sheriff may execute a 
deed for land sold under execution, but in 
the name of the sheriff, otherwise it is de- 
cisive against the party claiming under it. 
Lewes v. Thompson, 3 Cal. 266. 

17. The statute regulating sheriff's sales 
of real estate does not design to invest the 
purchaser with a title until six months af- 
ter the sale. Duprez v. Moran, 4 Cal. 
196 ; Cummings v. Coe, 10 Cal. 531. 

18. Under the code it is competent for 
the plaintiff to recover real property with 
damages for withholding it, and the rents 
and profits, and in the same action and as 
one cause of action. SuJlivan v. Davis, 
4 CaL 292. 



19. A power of attorney confirming all 
sales, leases and contracts of every de- 
scription, confers the power to sell land. 
lb. 

20. The statute of frauds contains no 
provision with regard to the dissolution of 
agreements or contracts under seal for the 
sale of lands. Beach v. CoviUaud, 4 Cal. 
317. 

21. Questions as to the performance of 
the conditions contained in a grant, can 
only be made by the grantor, and not by 
a mere naked trespasser. Buckelew v. 
Estell 5 Cal. 108. 

22. Lands held by no other tenure than 
possession may be the legitimate subjects 
of control; and sometimes in equity, chat- 
tel interests or personal property are made 
the subject of specific performance. John- 
son V. Rickett, 5 Cal. 220. 

23. The State has the most perfect 
right to determine what shall constitute 
evidence of title as between her own citi- 
zens, to all lands within her boundaries, 
and the act in question does only this in 
reference to a portion of them. Nims v. 
Palmer, Q'Q2\. 13. 

24. A bill in the nature of a bill of 
peace, and praying for a discovery against 
joint and several trespassers on real estate, 
will not lie in favor of a plaintiff out of 
possession, claiming title to the land. 
Ritchie v. Borland, 6 Cal. 40. 

25. It would be a great hardship to re- 
quire a party in every instance to enclose 
his lands by a substantial fence ; such en- 
closure would be evidence of possession, 
but the evidence of it would not be con- 
clusive as against other acts of possession. 
CCallaghan v. Booth, 6 Cal. 65. 

26. If by construction of a railroad 
through the enclosure of a farmer, it is 
made necessaiy to construct fences on 
either side of the road to protect his crops, 
the cost of such fences must be included in 
the compensation to be paid by the rail- 
road company. Sacramento Valley R. R. 
Co. v. MoffaJtt, 6 Cal. 75. 

27. A sale of land at auction where no 
note or memorandum is made by the auc- 
tioneer, and no writing exists between the 
parties, is void by the statute -of frauds. 
Pe(yple v. WhiU, 6 Cal. 75. 

28. Prima facie the governor of Cali- 
fornia, under the Mexican dominion, had 
the power to make a grant of mission 
lands to an individual^ and a demurrer to 
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a complaint netting forth such grant on 
the ground of want of authority in the 
governor is not sustainable. Den t. 2)en, 
6 CaL 82 ; Brown v. City of San Fran- 
cisco, 16 Cal. 458. 

29. A mandamus will not lie to compel 
a sheriff to make a deed of land to a pur- 
chaser^ at execution sale, who refuses to 
pay the purchase money, on the ground 
that he is entitled to it as the oldest judg- 
ment and execution creditor; especially 
when there is an unsettled contest as to 
the priority of liens. Williams v. Smith, 
6 Cal. 91. 

30. Where an action was for restitution 
of land, and pending an appeal the plaintiff 
transferred his judgment to a third party, 
and sold the premises to the defendant, the 
plaintiff's recourse for rent, if any, is for 
use and occupation, and not on the appeal 
bond. Osborn v. Hendrickson, 6 Cal. 175. 

31. A party cannot avail himself of 
a proceeding in chancery to avoid the 
payment of the purchase money, without 
offering to rescind the contract and return 
possession of land to the defendant Nor 
does the fact that he has made valua- 
ble improvements take the case out of the 
rule. Jackson v. Norton, 6 Cal. 189. 

32. The fact that the title of land is in 
dispute between the claimants and the 
United States, and that the claimants un- 
der a Mexican grant are in possession, 
affords no ground for exempting the iand 
from taxation. Robinson v. Gaar, 6 Cal. 
275. 

33. On the trial of an issue of fact in- 
volving the validity of a will, a subscrib- 
ing witness thereto is not rendered incom- 
petent as a witness, by holding lands de- 
vised therein, in trust for a devisee, and 
without having any interest therein him- 
self. PeraUa v. Castro, 6 Cal. 357. 

34. Where in an action on a promissory 
note the defense is that it was the consid- 
eration for a deed from plaintiff for certain 
land, under false and fraudulent represent- 
ations that plaintiff had an interest therein, 
the defendant, if he would avoid the pay- 
ment, must offer to surrender the deed to 
be canceled, so that both parties could 
have been remitted to their original rights. 
Tissot V. Throckmorton, 6 Cal. 473. 

35. It is a familiar principle of equity 
that time is not of the essence of a con- 
tract for the sale of land unless made so 
by the express agreement of the parties, 



yet in every case it will devolve upon the 
party seeking relief in equity to account 
for his delay. Brovm v. Covillaud, 6 Cal. 
571. 

36. Where a party seeks to enforce a 
contract to convey land to him, if there 
are circumstances showing culpable negli- 
gence on his part, or if the length of time 
which has been permitted to intervene, to- 
gether with other circumstances, raises a 
presumption of abandonment of the con- 
tract, or if the property has greatly en- 
hanced in value, and he has apparently 
laid by for the purpose of taking advant- 
age of this circumstance, he will not be 
entitled to a decision in his favor. Brown 
V. Covillaud, 6 Cal. 571 ; Pearis v, Covil- 
laud, 6 Cal. 621 ; Green v. Covillaud, 10 
Cal. 324. 

37. Damages assessed for the value of 
land taken for a railroad, should be paid to 
the true owner, if he recovers possession 
before the damages are paid by the com- 
pany ; although at the time of the damage 
a trespasser was in possession, who had 
filed his claim to the damages. Rooney v. 
Sacramento Valley R. R. Co., 6 Cal. 640. 

38. Great inadequacy of consideration 
paid for land, as compared with its actual 
value, is sufficient to put the purchaser 
upon nptice of a fraud by his vendor in 
the purchase thereof, at a constable's sale. 
Argenti v. City of Sacramento, 6 Cal. 679 ; 
Hart V. Burnett, 15 Cal. 608. 

39. A right to land in its broadest sense, 
implies a right to the possession and the 
profits accruing therefrom, since without the 
latter the former can be of no value. Bil- 
lings V. HaU, 7 Cal. 7. 

40. A verbal sale of land is not valid 

• 

under the Mexican law. Hayes v. Bona, 
7 Cal. 158; Stafford v. Lick, 10 Cal. 17. 

41. Where the plaintiff filed a bill in 
equity, in 1852, to set aside a sale of land 
made in 1835, on the ground of fraud : 
held, that his right to recover would be 
barred by ten years' prescription under 
the Mexican law, and that the full period 
having run, he could not recover. JDomin- 
guez V. Dominguez, 7 Cal. 427. 

42. Parties in possession of land, claim- 
ing title thereto, are presumed to be the 
owners thereof, and entitled to compensa- 
tion before it can be taken for public uses. 
Sacramento Valley R, R. Co. v. Moffatt, 7 
Cal. 579. • 

43. When a party in consideration of a 
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conveyance of land to him, agrees to pay an 
outstanding note of his vendor, and writes 
his name on the back of the note as a 
memorandum of said agreement, at the 
same time acknowledging his liability : 
held, that the liability thus assumed is not 
the conditional liability of an endorser, but 
a primary and unconditional obligation to 
pay the note, for which he had received a 
full consideration. Palmer v. Tripp, 8 
Cal. 97. 

44. An appropriation of land carries 
with it the water on the land or a usufruct 
in the water, for in such cases the party 
does not appropriate the water, but the 
land covered with the water. CrandaU\. 
Woods, 8 Cal. 143. 

45. Where a claim to a tract of land 
under a Mexican grant, somewhere within 
a certain larger tract, was ascertained, and 
the land segregated by a survey, under a 
decree of confirmation by the United States 
supreme court : held, that the land became 
immediately taxable, and that an assess- 
ment thereof will be presumed to have 
been made after the survey, where the 
time allowed by law for the assessment 
extended to a day four days after the sur- 
vey. Palmer v. BoUngy 8 Cal. 389. 

46. The authority to sell land conferred 
by a writ in the sheriff's hands, carries 
with it authority to execute all the instru- 
ments required by law to the completion 
of the sale, viz : a certificate ; and in case 
of no redemption, a conveyance to the 
purchaser. People v. Boring , 8 Cal. 407 ; 
Anthony v. Wessel, 9 Cal. 104. 

47. The order of the probate court 
directing the sale of the land of the de- 
ceased, is a judicial act. Halleck v. Guy, 
9 Cal. 195. 

48. An action for a false and fraudu- 
lent representation as to the naked fact of 
title in the vendor, of real estate, cannot 
be maintained by the purchaser, who has 
taken possession of the premises sold un- 
der a conveyance with express covenants. 
Peahody v. Phelps, 9 Cal, 226. 

49. The right of the wife to acquire 
property by purchase during the marriage, 
can only exist a? an exception to the gen- 
eral rule as laid down by the " act defining 
husband and wife." Alverson v Jones, 10 
Cal. 12. 

50. The judgment of the board of land 
commissioners, the tribunal of original ju- 
risdiction, is sufficient evidence of the 



confirmation of the grant, unless the judg- 
ment be reversed, or its operation sus- 
pended by an appeal, which is still pend- 
ing. Sanders v. Whitesides, 10 Cal. 90. 

51. Until a consummation of a sale of 
land upon execution is made by a convey- 
ance from the sheriff, the estate remains 
in the judgment debtor. Gummings v. 
Coe, 10 Cal. 531. 

52. A trespasser upon lands of another 
cannot justify his acts by setting up an 
outstanding title, in which he has no prior- 
ity. Weimer v. Lowery, 11 Cal. 112. 

53. A decree of confirmation of a grant 
of the United States land commission and 
the United States district court, cannot be 
impeached in an action of ejectment be- 
tween a party claiming under the grant 
and a tliird party. Rose v. Davis, 11 Cal. 
140. 

54. A private survey is no legal evi- 
dence of the facts contained therein, since 
if it were, any man might recover anoth- 
er's land by including it himself or getting 
some one else to do it within his bounda- 
ries. Ih. 141. 

55. Where a party takes possession of a 
part of a tract of land under a deed of ' 
conveyance to the whole, and at the tiniie 
of entry no one is holding adversely, such 
possession will extend to the whole tract 
described in the deed. Ib» 

56. There can be no such thing as an 
abandonment of land in favor of a partic- 
ular individual and for a consideration. 
Stephens v. Mansfield, 11 Cal. 365. 

57. Where the vendee's agent, in the 
purchase of a tract of land, has actual no- 
tice of a mortgage on the premises at the 
time of purchase, the vendee wUl be pre- 
sumed to have taken the property subject 
to the mortgage. May v. Borel, 12 Cal. 
91. 

58. The title of a purchaser of real es- 
tate at sheriff's sale does not depend upon 
the return of the officer to the writ The 
purchaser has no control over the conduct 
of the officer in this respect. CUmd v. 
El Dorado County, 12 Cal. 133. 

59. Property acquired by the husband 
and wife during the marriage and whilst 
hving together, whether by onerous or lu- 
crative title, and that acquired by either of 
them by onerous title, belonged to the com- 
munity ; whilst property acquired by either 
of them by lucrative title is solely con- 
stituted the separate property of the party 
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making the acquisition. Scott v. Ward^ 

12 Cal. 471 ; Noe v. Card, 14 Cal. 596. 

60. Possession of land at the death of a 
party gives prima facie title to his heirs or 
representatives. Gregory v. McPherson, 

13 Cal. 572. 

61. M. & B., the plaintiff, were part- 
ners in a ranch and hotel. The ranch 
was public land, taken up under the State 
law in the name of M. M. sells one-half 
to B., taking a mortgage back, B. agreeing 
to pay certain firm debts. This sale and 
agreement were afterwards canceled, and 
B. sold M. one-half the ranch. Defend- 
ant, Myers, agrees to buy of B. his half 
of the ranch; goes into possession, but 
afterwards refuses to buy, and buys the 
half fix)m O., who bought the whole of M. 
At the time of this last purchase, O. and 
M. knew of B's title : held, that a bill in 
equity by B. against M., O. and Myers for 
an account of the partnership between M. 
and B., and for a decree establishing 
plaintiff's right to the ranch, does not lie ; 
that his remedy at law for his half of the 
ranch against M., or any one claiming un- 
der him, with notice of his title, is clear ; 
and that M. would be estopped from dis- 
puting the title. Brush v. MaydweU, 14 
Cal. 209. 

62. The statutory lien of a judgment 
upon the real estate of the judgment debt- 
or attaches only upon property in which 
such debtor has a vested legal interest. 
People V. Irwin^ 14 Cal. 434. 

63. A deed of land from A. to F., re- 
citing the consideration at one hundred 
dollars and a contract not under seal, not 
acknowledged nor recorded, from F., 
agreeing to reconvey the land to A. upon 
payment within a given time of $8,600, 
with interest at a specified rate, deducting 
the rents and profits of the land during 
the period limited for payment, were de- 
livered between the parties at the same 
time : held, that the deed is not a mort- 
gage in the absence of proof, that the con- 
sideration for it was a debt preexisting, or 
created at the time, and still subsisting be- 
tween the parties ; that the provisions in 
the contract of reconveyance relative to 
the payment of interest and the rents and 
profits do not necessarily imply the exist- 
ence of a debt, which is essential to a 
mortgage. Ih. 435. 

64. Where the lease gives the lessee 
the privilege of purchasing the land at 



the expiration of the lease on certain 
terms, the privilege is limited to the whole 
land, and the lessee, or the purchaser from 
him of a portion of the land, cannot claim 
the right to buy that portion. Hitchcock 
V. Page, 14 Cal. 443. 

65. Death of the principal revokes the 
authority of the agent, and a deed of land 
made by him after such death does not 
bind the representatives of the principal. 
Travers v. Oraiiey 15 Cal. 16. 

66. But if the agent has a power coup- 
led with an interest, that is, a power 
which conveys to the agent an interest in 
the property, then the execution of the 
power after the death of the principal is 
good. Ih, 

67. If, on an executory contract for the 
purchase of land made by plaintiff with 
the agent during the life of the principal, 
money due the principal was paid after 
his death to the agent, who settled the 
amount with the estate, so that the estate 
received the benefit of the payment, plaint- 
iff would be entitled, in equity, to call for 
the legal title, and could defend in eject- 
ment by the representatives of the princi- 
pal. Ih, 

68. The complaint avers title in plaint- 
iff to a tract of land ; that the possession 
of defendants is forcible and unlawful; 
that an action for forcible entry has been 
commenced by plaintiff against defend- 
ants, and is still pending and undeter- 
mined, and asks for an injunction to re- 
strain defendants from cutting and remov- 
ing timber from the land, without seeking 
in this suit to be restored to the posses- 
sion, the object of the suit being to pre- 
serve the property during the pendency 
of the action : held, that injunction lies, 
although no action at law has been brought 
to try the title; that the jurisdiction of 
equity in such cases to grant, first, a 
temporary and subsequently a perpetual 
injunction, does not depend upon the ques- 
tion whether or not such action at law has 
been brought; that the rule under the 
English chancery system was the same, 
and that our statute is not more restrict- 
ive. Hick% V. Michael, 15 Cal. 116. 

69. Land will sometimes pass without 
any specific designation of it as land. 
Thus the grant of a messuage, or a mes- 
suage with the appurtenances, will pass 
the dwelling house and adjoining build- 
ings ; and also, its curtilage, garden and 
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orchard, together with the close in which 
the house is built. Sparks v. Jless, 15 
Cal. 195. 

70. The rule is, that everything essen- 
tial to the beneficial use and enjoyment of 
the property designated is, in the absence 
of language indicating a different inten- 
tion on the part of the grantor, to be con- 
sidered as passing to the grantee. lb, 

71. So, the sale of a "bridge** across a 
certain stream, "together with the toll- 
house, stables and out-houses of every de- 
scription,** and " all the privileges and ap- 
purtenances appertaining, or in any wise 
belonging to said bridge,'* passes the land 
upon which the bridge rested and the other 
buildings were erected. lb. 

72. The doctrine that land may often 
pass by conveyance as essential to the en- 
joyment of, or as parcel of buildings, etc., 
erected thereon, is consistent with the doc- 
trine that the ownership of the land may 
be in one person, and the ownership of 
the structures thereon in another — as in 
these latter cases the buildings are erected 
by permission of the owner of the land 
for the use of the builder, and generally 
under mutual, expectation by the parties of 
their removal, or of compensation being 
made for them to the builder, or of the 
latter ultimately acquiring title to the land. 
lb. 197. 

73. Where a party purchases a bridge, 
toll-houses, stables and out-houses appur- 
tenant, with the right and privilege of his 
vendor in and to a " dug road ** made on 
each side of the bridge, neither the pur- 
chaser, nor those claiming under him with 
notice, can object to a decree enforcing 
the vendor's lien against the premises, that 
the " dug road " is public land, and that 
therefore nothing would pass under a sale 
upon the decree. lb, 

74. In a contract for the sale and pur- 
chase of land, which is silent as to the pos- 
session, there is no implied liceni^e for the 
purchaser to enter. Gaven v. Hagen, 15 
Cal. 211. 

75. Z., the owner of land, contracts in 
writing to sell it to K., nothing being said 
as to the possession. K. is to give three 
notes, falling due at different periods, for 
the purchase money. The first two notes 
become due at very short dates, and after 
they are paid Z. is to make a deed to K., 
with covenants against his own acts. 
Fii*st note is paid before the second falls 



due ; Z. deeds the land to plaintiff, sub- 
ject to the contract with K., the deed con- 
taining covenants of warranty against acts 
of the grantor. Later, and on the day 
the second note is due, K. sells the land 
to McE., one of the defendants. K. took 
possession under the contract. Shortly 
after, plaintiff demanded of K. the pay- 
ment of the second note, and tendered him 
a deed from himself (plaintiff) to K., with 
the covenants mentioned in Z.'s contract. 
K. said he could do nothing. Plaintiff 
then formally demanded payment and ex- 
ecution of the mortgage. K. wished to 
see his attorney. After the tJiird note fell 
due, plaintiff demanded of McE. payment 
of the two notes, tendering the deed from 
Z. to him, (plaintiff) and also a deed from 
himself to McE., offering also a mortgage 
to be executed by McE. to secure the 
third note and demanding possession. 
McE. refused : held, that, under the con- 
tract, the purchaser was not entitled to 
possession at once ; that payment of the 
first two notes or tender was a condition 
precedent to his right of possession ; that 
until then, the vendor Z., or his assignee, 
had the legal title and could maintain 
ejectment against the vendee. lb, 

76. Section two hundred and fifty-four 
of the practice act enlarges the class of 
cases in Which equitable relief could for- 
merly be sought in quieting title. It au- 
thorizes the interposition of equity in cases 
where previously bills of peace would not 
lie. Ourtis v Sutter, 15 Cal. 262. 

77. Under this section, a party in pos- 
session of real property may bring a bill 
in equity to quiet title against a party out 
of possession, who claims an estate or in- 
terest adverse to him, without waiting un- 
til he has been disturbed in his possession 
by legal proceedings against him, in which 
his title has been successfully maintained. 

78. Suit under section two hundred and 
fifty-four of the practice act only lies with 
reference to property of which the plaint- 
iff is in possession, and where suit is 
brought, under that section, to quiet title 
to a ranch, and plaintiff is in possession 
of a portion only, the suit must be consid- 
ered as brought to determine the title to 
that portion, and no injunction lies to re- 
strain parties who are entire strangers to 
the title from selling that portion, as their 
conveyances would not cloud plaintiff *8 ti- 
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tie. And if the grantees under such con- 
veyance should invade the possession of 
plaintiff, or unlawfully detain the same, 
the remedy at law is ample. Ih, 

79. A tract of land was held by sever- 
al tenants in common, and on partition, a 
certain portion was set apart and quit- 
claimed to plaintiff, representing M., who 
had conveyed to plaintiff as security for 
endorsements. Another portion of the 
land was set apart and quitclaimed to H. 
The portion thus received by H. was sub- 
sequently conveyed to plaintiff, and em- 
braces the land in controversy : held, that 
plaintiff is not mortgagee of the premises ; 
that even if he held the premises con- 
veyed by H. to him as security for the in- 
dorsements of M., it was as trustee of the 
legal title ; that the title had passed from 
H., and had never been in M., except of 
an undivided interest before the partition, 
and was therefore in plaintiff, who could 
maintain ejectment. Seaward v. Malot- 
ie, 15 CaL 307. 

80. In ejectment, plaintiff offered to in- 
troduce in evidence an executory contract 
by which S. & Co. agreed to sell to Woos- 
ter the land sued for, and when the pur- 
chase money was paid, to make a deed, 
W. to take possession at once, and to re- 
tain it so long as he complied with the 
contract. Plaintiff stated it to be his in- 
tention to show, in connection with the 
contract, that the defendant claimed under 
Wooster. The answer averred that "Woos- 
ter mortgaged the premises to defendant, 
who foreclosed, and went into possession 
under the sheriff's deed : held, that the 
contract, with the other proof, was prima 
facie relevant to the issue, plaintiff's ob- 
ject being to show that Wooster had for- 
feited his rights under the contract, and 
that he, plaintiff, had succeeded to the right 
and title of S. & Co. Palmer v. Mc Caf- 
feHy, 15 Cal. 335. 

81. A stranger to the title of real 
property, though in possession, cannot 
go into equity and enjoin the purchasers 
and owners thereof from setting up and 
enforcing their title, on the ground that it 
was fraudulently and illegally acquired 
by them of a third person who does not 
complain. Having no title himself, it is 
immaterial to him whether he be evicted 
by such purchasers or their vendor. 
Treadwell v. Patfnej 15 Cal. 499. 



II. Public Land. 

82. The prospective preemption act of 
Congress of 1841 is expressly confined to 
the surveved lund^, and was not extended 
to California at the time of the trespass, 
and a title under that act, or under the 
California statute of April, 1852, passed 
after the commencement of the suit, will 
not enable plaintiff to maintain an action 
against another about to cloud the title. 
Q Connor v. CorbitU 3 Cal. 371. 

83. Where the complaint alle^jed that 
in September, 1849, the plaintiff settled 
upon a tract of land, '* the same being pub- 
lic land of the United States ;" that sub- 
sequently a foreigner occupied a portion 
of it, and that defendant, his executor, is 
now offering the same for sale, and prays 
to enjoin said sale : held, that the injunc- 
tion will not lie. lb, 

84. A system of preemption ha? been 
adopted in all the territories and new 
States to encourage the immigration of 
foreigners, and there is no discrimination 
between foreigners and native citizens. 
People V. Folsom, 5 Cal. 379. 

85. Prior possession of public lands 
will entitle the possessor to maintain an 
action against a trespasser. Grover v. 
Hawley^ 5 Cal. 486. 

86. The right of enjoyment of posses- 
sion to public lands may descend among 
the effects of a deceased person to the ex- 
ecutor or administrator, and the right of 
the deceased be conveyed by a regular 
sale to another. Tb, 

87. The statute making out the posses- 
sory right of settlera on public lands for 
agricultural or grazing purposes yield to 
the rights of miners has legalized what 
would otherwise be a trespass, and the act 
cannot be extended by implication to a 
class of cases not especially provided for. 
Burdge v. Underwood, 6 Cal. 46. 

88. To enable a party to recover lands 
under the possessory act of this State, it ia 
necessary that he shall have complied with 
the provisions of the act. Sweetland v. 
Froe, 6 Cal. 147. 

89. The lands settled by the missions 
were not conveyed to any one, but re- 
mained the property of the government, 
and even the church buildings thereon did 
not become the property of the church 
corporate until the decree of seculariza- 
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tion of 1833. Nohili v. Redman^ 6 Cal. 
342. 

90. The right to be protected in the 
possession of the public lands in this State 
is founded alone on the doctrine of pre- 
sumption, for a license to occupy from the 
owner will be presumed. Conger v. Wea- 
ver, 6 Cal. 556. 

91. The settlers' act of 1856 does not 
discriminate between an innocent and a 
tortious possession, nor is it a mere at- 
tempt to avoid circuity of action by pro- 
viding for an equitable adjustment of the 
whole subject in one suit. By its terms, 
it applies to past as well as present cases. 
It takes from a party that which before 
was his, for if he refuses to pay for the im- 
provements on his land, against his will, 
by a trespasser, he loses not only the im- 
provements but the land itself. Such leg- 
islation is repugnant to morality and jus- 
tice, and in violation of the letter and 
spirit of the constitution. BiUifigs v. Holly 
7 Cal. 6. 

92. One who locates upon public lands 
for the purpose of appropriating them 
to his own use, becomes the absolute 
owner thereof as against every one but 
the government, and is entitled to all the 
privileges and incidents which appertain 
to the soil, subject to the single exception 
of rights antecedently acquired. Oran- 
doll V. Woods, 8 Cal. 143. 

93. A party has no lawful right to turn 
a settler off by force, conceding that the 
former had the legal title to the land. 
People V. Bonshelly 10 Cal. 87. 

94. A party cannot, under pretense of 
holding land in exclusive occupancy as a 
town lot, take up and inclose twelve acres 
of mineral land in the mining districts, as 
against persons who subsequently enter 
upon the land in good faith for the pur- 
pose of digging gold therein, and who in 
such operations do no injury to the com- 
fortable use of the premises as a residence, 
or of any mechanical or commercial busi- 
ness. Martin v. Brovmer, 11 Cal. 14. 

95. The right to a preemption in public 
land is not assignable, but it may be mort- 
gaged. Whitney v. Bnchnan, 13 Cal. 
539. 

96. Neither the act of 1858, as to the 
location of seminaiy land, nor the act of 
Congress donating it, allows mineral land 
to be located. Burdge v. Smith, 14 Cal. 
383. 



97. How far the right of miners to go 
upon public minei*al land in possession of 
another for the purpose of mining must be 
modified to secure any rights of such pos- 
sessor, reserved. Ih. 

98. The possession of agricultural land 
is prima facie proof of title against a tress- 
passer, but where it is shown that a party 
goes on mineral land to mine there is no 
presumption that he is a trespasser, and 
the statutory presumption that it is public 
land, in the absence of proof of title in 
the person claiming it as agricultural land, 
applies. Ih» 

99. The presumption under our statute 
is that all land in the State is public land, 
until the legal title is shown to have passed 
from the government to private parties, 
and this presumption is reconcilable with 
the presumption of title arising from pos- 
session. Ih, 

100. A party claiming land under the 
possessory act of 1852, must show com- 
pliance with the provisions of the act. He 
must be a citizen of the United States; 
must file the affidavit required by section 
2 ; and make his improvements within the 
ninety days, &c. Merely residing on a 
part of the land, tracing lines, putting up 
stakes for boundaries, &c., is not sufficient. 
Wright v. Whitesides, 15 Cal. 47. 

101. Mere entry on public land, without 
enclosing it, does not give a right of action 
on the possession alone. lb, 

102. Miners have a right to enter upon 
public mineral land, in the occupancy of 
others for agricultural purposes, and to use 
the land and water for the extraction of 
gold — the use being reasonable, necessary 
to the business of mining, and with just 
regard to the rights of the agriculturist. 
And this, whether the land is enclosed, 
or taken up under the possessory act. 
Clark V. Duval, 15 Cal. 88. 

103. The right so to enter and mine, 
carries with it the right to whatever is in- 
dispensable for the exercise of this mining 
privilege — as the use of the land, and 
such elements of the freehold or inherit- 
ance as water. lb, 

104. Merely going on waste, uninclosed 
public land, and building and occupying a 
house and corral, and even subsequently 
cutting hay on part of the land, does not 
give a party any claim to or possession of 
the whole tract of one hundred and sixty 
acres. The case would be different if the 
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party claimed and entered under the pos- 
Bcssorj act of this State, and pursued the 
necessary steps prescribed by it ; or, proba- 
bly, if he had made his entry under the 
preemption laws of the United States. 
CrorrUon v. Sampson, 15 Cal. 95. 

105. Where, in such case — there being 
no claim under the possessory act, or the 
preemption laws of the United States — 
plaintiff claims one hundred and sixty 
acres by force of his prior possession, and 
a contract or consent on the part of de- 
fendant, whom he let into possession, to 
hold the premises for him, or subject to his 
order, the judgment cannot be in favor of 
plaintiff for the whole tract, but only fqr 
the small part on which the house and 
corral were situated, and of which plaintiff 
vras in the actual occupancy — there being 
no proof, except defendant's general consent 
as above named, that the defendant agreed 
to hold the whole tract for plaintiff. Ih, 

106. In ejectment for mineral lands, 
plaintiff averred possession of a large tract 
of land, including the mining ground in 
controversy, and that he occupied the land 
for agricultural and mining purposes, with- 
out stating that any use was made of the 
particular portion held by defendants. This 
averment of possession, and also the aver- 
ment of ouster, were insufficiently denied 
in the answer ; but the answer averred af- 
firmatively that, at the time defendants 
entered upon the ground in dispute, it was 
a part of the public domain of the United 
States, contained large and valuable de- 
posits of gold ; that they entered upon and 
took possession of it for mining purposes, 
and that they have since held and used it 
for such purposes oitly. The court below 
gave judgment for plaintiff on the plead- 
ings. Held, that these affirmative aver- 
ments of defendants being proved, plaintiff 
OGuld not recover without showing such an 
actual and meritorious possession and occu- 
pancy as rendered the interference of the 
defendants unjust and inequitable ; that he 
could not recover on the pleadings, because 
the character of his possession did not ap- 
pear, the complaint not averring that this 
particular portion of the land was ever 
used by plaintiff for any purpose whatever. 
Smith V. Doe, 15 Cal. 104. 

107. The allegation of possession is too 
broad to defeat the rights of a person who 
has, in good faith, located upon public miner- 
al land for the purpose of mining. Ih, 



108. New States, under the act of Sep- 
tember 4th, 1841, acquire their interest 
upon their admission into the Union, and 
may make selections of land before the 
survey of the United. States — which se- 
lections are only subject to three qualifica- 
tions : 1st, they must not be of lands re- 
served from sale by any law of Congress 
or the proclamation of the President ; 2d, 
they must be in parcels of not less than 
three hundred and twenty acres each ; and 
3d, the parcels selected must be in such 
form as to correspond with the survey of 
the United States, when made. Doll v. 
Meadoi', 16 Cal. 331. 

109. State selections will not become 
absolute and definite until the survey — 
until then, the parcels selected may be 
subject to a possible reservation from sale ; 
and when there is no such reservation, they 
may require some change in their exterior 
lines, so as to conform to the official sec- 
tional divisions and subdivisions. In the 
legislation of the State, provision is made 
so as to secure such conformity. Ih, 

110. In controversies respecting public 
lands, other than mineral lands, the title, 
as between citizens of the State, where 
neither party connects himself with the 
government, is considered vested in the 
first possessor, and to proceed from him. 
This possession must be actual and not 
constructive ; and the right it confers must 
be distinguished from the right given by 
the possessory act of this State. CoryeU 
V. Cain, 16 Cal. 573. 

111. In this State, although the larger 
portion of the mineral lands belong to the 
United States, yet defendant cannot defeat 
an action for mining claims, water privi- 
leges and the like, by showing the para- 
mount title of the government. Our courts^ 
in determining controversies between par- 
ties thus situated, presume a grant from 
the government to the first appropriator. 
This presumption, though of no avail 
against the government, is held absolute in 
such controversies. Ih» 



in, Pueblo Land. 

112. Under the Mexican laws, munici- 
pal lands become the absolute property of 
the pueblo, subject only in their disposition 
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to the general laws of Mexico. Cohm v. 
Raisin, 3 Cal. 448. 

113. It is too late now to question the 
authority of an alcalde elected in 1846. 
If invalid, his acts as a de facto officer 
must be tield good by this court. Ih. 452. 

114. By the laws of Mexico towns were 
invested with the ownership of land. Ih. 
453. 

115. By the laws, usage and customs of 
Mexico the alcaldes were the heads of the 
ayuntamientos ; were the executive of- 
ficers of the towns, and rightfully exercised 
the power of granting lots within the towns, 
which were the property of the towns. Ih, 

116. Before the military occupation of 
California by the army of the United 
States, San Francisco was a Mexican 
pueblo, or municipal corporation, and was 
vested with title to the lands within her 
boundaries. Ih. 

117. A grant of a lot in San Francisco, 
made by an alcalde, whether a Mexican or 
of any other nation, raises the presump- 
tion that the alcalde was a properly quali- 
fied officer, that he had authority to make 
the grant and that the land was within the 
boundaries of the pueblo. Ih, 

118. If a private natural person can 
grant lands upon conditions subsequent 
and upon their nonperformance resume 
the ownership, then it follows from the 
views preceding that a municipal corpora- 
tion can do the like. Touchardy. Ihw- 
chard, 5 Cal. 307. 

119. The power and authority of towns, 
under the Spanish and Mexican systems, 
to acquire and dispose of lands, and *the 
conclusion there attained after a careful 
examination of the Spanish and Mexican 
decrees, places their right upon as high 
ground as that of natural persons. Ih, 

120. Denouncement is the mode of 
taking advantage of the nonperformance of 
subsequent conditions in grants made by 
the government, and it is therefore the 
only mode, because the government has 
agreed that denouncement shall be the 
result of nonperformance. Ih, 

121. After the adoption of the common 
law in 1850, the municipal and common 
lands of pasturage were liable to execution 
sale. Welch v. SvUivan, 8 Cal. 197 ; con- 
tra Hart V, Bumetty 15 Cnl. 616. See 
HoUaday v. Frighie, 15 Cal. 634 ; W heeler 
V. Miller, 16 Cal. 125. 

122. The board of commissioners of the 



old sinking fund of 1850, created by an 
ordinance of the city of San Francisco, 
had no power to sell the real estate of the 
city, the ordinance being void. But this 
decision has no application to the board of 
commissioners of the funded debt, organ- 
ized after the dissolution of the first board 
of the sinking fund commissioners. Hey- 
denfeldt v. Hitchcock, 15 Cal. 514. 

123. The pueblo of San Francisco had 
a certain right or title to the lands within 
its general limits, and the portions of 
such lands which had not been set apart or 
dedicated to common use or special pur- 
poses, could be granted in lots, by its mu- 
nicipal officers, to private persons, in full 
ownership. Hart v. Burnett, 15 Cal. 616. 

124. The authority to grant such lands 
was vested in the ayuntamiento, and in the 
alcaldes or other officers who at the time 
represented it, or who had succeeded to its 
"powers and obligations." Ih, 

125. The official acts of such officers, in 
the course of their ordinary and accustomed 
duties, and within the general scope of 
their powers, as here defined and explained, 
will be presumed to have been done by 
lawful authority. Ih, 

126. These municipal lands, to which 
the city of San Francisco succeeded, were 
held in trust for the public use of that city, 
and were not, either under the old govern- 
ment or the new, the subject of seizure 
and sale under execution. Ih, 

127. This property and these trusts 
were public and municipal in their nature, 
and were within the control and supervision 
of the State sovereignty, and the fede- 
ral government had no such control or 
supervision. Ih, 

128. The act of the State legislature of 
March, 1858, confirming the so-called Van 
Ness ordinance, was a legal and proper 
exercise of this sovereign power; and 
this act gave full effect to the provisions of 
that ordinance, and vests in the possessors 
therein described, as against said city and 
State, a title to the lands in said ordinance 
mentioned. Ih, 

129. The city of San Francisco holds 
the municipal lands of the pueblo, not le- 
gally disposed of as hereinbefore explained ; 
and that her title is wholly unaff*ected by 
sherifi*'s sales under execution against her, 
so far as those sales touch or affi^ct the 
aforesaid pueblo lands. Ih, 

130. A defendant in ejectment, holding 
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snch lands merely by possession, may set 
up the invalidity of such sales, or the 
plaintiff's title derived therefrom, to defeat 
the plaintiff's action. Ih. 
See Alcalde, Grant, San Francisco. 



IV. Water Lots in San Francisco. 

131. In the plan of a city the survey 
into blocks, lots and streets extended into 
the tide waters in front of the city, the 
object of which was to reach a sufficient 
depth of water on the land line for the 
convenience of shipping, and it was neces- 
sarily anticipated that the water lots would 
be filled up to a level suitable for building 
or land carriage. Eldridge v. CoweUy 4 
Cal. 87. 

132. On the formation of the State gov- 
ernment, the title to water property passed 
to this State. Chapin v. Bourne, 8 Cal. 
296. 

133. The proviso in the act. of March 
26th, 1851, granting certain beach and 
water lot property in San Francisco to the 
city, that the city shall pay into the State 
treasury, within twenty days after their 
receipt, twenty-five per cent, of all moneys 
arising in any way from the sale or other 
disposition of the property, is not a condi- 
tion, either precedent or subsequent, an- 
nexed to the grant; and the property 
mentioned in the act is not devoted by the 
grant of the State to any specific public 
purposes, or made subject to the perform- 
ance of any trusts by the city. The in- 
terest of the city is absolute, qualified by 
no conditions and subject to no specific 
uses. It is a leviable interest, subject to 
sale under execu tion . HoUaday v. Frishie^ 
15 Cal. 636; Wheehr v. Miller, 16 Cal. 
125. 

134. Smith V. Morse, 2 Cal. 524, decid- 
ing that the city's interest jn this beach 
and water lot property can be sold on ex- 
ecution against the city, not to be disturb- 
ed ; but any rights which " the commis- 
sioners of the funded debt of the city of 
San Francisco," under the act of May 1st, 
1851, may possess in this property are not 
passed on. HoUaday v. Frisbie, 15 Cal. 
637. 

135. A purchaser of beach and water 
lot property at a sheriff's sale, in August, 
1851, on execution issued upon a judg- 



ment recovered in January, 1851, against 
the city of San Francisco, acquired a title, 
if the judgment became a lien upon the 
property sold, previous to the act of May 
1st, 1851, and the conveyance from the 
commissioners of the sinking fund to the 
commissioners of the funded debt. Wheeler 
V. j!f^7/cr, 16Cal. 125. 

136. In this case, as the record does not 
show that the judgment ever became such 
lien, the decision, giving title to the pur- 
chaser, must be taken without reference to 
any rights which the commissioners of the 
funded debt may possess. They are not 
parties, and as to their rights no opinion 
is here expressed. Ih, 

See Water Lots. 



V. Swamp and Overflowed Land. 

137. The act of May 3, 1852, "pro- 
viding for the disposal of the 500,000 
acres of land granted by Congress to this 
State," is not in conflict with the act of 
Congress of 1841, which provides for their 
location after they have been surveyed. 
Nims V. Palmer, 6 Cal. 13. 

138. This State has a right to dispose 
of the swamp and overflowed land? grant- 
ed to her by Congress prior to the issuing 
of a patent from the United States so as to 
convey to the patentee a present title as 
against a trespasser. Owens v. Jackson, 9 
Cal. 324; Summers v. Dickinson, 9 Cal. 
556. 

See Swamp and Overflowed Lands. 



VI. Op Covenants or Rights to 

Land. 

139. The assignment of a covenant to 
convey will not deprive the land of the 
lien ; it is wholly controlled by the lien, 
and falls whenever it comes into conflict 
with it. Truehody v. Jacohson, 2 Cal. 287. 

140. Where an assignment does not in 
terms convey real estate, and cannot be 
fairly construed to do so, it is inadmissible 
to provQ a conveyance previous to a given 
date, and the equitable ownership of the 
land. Lord v. Sherman, 2 Cal. 502. 

141. The transfer of a bond for title to 
land, upon a promise by the assignee to 
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pay a certain debt of the assignor, binds 
the assignee to perform the trust, and the 
obligation to pay the debt is not affeoted 
by any misrepresentations made by the 
assignor to the assignee, because the rights 
of the creditor under the transfer had al- 
ready vested. Connelly v. Peck, 6 Cal. 
353. 

142. Nor is the obligation of the as- 
signee affected by the fact that the land 
was partnership property of the assignor, 
and assigned where it was not so held out 
to the world, and where the partnership 
was unknown to the creditor. Ih 

143. Where the assignee was a cont- 
mercial firm and the assignment was made 
to an agent acting as. the trustee of the 
firm, and the agent obtained from the oblig- 
or in the bond a deed for the land to the 
members of the firm, and subsequently the 
firm sold the land to their successors in 
business, constituting a new firm of which 
some of the old firm were members : held, 
that purchasers are chargeable with notice 
of the trust. lb, 

J 44. The right to a preemption is not 
assignable, but may be mortgaged. Whit- 
ney y. Btickman, 13 Cal. 539. 



Vn. Bond for a Title. 

145. An assignee of a covenant to con- 
vey cannot keep possession of land sub- 
ject to a lien for purchase money, and 
also refuse the purchase money. True- 
body V. Jacobson, 2 Cal. 286. 

146. A vendor of real estate who makes 
no conveyance, but gives a bond condi- 
tioned for the execution of a conveyance 
on payment of the purchase money by the 
vendee, has an equitable lien on the land 
for the purchase money, and holds the le- 
gal title as security for the enforcement of 
his lien. Goiddin v. JBu^kelew, 4 Cal. 111. 

147. Where the parties to a bond for 
title stipulate among themseles for a for- 
feiture, such forfeiture cannot defeat the 
plaintiff's rights to the purchase money. 
Bagley v. Eaton, 5 Cal. 500. 

148. The breach of a bond for title does 
not discharge the debt due for ^he pur- 
chase money, and the plaintiff can resort 
to equity to enforce its performance, or 
maintain an action at law. lb, 

149. At common law a bond for a title 



is in effect a mortgage. The legal title 
remains in the vendor, and an equity vests 
in the vendee to have the title on com- 
pliance with the conditions. The legal 
title, as also the equity, goes to the whole 
estate and includes fixtures. The vendor 
can bring ejectment on breach of condi- 
tion, or foreclosure. Merriit v. Jvdd, 14 
CaL73. 



VIII. Warranty. 

150. Generally a vendor with warranty 
of title is not a competent witness for his 
vendee in a controversy concerning the 
title. Blackwell v. Atkinson, 14 Cal. 471. 

151. In real estate the covenant of war- 
ranty runs with the land, and the vendor 
is liable directly to the person evicted, and 
is not a competent witness for plaintiff. . Ib» 

152. A covenant of nonclaim in a deed 
amounts to the ordinary covenant of war- 
ranty, and operates equally as an estop- 
pel. But this covenant is confined to the 
estate granted, and where that is ^the 
right, title and interest" of the grantor, 
instead of the land itself, the covenant does 
not estop him from setting up an after ac- 
quired title. Gee v. Moore, 14 CaL 473. 

153. Li considering the operation of a 
mortgage upon subsequently acquired title, 
it is immaterial whether it be i*egarded as 
a conveyance of a conditional estate as at 
common law, or as creating a mere lien 
or incumbrance, as by the law of this 
State whatever in the instrument, treating 
it as a conveyance, would operate to trans- 
fer a subsequently acquired title to the 
grantee, equally operates, treating the in- 
strument as a lien or incumbrance, to sub- 
ject such acquired interest to the purposes 
of the original security. Clark v. Bakery 
14 Cal. 626. 

154. By common law there were only- 
two classes of conveyances which were 
held to operate upon after acquired title 
— those of feoffment, by fine or by com- 
mon recovery — ^and those by indenture of 
lease, no other forms of conveyance in the 
absence of covenants of warranty had any 
effect in transferring the title subsequently 
acquired, a grant or lease only operated 
on the estate actually held at the time of 
its execution by the grantor or releasor. 
lb. 

155. The general doctrine prevailing in 
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the United States is that no estate can be 
passed by the ordinary terms of a deed 
unaccompanied with covenants of war- 
ranty, which is not vested in interest at 
the time, and that estates subsequently ac- 
quired, whether by purchase or descent, 
are unaffected by such previous convey- 
ances in the bands of the grantor or those 
claiming under him. Ih. 627. 

156. In the United States, conveyances 
by feoffment, fine or common recovery, are 
not in use, and no greater effect is given 
to a grant or a conveyance, by bargain and 
sale, or lease or release unaccompanied by 
covenants of warranty, than at common 
law under the statute of uses. Ih, 

157. The general doctrine is, however, 
subject to this qualification — that where 
it distinctly appears on the face of the in- 
strument^ without the presence of the cov- 
enant of warranty, either by recital or 
otherwise, that the intent of the parties 
'was to convey and receive reciprocally a 
certain estate — the grantor will be estop- 
ped from denying the operation of the 
deed according to such intent. Ih. 629. 

158. The thirty-third section of the act 
concerning conveyances changes the rule 
of common law as to the effect of the 
deed, under the statute of uses, upon sub- 
sequently acquired interest of grantor, and 
gives to them jm operation equivalent to 
the most expressive covenant of warranty. 
And this section applies to mortgages, 
equally as to conveyances, absolute in 
their form. Ih. 630. 

See Warranty. 



IX. Vendor's Lien. 

159. A vendor has a lien on the land 
sold for the purchase money, though he 
has executed the conveyance. Salmon v. 
Hoffman, 2 Cal. 142. 

160. A failure of the vendee to pay the 
purchase money for two years does not 
forfeit his right under the contract, and the 
vendor may enforce payment at any time 
after due ; and if the vendor, under power 
of sale reserved in the contract, sells the 
property, either at public or private sale, 
the surplus beyond the purchase money 
due belongs to the vendee, and payment 
may be decreed by a judgment Crouldin 
v.Buckelew, 14 Cal. 111. 



161. A vendor of real estate has a lien 
on the same in the hands of the adminis- 
trator of the purchase money. Cahoon 
V. Robinson, 6 Cal. 226. 

162. It would be a fraud which no 
court of equity could tolerate, to hold that 
the vendor of land on a contract to con- 
vey, receiving a portion of the purchase 
money, and seeing the vendee expend 
large sums of money, improving the prop- 
erty without objection, and not making 
any demand of the purchase money, should 
insist, because the vendee had not literally 
complied with the provisions of the con- 
Met on his part, on holding the whole 
contract forfeited, claim the land and the 
money paid and all the improvements, and 
deny on his part all obligation to comply 
with his engagements. Farley v. Vaiwhn^ 
11 Cal. 236. 

163. Equity raises no lien in respect to 
real estate, except that of a vendor for the 
purchase money. Ellison v. Jackson Wa- 
ter Co., 12 Cal. 554. 

164. Land on which a vendor's lien ex- 
ists for the purchase money, may become a 
homestead, but the homestead right is sub- 
ordinate to the lien. McHendry v. ReiUy, 
13 Cal. 76. 

165. The lien which the vendor of real 
property retains, after an absolute convey- 
ance, for the unpaid purchase money, is 
not a specific and absolute charge upon the 
property, but a mere equitable right to re- 
sort to it upon the failure of payment by 
the vendee. Sparks v. Hess, 15 Cal. 192. 

166. This equitable right may be en- 
forced in the first instance, and before the 
vendor has exhausted his legal remedy 
against the personal estate of the vendee. 
The court, after determining the amount 
of the lien, can, by its decree, either di- 
rect a sale of the property for its satisfac- 
tion and execution for any deficiency, or 
award an execution in the first place and 
a sale only in the event of its return un- 
satisfied, as the justice of the case may re- 
quire, lb. 193. 

167. Where the contract of sale of real 
property is unexecuted, the vendor retain- 
ing the legal title for security until all the 
money is paid, the vendor's lien retained 
is different from the ordinary lien of a 
vendor after conveyance executed. In 
the latter case the vendor has parted with 
the legal and equitable title, and possesses 
only a bare right, which is of no operative 
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force or effect until established by the de- 
cree of the court. In the former case, 
the vendor's position is somewhat similar 
to that of a party executing a conveyance 
and taking a mortgage back. He may 
sue at law for the balance of his purchase 
money, or file his bill in equity for the 
specific performance of the contract, and 
take an ahemative decree, that if the pur- 
chaser will not accept a conveyance and 
pay the purchase money, the premises be 
sold to raise such money, and that the 
vendee pay any deficiency remaining after 
the application of the proceeds arisii^ 
from such sale. /6. 194. ^ 

168. In such case of an unexecuted con- 
veyance, the vendor may ask either a de- 
cree directing performance, and in case 
of refusal, a sale of the premises or a de- 
cree barring the right of the vendee to 
claim a conveyance under the contract. 
He may, however, insist upon a sale where 
performance is refused, and is not bound 
to take a mere foreclosure of the vendor's 
right to a deed. Ih, 

See Vendor's Lien. 



X. Estoppel. 

169. The owner of land who stands by 
and sees another sell it, or silently permits 
another who believes his title good to ex- 
pend money upon land, without making 
known his claim, is forever estopped from 
setting up his title against an innocent 
purchaser. Godeffroy v. CaldweU^ 2 Cal. 
491. 

170. The faet that the plaintiff stood by 
and permitted defendant to settle on the 
land, will not warrant an instruction that 
the plaintiff is thereby estopped from as- 
serting his title. Gunn v. Bates, 6 Cal. 
272. 

171. Where a party enters into the pos- 
session of land claiming under another 
and in subordination of his title, he is 
estopped from questioning it. EUis v. 
Jeans, 7 Cal. 41 6 ; Walker v. Sedgwick, 8 
Cal. 402. 

172. Where a party has an equity and 
also actual possession of the land, a pur- 
chaser of the legal title is bound to take 
notice. Bryan v. Ramirez, 8 Cal. 467. 

173. Where a person knowingly though 



passively looks on and suffers another to 
purchase and expend money on land un- 
der an erroneous opinion of title, without 
making known his claim, he shall not af- 
terwards be permitted to assert his legal 
right against such person. Ih. 

174. Where the defendants, claiming to 
be preemptioners of the premises in con- 
troversy under the laws of the United 
States, offered parol evidence to show that 
the four leagues as surveyed and patented 
to the plaintiff were different fi*om the 
tract designated in the grant upon which 
the patent issued, and the map to which 
the gi*ant made reference, and that a cor- 
rect location of the tract as granted would 
not include the premises in suit: held, 
that the court properly excluded the evi- 
dence, as the patent is conclusive evidence 
of the validity of the origiual grant and 
of its recognition and confirmation, and of 
the survey and its conformity with the 
confirmation, and of the relinquishment to 
the patentee of all the interest of the 
United States in the land. Boggs v. Mer- 
ced Mining Co,, 14 Cal. 361. 

175. The private survey of Fremont to 
" Las Mariposas," in 1849, and his pre- 
sentation of the same to the board of land 
commissioners as embracing and identify- 
ing the tract he claimed, and subsequent 
public and repeated disclaimers by him at 
the time the defendant took possession of 
the premises in controversy in 1851, and 
afterward up to July, 1855, of any title or 
claim to the property, and of any title or 
claim to any land within the exterior 
bounds of the grant to Alvarado, except 
that designated in his survey ; and the fact 
that he knew of the occupation and im- 
provements of the defendant from the 
time the possession was taken, without 
forbidding the same or claiming the prem- 
ises until July, 1855, do not estop him 
from claiming the premises under his pa- 
tent, there being no proof that he made 
such declarations and disclaimers willfully, 
or that he intended to deceive or defraud 
defendant or influence his conduct. II, 
373. 

176. By the patent, the government is 
estopped from asserting title to the prem- 
ises; and if Fremont is estopped from 
asserting title against defendant, then it 
would have, by merely occupying the land 
as public land, rights superior to both, and 
that, too, in the face of an express prohi- 
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bition of the sale, by the government, of 
the mineral lands. lb. 

1 77. A party will, in many instance?, be 
concluded by his declarations or conduct, 
which have influenced the conduct of an- 
other to his injury ; but it must appear 
first, that the party making the admission, 
by his declarations or conduct, was ap- 
prised of the true state of his own title ; 
second, that he made the admission with 
the express intention to deceive, or with 
such carelessness and culpable negligence 
as to amount to constructive fraud ; third, 
that the other party was not only desti- 



the title, but of the means of acquiring 
such knowledge ; and fourth, that he re- 
lied directly on such, and will be injured 
by allowing its truth to be disproved. 
^99^ ▼• Merced Mining Co., 14 Cal. 
367 ; Mc Oracken v. City of San Francis- 
CO, 16 Cal. 626. 

See Estoppel. 

See Abandonment, Alcalde, Con- 
veyance, Deed, Common Property, 
Ejectment,Grant, Homestead, Lease 
Mortgage, Possession, Use and Oc- 
cupation. 



4. The allegation that the use and oc- 
cupation of the lot in question was at the 
request of the defendant, and by the per^ 
mission of plaintiif, was the allegation 
of a contract, and this plaintiif is bound 
to establish, to enable him to succeed. 
lb. 

5. In an action for use and occupation, 
the court was asked to instruct the jury 
" that it was necessary toeqable the plaint- 
iff to recover, that he should show that the 
defendant used and occupied the premises 
by the permission of the plaintiff; but 
they must find a verdict for the defend- 



tute of all knowledge of the true state of ant," which the court refused : it was held 



LANDLORD AND TENANT. 

1. The entry of a landlord upon his 
tenant's premises without his consent dur- 
ing the lease, and reletting them, is a dis- 
charge of the tenant from his covenants. 
Dewey v. Gray, 2 Cal. 377. 

2. The relation of landlord and tenant 
exists where the landlord is an alien non- 
resident, and is obligatory upon the ten- 
ant, and he cannot be allowed to contro- 
vert the title of the lessor. Ramirez v. 
Kent, 2 Cal. 560. 

3. Indebitatus assumpsit for rent will not 
lie in favor of a stranger for the purpose of 
trying his title, or by one of two belliger- 
ent parties claiming the land, this action 
depending not upon the validity of plaint- 
iff's title, but upon a contract express or 
implied. Sampson v. Skaeffer, 3 Cal. 201. 



that in this the court erred. lb, 

6. The thirteenth section of the act con- 
cerning forcible entries and unlawful de- 
tainers, was intended to make the non- 
payment of rent work a forfeiture of the 
estate of the tenant ; but the statute must 
be pursued strictly, and the rent must be 
demanded on the day it becomes due, and 
at a late hour of the day. Chipman v. 
Enteric^ 3 Cal. 283 ; Gaskill v. IVainer^ 
3 Cal. 339. 

7. A waiver of demand of rent will 
never be implied for the purpose of making 
a forfeiture ; for from its very nature, a 
forfeiture cannot take place by consent and 
is not favored by the rules of law. Gas- 
kill V. Trainer, 3 Cal. 340. 

8. The right to recover for use and oc- 
cupation is founded alone upon contract, 
0' Connor v. Corbiti, 3 Cal. 373. 

9. By the terms of an award which was 
decisive between a landlord and his tenant, 
the latter was to leave the premises on the 
ninth : held, that the plaintiff had no right 
to give notice to quit until the tenth, and 
ttien the plaintiff had six days to remove 
before the plaintiff could sue for unlawful 
detention. Hay v. Armstrong, 4 Cal. 208. 

10. The owner of a building leased a 
portion of it. There was access to the 
part reserved without going through the 
part leased, it was held that the lessor had 
no implied right of way to the part re- 
versed through any portion of the lessee's 
portion. Ramirez v. McCormick, 4 Cal. 
246. 

11. A landlord cannot sue for forcible 
entry and detainer, in his own name, for 
unlawful entry upon the possession of his 
tenant. Treat v. Sttiart, 5 Cal. 114. 

12. No action for rent will lie where 
the possession is adverse and tortious, for 



692 



LANDLORD AND TENANT. 



Landlord and Tenant. 



such possession excludes all idea of a oon- 
tract. Ramirez v. Murray, 5 Cal. 223. 

13.- To enable a party to recover rent 
eo nomine, he must show that the defend- 
ant's possession was bj virtue of some ex- 
press or implied agreement. Ih, 

14. A demand of rent at any time 
during the term when the same might be 
due, will be sufficient diligence to hold a 
party who has guaranteed its payment 
Evoy V. Tewkshiryy 5 Cal. 287. 

15. Where an action wits for restitution 
of land, and pending the appeal the plaint- 
iff transferred his judgment to a third 
party and sold the premises to the defend- 
ant : held, that the plaintiff's recourse for 
rent, if he have any, is against the de- 
fendant for use and occupation and not 
upon the appeal bond. Osbom v. ffen- 
dricksan, 6 Cal. 175. 

16. Where the plaintiff leased a tract 
of land claimed by him under a Mexican 
grant, to defendant, upon condition that he 
was not to pay any rent for two years, and 
if the title was confirmed within that time, 
defendant was to give up his improve- 
ments ; but if not confirmed in two years, 
defendant was to remain on until confirma- 
tion, with the privilege of buying in case 
of sale ; and if not confirmed, defendant 
was to hold it as public land ; and the de- 
fendant at the end of two years took up 
the tract as public land : held, in an action 
for the possession and damages, that de- 
fendant's improvements erected before, 
after he thus terminated his tenancy, were 
only a substitute for the first two years' 
rent, and that he was chargeable for rent 
thereafter accruing. Gunn v. Pollock^ 6 
Cal. 241. 

17. After the forfeiture of the lease by 
the nonpayment of rent, if the landlord 
received the rent, he waives the forfeiture 
and the lease continues. BarroiUiet v. 
BatteUe, 7 Cal. 454. 

18. Tenants have a right to remove 
buildings erected by them at any time 
before the expiration of their lease, but 
not after a forfeiture or reentry for cove- 
nant broken. Whipley v. Dewey^ 8 Cal. 
38. 

19. There is no moral obligation under 
such circumstances sufficient as a conside- 
ration to support a subsequent promise of 
the landlord to allow the tenant to remove 
his buildings. lb. 39. 

20. Where a landlord agreed to allow 



his tenant a reasonable time, after the ex- 
piration of his lease, to remove his build- 
ings and the tenant surrendered or for- 
feited his lease before the expiration there- 
of, the intention of the parties must be 
confined to its legal expiration and not to 
the wrongful act of the lessee in terminat- 
ing it. and the lessee can claim no rights 
under the contract Ih. 

21. A tenant may show that his land- 
lord's title has terminated, or that hU 
attornment was made under mistake of fact 
or by fraud. McDevitt v. SuUivan, 8 
Cal. 596. 

22. When a party rents property of 
another and he learns afterward that the 
title of his landlord is disputed, he may 
at once proceed in the proper mode to set- 
tle the question. If he fsul to do this, he 
cannot dispute the title, except in the cases 
stated, where the title of his landlord has 
ceased, or when the lease was obtained by 
fraud. lb. 597. 

23. A tenant who puts up machinery 
for a mill in a house leased, and fastens it 
by bolts, screws, etc., to the house, has the 
right to remove it ; but as between vendor 
and vendee, such machinery would be con- 
sidered part of the realty. Mc Greary v. 
Osborne, 9 Cal. 121. 

24. In an action of ejectment, a tenant 
cannot deny the title of the vendee of his 
landlord. McKune v. Montgomery, 9 Cal. 
576. 

25. Where one of two tenants, holding 
the household in partnership, purchases 
the fee in his own name and with his own 
money, it inures equally to the benefit of 
the other, to which he becomes entitled on 
payment of his proportion of the purchase 
money. Laffan v. Naglee, 9 Cal. 676. 

26. The lessor of plaintiffs is a compe- 
tent witness in an action of trespass to the 
leased premises, where the lease does not 
bind him to protect the plaintiff against 
trespassers. McGormick v. Bailey, 10 
Cal. 232. 

27. A tenant may remove what he had 
added to the freehold when he can do so 
without injury to the estate, unless it has 
become by its manner of addition an in- 
tegral part of the original premises ; but 
as against a vendor, all fixtures pass to 
the vendee, even though erected for the 
purpose of trade and manufacture, unless 
specially reserved in the conveyance. 
Sands v. Pfeiffer, 10 Cal. 264. 
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28. A tenant, by failing to pay rent 
when due,forfeit8 his lease. TVeat v. Lid- 
dell, 10 Cal. 303. 

29. Where T. & C. executed a joint 
lease to L. of certain premises, and it was 
specified in the lease that twenty dollars 
rent should be paid to T. and twenty dol- 
lars to C, and on breach of the terms of 
the lease on the part of the lessee, T. and 
C, the lessors, brought a joint suit to re- 
cover restitution of the premises and dam- 
ages for their detention : held, that there 
was no misjoinder of parties plaintiff. lb. 

30. The rule of estoppel, which pre- 
vents a tenant from disputing his land- 
lord's title, extends to all persons who en- 
ter upon premises under a contract for a 
lease, and to all persons who, by purchase, 
fraud or otherwise, obtain possession from 
such tenant. Hose v. Davis, 11 Cal. 141. 

31. Where a lease contained the usual 
covenants for rent and reentry for non- 
payment, and provided for the appraise- 
ment of improvements erected by the les- 
see and payment of their value by the 
lessor at the expiration of the term, and 
the lessor reentered for the nonpayment 
of rent: held, that the lessee could not 
maintain an action upon being evicted for 
the value of his improvements. Lawrence 
V. Knight, 11 Cal. 303. 

32. An executory agreement between 
a landlord and tenant, that after the title 
to the premises is settled by a suit to be 
prosecuted by the former against third 
persons, the tenant may purchase, does 
not destroy the relation of landlord and 
tenant. Smith v. Brannan, 13 Cal. 114. 

33. Possession of a tenant is not notice 
of his landlord's title. Smith v. DaU, 13 
Cal. 511. 

34. Semble, if a man sues for rent for 
January and February, he is not to be 
denied a right of recovery for either month, 
simply because he had before sued for 
rent due in January, which suit was still 
pending. Thompson v. Lyon, 14 Cal. 42. 

35. A steam engine and boiler fastened 
to a frame of timber, bedded in the ground 
of a quartz ledge sufficient to make it 
level, with a roof or shed to protect the 
machinery, and used for the purpose of 
working the ledge, are so annexed to the 
freehold as to become a fixture. Merritt 
V. Judd, 14 Cal. 69. 

36. Such machinery, when applied to 
quartz leads, is a trade fixture, removable 

45 



by the tenant if otherwise removable ; 
but this removal can only be during the 
tenancy and during such further period of 
possession by the tenant as he holds the 
premises under a right still to consider 
himself a tenant, and not during the time 
he may actually hold possession after his 
lease has expired. lb. 

37. A renewal of a lease terminates the 
tenant's right to remove fixtures ; so with 
any other agreement which terminates pos- 
session under a lease. lb. 72. 

38. Although a lessor of land cannot in 
a given case claim the fixtures, it is other- 
wise of the mortgagee of the lease. Here 
the question is between grantor and 
grantee, and the latter holds all fixtures, 
whether for trade or manufacture, agri- 
culture or habitation. lb. 73. 

39. Where a lease gives the lessee the 
privilege of purchasing the land at the expi- 
ration of the lease on certain terms, the 
privilege is limited to the whole land, and 
the lessee, or a purchaser from him of a 
portion of the land, cannot claim the right 
to buy that portion. Hitchcock v. Page, 
14 Cal. 443. 

40. If the landlord forcibly enter and 
eject the tenant, the tenant may recover 
damages for the vegetables and grape 
vines growing on the land, and planted by 
the tenant, for sale, he not being permit- 
ted to enter and gather them. Fox v. 
Brissac, 15 Cal. 225. 

41. The relation of landlord and tenant 
existed between plaintiff and defendant on 
a parol demise from month to month, rent 
being payable in advance, on the first day 
of each month. November 1st, 1858, 
defendant being in possession, denied plaint- 
iff's title, and refused to pay rent. De- 
cember 23d, 1857, plaintiff sued defendant 
in a justice's court for rent due No- 
vember 1st and December 1st, 1858, and 
had judgment, which was paid. January 
8th, 1859, plaintiff served on defendant no- 
tice to quit, on the ground of forfeiture for 
nonpayment of rent ; defendant refused to 
quit or surrender the premises. Plaintiff 
brings ejectment. Defendant answers, 
denying, among other things, plaintiff's ti- 
tle and his own relation of tenant : held, 
that plaintiff is entitled to recover ; that 
the denial of title and the relation of ten- 
ant made defendant a ti^espasser, not enti- 
tled to notice to quit ; that no special de- 
mand for payment of rent was necessary 
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to work a forfeiture ; that defendant could 
not deny title, and yet claim the benefit of 
holding in subordination to it Smith v. 
Ogg Shaw, 16 Cal.89; 90. 
See Lease, Rent. 



LAND COMMISSION OF THE 
UNITED STATES. 

1. A decision of the United States 
board of land commissioners confirming 
the title of defendants to the land only 
amounts to an acknowledgment on the 
part of the government that it has no claim 
thereto, and in no way affects the title as 
between parties. Brown v. CoviUaud, 6 
Cal. 474. 

2. The confirmation of the title of the 
city of San Francisco by the board of 
United States land commissioners and the 
dismissal of the appeal by the attorney 
general, have settled that no title to lands 
within the limits of that city can hereafter 
be acquired from the United States. Nor- 
ton V. Hyatt, 8 Cal. 539. 

3. The judgment of the board of land 
commissioners, the tribunal of original ju- 
risdiction, is sufiicient evidence of such 
confirmation, unless the judgment be re- 
versed, or its operation suspended by an 
appeal which is still pending. Sanders v. 

Whitesides, 10 Cal. 90. 

4. A deed of confirmation of a grant of 
the United States land commission and 
the United States district court cannot be 
impeached in an action of ejectment be- 
tween a party claiming under the grant 
and a third party. Hose v. Davis, 11 Cal. 
140. 

5. The decrees of the board of land 
commissisners and of the district court are 
.not indispensable to a recovery in eject- 
ment on a grant, but are admissible and 
conclusive against the government and 
against those holding by its license or per- 
mission. Gregory v. McPherson, 13 Cal. 
572. 

6. In ejectment on a Mexican grant, 
the decree of the land commission con- 
firming it, rendered final by the withdraw- 
al on the part of the United States of any 



appeal therefrom, and an order of the 
district court permitting the elaimant to 
proceed thereon as on final decree, are 
conclusive evidence of the validity of the 
grant, of its recognition by the United 
States, and also of the location of the spe- 
cific quantity granted, the decree in the 
case confirming the claim under the grant 
to a particular tract, describing it with spe- 
cific boundaries. Such a decree and or- 
der, in connection with the grant, are as 
conclusive as to the title of plaintiff as a 
patent ; provided, the premises are within 
the designated boundaries. Natoma W. 
and M, Co* v. Clarldn, 14 Cal. 550. 

7. There were pending before the board 
of United States land commissioners three 
cases— No. 558, Nos. 45 and 812. The 
claimants in No. 558 entered into a written 
agreement with V., the claimant, and B., 
his attorney of record, in cases No. 45 and 
812, by which the former agreed to pay 
to V. a certain portion of the proceeds of 
the sales of that portion of the claim No. 
558, known as the Miranda claim, the 
parties agreeing to appoint an agent to go 
on and make sales. Contemporaneous 
with this agreement was another between 
the same parties, by which V. and B. 
agreed to withdraw and discontinue claims 
Nos. 45 and 812 before the said board, 
and alse to cause to be withdrawn the 
depositions of Theodore Miranda and 
Francisca Miranda, taken before a com- 
missioner in said case No. 558, and on 
file therein ; and to use their " best en- 
deavors to procure the confirmation of said 
claim No. 558." B. was the attorney for 
the Miranda claim, which was for the same 
land as claim No. 558. To defeat claim No. 
558 he acted for the United States law 
agent in taking said depositions, which were 
important to the government in defeating 
claim 558, and he attempted to carry out 
his agreement to withdraw said deposi- 
tions — though he was not directly retained 
by the government. V. and B. sue fop 
the specific execution of the agreement: 
held, that such agreement is against pub- 
lic policy, and cannot be enforced; that 
B. could not, without a violation of his 
duty to government as an attorney, carry 
out such agreement. Valentine v. &evr- 
art, 15 Cal. 397. 
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LAND COMMISSION OF THE 
STATE. 

1. That portion of the act prescribing 
that no injunction shall be issued against 
the land commissioners appointed for the 
sale of the State interest within the water 
line is invalid. The right of a party to 
have his title to land protected from a sale 
which may create a cloud upon it, upheld. 
Guy V. HermoTice^ 5 Cal. 74. 

2. The sale of a portion of the beach 
and water lot property in San Francisco, 
by the State board of land commissioners, 
under the act of May 18th, 1853, passed 
nothing but the state reversionary inter- 
est* Chapin v. Bourne^ 8 Cal. 296. 

3. The authority of the board of com- 
missioners under the act of May Ist, 1855, 
relative to a sale of the state's interest in 
the water line front of the city of San 
Francisco, as defined by the act of March 
26th, 1851, is limited to the property 
within the boundaries defined by the act ; 
and a sale by them of lots not within these 
boundaries is a nullity and cannot consti- 
tute a cloud of title. Hence an injunction 
against such a sale will not lie. Kisling 
v. Johnson^ 13 Cal. 57. 



LARCENY. 

1. On the trial of an indictment for 
grand larceny, punishable with imprison- 
ment or death, at the discretion of the 
jury, a juror was asked by the prosecuting 
attorney, whether he had any conscientious 
scruples against the infliction of capital 
punishment, to which he answered that he 
would hang a man for murder, but would 
not for stewing : held, that the juror was 
not competent. People v. Tanner^ 2 Cal. 
258. 

2. In cases of grand larceny it was the 
intention of the legislature that the jury 
should only assess the punishment when 
they thought that the defendant deserved 
the punishment of death, and if they do 
not agree to such a punishment, then they 
should find a general verdict. People v. 
JUttlefieldy 5 Cal. 356. 



3. A party cannot be convicted of lar- 
ceny for taking his own property. People 
V. Mackinley, 9 Cal. 250. 

4. An indictment for larceny describing 
the money as " three thouFand dollai-s law- 
ful money of the United States,*' is insuf- 
ficient. The particular denomination or 
species of coin must be set forth. People 
V. Bally 14 Cal. 101. 

5. An indictment for grand larceny, 
found at a special term of the court of 
sessions, is valid, under the statute author- 
izing that court to hold special terms in 
certain cases ; the court when specially 
called has the same powers as at a regu- 
lar term. People v. Cardbin^ 14 Cal. 439. 

6. Defendant was indicted for stealing 
a steer. The court charged the jury, in 
effect, that though defendant killed the 
steer, believing it to be his own, yet when 
he appropriated it to his own use and ben- 
efit, it was evidence of a felonious intent, 
and the jury will so find : held, that the 
charge was erroneous, because it assumes 
as a fact that defendant did appropriate 
the steer, which was for the jury, and thus 
makes the mere fact of appropriation con- 
clusive proof of guilt, lb, 440. 

7. An indictment charging defendant 
with "stealing, taking and leading or driv- 
ing away," the property stolen, etc., is not 
defective under our statute as charging the 
offense in the disjunctive. The gravamen 
of the offense is taking and removing the 
stolen property, and it is immaterial 
whether the asportation be by means of 
leading the animals stolen or driving them. 
The offense is complete by the union of 
either of these acts and the seizure or 
appropriation. People v. Smithy 15 Cal. 
409. 

8. Either leading or driving away 
horses charged to have been stolen, etc., 
is a carrj-ing away within the law. 73. 
410. 

9. An indictment for larceny describing 
the property as " a black or brown mare 
or filly, branded with a small mule shoe 
on the left shoulder," is sufficiently partic- 
ular in description. To state the color is 
not necessary, and putting it in the alter- 
native is not a fatal objection, especially 
when other terms of description are given, 
which identify the property. Our statute 
does not require more exactness than ob- 
tained at common law. lb, 410. 

10. Confessions of a defendant indicted 
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for larceny, made to the prosecutor and 
owner of the property stolen, upon induce- 
ments held out by him that if defendant 
would disclose his confederates he would 
use his influence to get defendant acquit- 
ted, are not admissible in evidence against 
him. Ih. 

11. An indictment for larceny, describ- 
ing the property stolen as " fifteen twenty 
dollar pieces, and twenty-five ten dollar 
pieces, and ten five dollar pieces, of the 
gold coin of the United States, of the 
value of ^y% hundred and fifty dollars,*' is 
not defective, as not averring the value of 
each particular piece of coin. People v. 
Green, 15 Cal. 513. 

12. To convict a defendant of larceny 
upon the testimony of an accomplice, to- 
gether with corroborating evidence, the 
corroborating evidence must connect the 
defendant with the ofiense charged. It is 
not sufficient that it corroborates the ac- 
complice as to the fact that a larceny was 
committed. People v. JSckert, 16 Cal. 112. 

13. McB., the accomplice, swore to the 
larceny by the defendant. The court in- 
structed the jury, " that though the witness 
McB. was impeached, if his testimony was 
corroborated by the testimony of witnesses 
unimpeached, they were bound to believe 
his testimony :" held, that the instruction 
was wrong, as taking from the jury their 
right to judge of the credibility of all the 
statements of the witness. lb, 

14. Defendant owed B., and to secure 
the debt, made a bill of sale to him of a 
wagon and team, and delivered possession. 
Bill of sale absolute on its face ; but there 
was an agreement between defendant and 
B., that B. should keep the property until 
the profits thereof had paid him about 
$1,000, or until he had been otherwise 
paid, when the property was to be deliv- 
ered back to defendant. After this, L., 
a teamster of B., was directed by him to 
drive a horse and mule of the team in a 
wagon to a mill in the neighborhood. L. 
drove the team to Sacramento, instead of 
the mill. Creditors of defendant there 
levy on the wagon and animals. Defend- 
ant is indicted for larceny; and, after 
proof on the trial seeking to connect him 
with driving the team to Sacramento, and 
its seizure there, he offered to go into a 
statement of accounts between himself and 
B., to show that the debt to B. had been 
paid before L. took the property. Ruled 



out, on the ground that this matter ''must 
be settled in another court :" held, that the 
court erred ; that the facta sought to be 
introduced were competent, as tending to 
explain the transaction, and show the in- 
tent with which defendant took the prop- 
erty, or as showing whose property it was, 
or the general or particular title to it ; that 
all the facts connected with the title and 
the taking should go to the jury, who can 
try the question whether the indebtedness 
had been paid. Peoples, Stone, 16 Cal. 
371. 

15. Larceny is compounded of the tak- 
ing and carrying away, and the felonious 
intent. Whatever has a legal tendency 
to show the intent is proper evidence. /J. 

16. A man may steal his own property, 
if by taking it his intent be to charge a 
bailee with the property, and thus impose 
a loss upon him. lb. 

See Crimes and Criminal Law, In- 
dictment, Stolen Goods. 



LAYDAYS. 

1. In the absence of any custom to the 
contrary, Sundays are computed in the 
calculation of laydays at the port of dis- 
charge; but where the contract specifies 
working laydays, Sundays and holidays 
are excluded in the computation. Brooks 
V. Minium, 1 Cal. 483. 

See Admiralty. 
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L In general. 

1 . A priest had no authority to lease lands 
appertaining to the missions after the ces- 
sion of CaUfomia to the United States, 
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and a title thus derived is invalid. Brown 
V. a Connor, 1 CaL 419. 

2. In an action by a lessor against two 
subtenants of the lease, when it appears 
that the subtenant did not occupy any por- 
tion of the premises jointly, it was held 
that a several and not a joint judgment 
would be proper. Pierce v. Mintum, 1 
Cal. 471. 

3. Where the value of the premises 
was agreed upon, the offer of the defend- 
ant to prove that he could not rent them 
was properly refused. Lord v. Sherman, 

2 Cal. 502. 

4. Where the defendant leases a store 
and certain stands for the sale of goods, 
which stands were erected on the sidewalk 
of the public street, and were shortly af- 
terwards removed by police regulation, 
this is no eviction, as it was a mere privi- 
lege, and the lessee should have protected 
himself with covenants. McLarren v. 
Spatdding, 2 Cal. 513. 

5. A lessee admits the authority of his 
lessor by taking a lease, and no averment 
of the lessor's right to lease is necessary as 
against him. Morse v. RoherU, 2 Cal. 516. 

6. A lease for two years executed by 
the lessees, and by an agent of the lessors, 
but who had no written authority to do so, 
is within the statute of frauds. Folsom v. 
Perrin, 2 Cal. 604 

7. Plaintiff and defendant took a joint 
lease for improving certain property. 
Plaintiff, at the instance and request of the 
defendant, furnished the necessary funds 
on interest, and the defendant drew the 
contract Plaintiff sued to recover the 
half portion of the outlay : held, that the 
improvements were not made at plaintiff's 
own risk. Young v. Polack, 3 Cal. 211. 

8. Where the petition set forth a lease 
and contract to pay rent in kind, and a re- 
fusal to pay, and an intent to defraud 
plaintiff of his rent by removing the crop, 
and a prayer for an injunction : held, that 
the complaint must aver the insolvency of 
the defendant or an inability to realize the 
rent by attachment or execution. Gregory 
V. Hay, 3 Cal. 334. 

9. The surrender of a leasehold estate 
operates as a merger in the fee, but this 
cannot be suffered to defeat the right of a 
third party, whose rights intervened before 
the merger took effect. GaskiUy, Trainer, 

3 Cal. 340. 

10. A party holding a lien on a lease- 



hold estate has a right to enforce it, not- 
withstanding a subsequent failure of the 
lessee to pay rent and, a surrender of the 
lease to the lessor. Ih. 

11. The nature of an interest to be sold 
under a decree of sale is sufficiently ascer- 
tained by a lease which is referred to and 
described in the decree. Ih, 

12. Improvements made by an owner 
of property after the surrender of a lease 
by a tenant, upon whose leasehold interest 
a mechanic's lien had previously attached, 
can no more impair the lien than if made 
by the tenant himself. GaskiU v. Moore^ 
4 CaL 235. 

13. A clause in a lease exempting the 
tenant from liability to restore the house in 
case it should be destroyed by fire, does 
not release him from paying rent in case 
of such destniction. Beach v. FarisK 4 
Cal. 340. 

1 4. The premises were leased for six 
years, and the lessees were to build a 
wharf on the land, but stipulated for no 
particular time : held, that the lessor, be- 
fore the expiration of the term, could have 
no legitimate cause of complaint. Ih, 

15. A covenant "to let the lessor have 
what land he and his brothers might want 
for cultivation" cannot be enforced for 
uncertainty. Ih, 

16. A covenant for a lease to be re- 
newed indefinitely at the option of the 
lessee, is in effect tlie creation of a perpe- 
tuity, and is against the policy of the law. 
Morrison v. Rossignol, 5 Cal. 65. 

17. Where a clause of renewal in a 
lease discloses no certain basis for the as- 
certainment of the rent to be paid, such 
clause will be held void for uncertainty. Ih, 

18. A executed a lease to B, and at the 
time of the execution C wrote underneath 
it, " I hereby agree to pay the rent stipu- 
lated above, when it shall become due, 
provided that the said B does not pay the 
same : held, that the agreement of C being 
added as an agreement running with the 
lease and executed at the same time, it 
must be considered as a part of the lease 
itself, and not within the statute of frauds. 
Evoy V. Tewkshury, 5 Cal. 286. 

19. If a party leases from another a 
tract of land for agricultural purposes, 
upon which there is a mine, any irrepara- 
ble injury to the mine would not affect his 
estate, but the injury would be to the es- 
tate of the landlord, and the remedy in 
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respect to that injury must be sought by 
the latter. Merced Mining Co. v. Fre- 
mant, 7 Cal. 327. 

20. Where plaintiff leased a lot to B. 
for ten years, at a monthly rent payable 
monthly ; at the end of the term, B. to 
have two-thirds of the appraised value of 
the house to be by him erected, and the 
lease also contained this clause : ^^ And it is 
further agreed, that the brick house now 
being built shall always be and remain as 
the same is hereby declared to be, mortgag- 
ed as security for the payment of the month- 
ly rent herein stipulated:" held, that it 
was a mortgage and that it might be fore- 
closed on the nonpayment of the first or 
any month's rent. BarroiUiet v. Battelle, 7 
Cal. 452. 

21. Where the lessee completed the 
business and subsequently mortgaged the 
lease to T., and then assigned the lease to 
T. for further security, and T. entered as 
tenant and paid rent, there being back 
rents due from the original lessee : held, 
that T. was bound to know the terms of 
the lease and the mortgage therein con- 
tained ; that plaintiff had a right to fore- 
close, and sell the reversionary interest of 
the original lessee, to wit : two-thirds of 
the value of the house at the end of the 
term ; that T., provided she paid the rent, 
would have the right of possession until 
the end of the term, the acceptance of rent 
from her having waived the forfeiture of 
the lease. lb. 454. 

22. A party holding imder an assign- 
ment of a recorded lease containing a 
mortgage clause, is bound to know the 
contents thereof, and is therefore subject to 
the mortgage, although the instrument is 
recorded in the book of leases, there being 
a privity of estate. lb. 

23. Tenants have a right to remove 
buildings erected by them at any time be- 
fore the expiration of their leases, but not 
after a forfeiture or reentry for covenant 
broken. Whipley v. Dewey^ 8 Cal. 38. 

24. Admitting that the landlord had 
agi'eed to allow the plaintiff to remove af- 
ter the explication of the lease, the inten- 
tion of the parties must be confined to the 
legal expiration thereof, by its own limita- 
tion, and not by the wrongful act of lessees 
terminating the same. lb, 39. 

25.' Where the owner of mortgaged 
premises leases the same for a tei*m of 
years, and the rent is paid in advance by 



the tenant : held, that the purchaser un- 
der the mortgage sale can require the ten- 
ant to pay the rent over again to him. 
McDevitt V. SuUivan^ 8 Cal. 596. 

26. A covenant in a lease to the lessee, 
his heirs and assigns for a term of eight 
years, that if the lessee shall sell or dis- 
pose of the demised premises the lessee is 
to be entitled to the refusal of the same, is 
a covenant running with the land. Laffan 
V. NagUe^ 9 Cal. 676. 

27. Every covenant in the lease relaUng 
to the thing devised attaches to the land 
and runs with it lb. 677. 

28. Where one of two holders of the 
leasehold holding in partnership purchases 
the fee in his own name and with his own 
money, it enures equally to the benefit of 
the other, to which he becomes entitled on 
payment of his proportion of the purchase 
money. lb. 678. 

29. Where T. and C. executed a joint 
lease of certain premises, and it was speci- 
fied in the lease that twenty dollars rent 
should be paid to T., and twenty dollars to 
C, and on breach of the terms of the 
lease on the part of the lessee, T. & C, 
the lessors, brought a joint suit to recover 
restitution of the premises and damages 
for their detention : held, that there was 
no misjoinder of parties plaintiff. 7}reai 
V. LiddeU, 10 Cal. 303. 

30. A tenant, by failing to pay rent 
when due, forfeits his lease. lb. 

31. The validity of a lease under which 
a lessee of a State's prison held the pris- 
oners cannot be tried in an action of forci- 
ble entry and detainer, nor can the lessee 
be deprived of the advantages resulting 
from the possession of the premises under 
the lease, by a forcible ouster under legis- 
lative enactment McCaidey v. Wetter, 12 
Cal. 528. 

32. The purposes for which premises 
are leased cannot alter the nature of the 
leasehold interest as property. lb. 

33. Whether a lease gives the lessee 
the privilege of purchasing the land at the 
expiration of the lease on certain terms, 
the privilege is limited to the whole land, 
and the lessee, or a purchaser from him of 
a portion of the land, cannot claim the 
right to buy that portion. Hitchcock v. 
Page, 14 CaL 443. 

34. A steam engine and boiler fastened 
to a frame timber, bedded in the ground of 
a quartz ledge sufficient to make it level, 
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with a roof or shed to protect the machin- 
ety, and used for the purpose of working 
the ledge, are so annexed to the freehold 
as to become a fixture. Aferritt v. Jtidd, 
14 Cal. 69. 

35. Such machinery, when applied to 
quartz leads, is a trade fixture, removable 
by the tenant if otherwise removable ; but 
this removal can only be during the ten- 
ancy and during such further period of 
possession by the tenant as he holds the 
premises under a right still to consider 
himself a tenant, and not during the time 
he may actually hold possession after his 
lease has expired. lb, 

36. A renewal of a lease terminates the 
tenant's right to remove fixtures ; so with 
any other agreement which terminates pos- 
session under a lease. lb, 72. 

37. Although a lessor of land cannot in 
a given case claim the fixtures, it is other- 
wise of the mortgagee of the lease. Here 
the question is between grantor and 
grantee, and the latter holds all fixtures, 
whether for trade or manufacture, agricul- 
ture or habitation. lb, 73. 

38. A landlord has no right to enter for 
a breach of covenant in the lease, and 
forcibly eject the tenant, the lease reserv- 
ing no right of entry for such breach. JFox 
V. Brtssac, 15 Cal. 225. 

39. Where one man acts openly and 
avowedly for another in leasing or con- 
trolling his property, this is sufiicient, as 
against third persons, to show that the 
property is that of the person recognized 
by the agent as owner; and the possession 
of the agent is the possession of the prin- 
cipal, who can maintain forcible and un- 
lawful entry and detainer against such 
third persons, whether the agent had any 
written authority or not. Mintum v. Burr^ 
16 Cal. 109. 

4.0. Where a lease of a lot in San Fran- 
cisco, for ten years, stipulated that the 
lessee should place ^' on said premises a 
buUding thirty by eighty feet, which has 
been shipped from the port of New York, 
to be put up immediately on arrival; or if 
lost, a similar one is to be ordered, got up, 
and put up in the shortest possible time," 
and also, in a final clause, that if no agree- 
ment was made between the parties for a 
renewal of the lease for a further period, 
" then the valuation of the buildings is to 
be made by three disinterested persons," 
etc., and the lessor was to pay to the lessee 



the amount agreed on; and the lessee 
erected a building worth about $1,000, 
which was burned, and then another simi- 
lar one, and subsequently sublet the prem- 
ises to plaintiff, who put up a valuable 
building, costing $50,000 — defendants, 
who had bought the lot, notifying him, be- 
fore he erected his building, that they would 
not pay for it : Heldj that at the expiration 
of the term, defendants were not bound to 
pay plaintiff for his improvements ; that 
the term " buildings" though in the plural, 
refers to the building mentioned in the fore 
part of the lease, and not to any buildings 
the lessee might erect — especially when 
the conduct of the parties, the nature of 
the transaction, and the surrounding cir- 
cumstances are considered. Woodward v. 
Payne, 16 Cal. 448. 

41. The terms of this lease so construed 
as to give completeness to the agreement, 
and to make it a just, fair, and equitable 
contract, mutually obligatory in its essential 
provisions, instead of a one-sided and un- 
reasonable contract. lb. 

42. A power of attorney, authorizing 
the agent Schoolcraft to ^' superintend my 
real and personal estate, to make contracts, 
to settle outstanding debts, and generally 
to do all things that concern my interest 
in any way, real or personal, whatsoever, 
giving my said attorney full power to use 
my name, release othere, or bind myself, 
as he may deem proper and expedient, 
hereby making the said Schoolcraft my 
general attorney and agent, and by these 
presents ratifying whatsoever my said at- 
torney may do by virtue of this power," 
gives the agent power to execute a lease 
of real estate, containing a clause that the 
lessee "shall have the privilege of pur- 
chasing any part of said land during the 
continuation of this lease, at its value, in 
preference to any other person. De Butte 
V. Mddrowy 16 Cal. 512. 

43. Where a lease gives the lessee the 
privilege of purchasing the land during the 
lease, at its value, in preference to others, 
this privilege is as much a term of the 
contract, and binding on the lessor, as any 
other term of the instrument ; and though 
the lessee be not bound to purchase, and 
the lessor's contract may amount only to a 
proposition, until accepted by the leasee, 
yet, upon his acceptance, it becomes a 
valid agreement. lb, 

44. Where a lease contains such privi- 
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lege in favor of the lessee to purchase, he 
has an equity as against his lessor to have 
the agreement executed. Ih. 

45. M. had a lease, dated December, 

1849, from Sutter, through his agent, S., 
containing a clause of purchase of the 
land during the lease. April, 1850, M. 
received a letter from Sutter, directed to 
S., his agent, and M., in which Sutter 
stated that he had sold to M. the land in 
dispute for $2,800, two hundred dollars of 
which had been paid, and the balance was 
to be paid in three equal payments of six 
hundred dollars, for which M. was to ex- 
ecute his notes, and reform the lease so as 
to relinquish his right to purchase the bal- 
ance of the land leased ; that M. was to 
have a bond for forty acres of the land, 
and the balance of the land he was to have 
at any time during the continuation of the 
lease, upon the payment of eight hundred 
dollars additional ; that M. then and there 
executed the three notes for six hundred 
dollars each, and S., as the attorney of 
Sutter, executed and delivered to M. a 
bond for the forty acres, and changed and 
reformed the lease. M. took possession of 
a portion of the land on the execution of 
the original lease. Prior to October 22d, 

1850, M. paid the $2,800, and Sutter, by 
his then attorney, F., executed to M. a 
deed for the land in dispute. Plaintiffs 
received from Sutter a deed of the land, 
dated May 3d, 1850, made in pursuance 
of an agreement between the parties, dated 
Januarv 26th, 1850. Plaintiffs also had 
another deed from Sutter, dated November 
20th, 1850. When plaintiffs purchased, 
they had notice of M.'s equity and interest 
in the land : held, that this letter consti- 
tuted a valid agreement as to the land, and, 
when taken in connection with the execu- 
tion of the agreement by the deed of Sut- 
ter to M., by his agent, F., in April, 1850, 
with the possession of the premises by M., 
notice to plaintiffs of M.'s rights makes 
out an equitable title in M. sufficient to 
defend in ejectment by plaintiffs. Ih, 513. 

46. The fact that such letter had no 
date is not essential, either by Spanish or 
common law, to make the letter a perfect 
agreement The transaction being closed 
by F. a day or two subsequently, and the 
notes of M. taken in execution of the 
agreement, the omission as to date could 
be supplied by the notes. Ih, 

47. Where land is described in a lease 



as '^ land lying along the American fork, 
bounded by said fork, and running down 
to land owned by Mark Stewart ; thence 
easterly and north-easterly along a slough 
to the north of A street, and following l£c 
bank of said slough around to where the 
high land slopes to said American fork," 
etc, the true construction of this descrip- 
tion fixes the boundary on the slough, and 
the words '^around where the high land 
slopes," if they have any meaning at all, 
can only be applied to the bank or high 
ground adjoining the slough. Ih. 514. 

48. Query : Whether a leasehold estate 
for a term of years is property in such 
sense that a judgment docketed becomes a 
lien thereon. McDermoU v. Burkey 16 
Cal. 589. 

49. A mortgagor cannot make a lease 
which will bind his mortgagee, where the 
lessee, at the time, has actual or construct- 
ive notice of the mortgage. Ih. 

50. The interest of the lessee, in such 
case, depends for its duration — except as 
limited by terms of the lease — upon the 
enforcement of the mortgage. So long as 
the mortgage remains unenforced, the 
lease is valid against the mortgagor, and, 
in this State, against the mortgagee ; but 
with its enforcement, the leasehold interest 
is determined, even though the lessee be 
not made a party to the foreclosure suit. 
Ih. 

51. There is no privity of contract or 
estate between the purchaser upon the de- 
cree of sale on foreclosure and the tenant 
of the mortgagor. The purchaser may 
treat the tenant as an occupant without 
right, and maintain ejectment for the 
premises — except where the purchaser is 
precluded, by his acts or declarations, from 
thus treating him. Ih. 

52. The purchaser cannot, for the want 
of privity, count upon the lease, and sue 
for the rent or the value of the use and 
occupation. The relation between the 
purchaser and tenant is that of owner and 
trespasser, until some agreement, express- 
ed or implied, is made between them with 
reference to the occupation. The tenant 
is not bound to attorn to the purchaser, nor 
is the latter bound to accept the attorn- 
ment, if offered, unless the acts or declara- 
tions of the purchaser, anterior to the pur- 
chase, qualify the subsequent relation of 
the parties, or the rights springing from it. 
Ih. 
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53. There are cases where the purchaser 
on a sale under a decree of foreclosure 
would be estopped from treating the tenant 
of the mortgagor as a trespasser ; as, for 
instance, when the lease was taken upon 
the encouragement of the mortgagee, and 
the purchaser was cognizant of the fact at 
the time of his purchase. Ih. 

54. A tenant of the mortgagor is not 
interested either in the claim secured nor 
in the estate mortgaged — that is, in the 
title pledged as security. He has not suc- 
ceeded to such estate, or to any portion of 
it. He does not stand in the position of a 
purchaser. The estate remains in his 
lessor ; he has only a contingent right to 
enjoy the premises. The right of the 
lessor to the possession ends with the deed 
by which the sale of the premises is con- 
summated; and the tenant's right to pos- 
session depends upon that of the lessor, and 
goes with it; and the tenant having notice, 
actual or constructive, of the mortgage, 
need not be made party to the foreclosure. 
lb. 590. 

55. Possibly, a court of equity would, 
under some circumstances, allow a tenant 
for years to redeem the premises sold on 
foreclosure, if he applied within a reasona- 
ble period after becoming acquainted with 
the proceedings. Ih, 

56. But the tenant has no such absolute 
right, from the mere fact of his tenancy, 
as to require him to be a party to the fore- 
closure, in order to vest the legal title in 
the purchaser under the decree. Ih. 



2. Assignment of a Lease, 

57. An assignor of a leasehold estate, 
who has parted with his whole interest 
therein, is liable for the rents and profits 
of the premises after the assignment, from 
the single fact that the assignee has con- 
tinued to occupy them. Gunter v. Geary ^ 
1 Cal. 475. 

58. It is questionable whether a breach 
of a covenant not to assign a lease would 
be enforced so as to produce a forfeiture. 
It is in restraint of alienation, and there- 
fore against the policy of the law. Chip- 
man Y.^Emericy 5 Cal. 51. 

59. The assignment of a lease as col- 
lateral security for the payment of a debt 
does not 'vest the estate in the assignee 



until a breach of the agreement ; and an 
assignee is only entitled to the reversion 
by privity of estate, or the actual occupa- 
tion and beneficial enjoyment. Engles v. 
McKinJey^ 5 Cal. 154. 

60. A conveyance by a lessee of the 
remainder of his unexpired term, though 
it employs words ordinarily used in a de- 
mise, and contains a reservation of rent, 
and the right of reentry upon covenants 
broken, is not an underletting or sublease, 
but is considered in law as an assignment 
of his whole interest, as there remains in 
him no reversion of the estate. Smiley v* 
Van WinJde, 6 Cal. 606. 

61. The valuable privilege of preemp- 
tion attached to a lease belongs to the 
whole property, and is therefore assigna- 
ble. Laffan v. Naglee, 9 Cal. 677. 

62. The assignee of a lease may dis- 
charge himself from all liability under the 
covenants of the lease by assigning over; 
and the assignment over may be to a 
heggar, or a femme covert, or a person on 
the eve of quitting the country forever, 
provided the assignment be executed be- 
fore hb departure; and even though a 
premium be given as an inducement to 
accept the transfer. Johnson v. Sherman^ 
15 Cal 292; People v. Brooks, 16 Cal. 
25. 

63. If some of the covenants of the 
lease do not bind the assignee, the State 
cannot have relief on that ground; she 
can claim no greater exemption than an 
individual from the consequences of an 
unwise contract StcUe v. McCavley, 15 
Cal. 457 ; People v. Brooks, 16 Cal. 25. 

64. The act of March, 1856, having 
authorized the commissioners to execute a 
lease of the State prison, without pre- 
scribing any specific^ form, or containing 
any restrictions as to assigning ; and the 
lease being in its terms assignable, and no 
objections to this form of contract having 
been made at the time, it is too late to in- 
terpose them after the contract has been 
acted upon on both sides, and thus adopted 
and approved. The personal liability of 
the assignor continued afler his assign- 
ment. The security of his bond was not 
impaired thereby. State v. McCavley, 15 
Cal. 457 ; Peoples. Brooks, 16 Cal. 25. 

See Landlord and Tenant, Rent. 
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LEGACY. 

1. The taking of a legacy by the wife 
under the will of the husband will not 
prevent her from contesting the validity of 
the will, so far as it disposes of the half 
interest in the common property of others. 
Beard v. Knox^ 5 Cal. 257. 

2. A legatee who has been represented 
by counsel at the allowance of accounts 
against the estate will not be allowed, after 
a lapse of time, to come in and have the 
allowance set aside on a mere general 
averment of newly discovered evidence. 
WiUiams v. Pricey 11 Cal. 213. 

3. Bill filed by a judgment creditor of 
J. upon an order of court permitting it 
against defendants as executors. Bill 
avers that the will of deceased directed, 
by written or oral instructions, the execu- 
tors to sell certain cattle, and retain the 
proceeds for the use and benefit of J., 
afler first discharging his then debts. That 
it also declared that he, the testator, had 
made a secret assignment for J., which the 
executors would carry into effect accord- 
ing to his instruction|^ when convenient 
BUI charges that defendants have not sold 
the cattle, but have converted them to their 
own use : held, that a demurrer was prop- 
erly sustained ; that a pleading must be 
taken most strongly against the pleader ; 
and that there is no law giving effect to an 
oral instruction of a testator as a will or 
part of a will ; and that the creditor of J. 
can have no more rights than J. himself. 
At most, J. is only a legatee, and the ex- 
ecutors of the trustees of the legacy ; and 
the bill not stating that the estate is set- 
tled, nor that the property or the money is 
not necessary to pay off the debts or ex- 
penses of administration, nor that J. would 
be entitled before final settlement to his 
legacy without tendering a refunding bond, 
cannot be maintained. Sparks v. De la 
Guerra, 14 Cal. 111. 

See Administrator, Estates of De- 
ceased Persons, Probate Court, 
Will. 



LEGISLATURE. 
See Construction op Statutes, IIL 



LEVY. 

See Attachment, V; Execution, IIL 



♦ LEX LOCL 

1. Personal property beyond the limits 
of this State assigned in trust to pay the 
creditors of the assignor, the assignor and 
assignee both residing and being at the 
time in the foreign jurisdiction where 
the property was, and possession being 
taken by the latter vests in the assignee 
according to the lex loci, and his title will 
be maintained here against creditors of 
the assignor. Forbes v. Scannell, 13 CaL 
278. 



LIBEL AND SLANDER. 

1. It was error for the court to instruct 
the jury that when a person injuriously 
slanders the title of another, malice is pre- 
sumed. McDaniel v. Baca^ 2 Cal. 338. 

2. K the circumstances raise a strong 
presumption that fraud has been perpe- 
trated in getting possession of an estate, 
there is no malice accompanying a publi- 
cation of caution to the public in the pur- 
chase thereof. Ih, 

3. In action for slander, where words 
are charged to have been spoken of and 
concerning a defendant, as a clerk or 
tradesman, which it is alleged was his pro- 
fession, it is unnecessary to allege special 
damages. Butler v. ffoweSy 7 Cal. 89. 
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4. In action for an alleged libel, a va- 
riance between the date of the libel as set 
forth in the complaint, the twenty-third of 
June, and the date as shown in the evi- 
dence — the twenty-fourth of June is not 
material unless the defense is misled by it 
TkraU v. Smiley, -9 Cal. 536. 

5. To constitute a justification, in an 
action for a libel, the answer must aver 
the truth of the defamatory matter charged. 
It is not sufficient to set up facts which 
only tend to establish the truth of such 
matter. Without an averment of its 
truth, the facts detailed can only avail in 
mitigation of damages. Ih. 

6. In an action for slander for words 
spoken in the presence and hearing of the 
plaintiff, and immediately after the de- 
fendant had uttered the slanderous words 
the plaintiff replied to them, which reply 
the plaintiff offered to prove on the trial, 
and the court refused to hear such proof: 
held, that such ruling of the court was er- 
ror, as the reply might have qualified or 
explained the slanderous words, or shown 
in what sense they were uttered, or might 
have even admitted their truth. Bradley 
V. Gardner^ 10 Cal. 372. 



LICENSE. 

1. The State has the power to require 
the payment by foreigners of a license fee 
for working the gold mines in this State. 
People V. Nagleey 1 Cal. 242. 

2. The statute of California authorizing 
the granting of license to keep a gambling 
house, should not be construed as confer- 
ring the right to sue for a gaming debt, 
but as a protection solely against a crimi- 
nal prosecution. Bryant v. Meady 1 Cal. 
444. 

3. The fact that the parties in posses- 
sion of a gold mine are foreigners, and 
have not obtained a license, affords no 
iqpology for trespassers. The State alone 
can enforce the law prohibiting foreigners 
from working in the mines without a 
license. AKtchell v. Hagood, 6 Cal. 148. 

4. A ferry-license being a franchise is 
not the subject of levy and sale under ex- 



ecution. Thomas v. Arnuironyj 7 Cal. 
287. 

5. An act of the legislature authorizing 
boards of supervisors to appoint a col- 
lector of foreign miners' license is not un- 
constitutional. Assessors and tax collect- 
ors are constitutional officers ; but it is not 
necessary under the thirteenth section of 
article eleven of the constitution, that 
every portion of the revenue pass through 
their hands. The legislature may author- 
ize the tax-payer to pay his taxes directly 
into the treasury. People v. Squires, 14 
Cal. 16. 

6. The foreign miners' license, though 
in some sense a tax, yet probably it is not 
so in the sense involved in the necessary 
duties of a tax collector, as a tax on land 
or personal property. lb. 

7. The statement of the existence of a 
general license from the United States to 
work the mines which the public lands 
contain is inaccurate as applied to the ac- 
tion, or rather, want of action of the gov- 
ernment. There is no license in the legal 
meaning of that term. A license to work 
the mines, implies a permission to extract 
and remove the metal. Such license 
from an individual owner can be created 
only by writing, and from the general 
government only by act of Congress. But 
Congress has adopted no specific action on 
the subject, and has left that matter to be 
controlled by its previous general legisla- 
tion respecting the public domain. The 
supposed license from the general govern- 
ment consists in its simple forbearance. 
Boggs v. Merced Mining Co,, 14 Cal. 374. 

See Bridges and Ferries, Fran- 
chise, Wharf. 
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In general. — In Admiralty. 



I. In genebal. 

1. An attorney has no lien upon a judg- 
ment recovered by him in favor of his 
client for a quantum meruit compensation 
for his services ; such lien extends only to 
costs given by statute, -fib? parte Kyle^ 1 
Cal. 332 ; Mansfield v. Borland, 2 Cal. 
509 ; Jlussell v Conway, 12 Cal. 103. 

2. Where the estate of an insolvent is 
subject to liens or mortgages created be- 
fore the application in insolvency, pro- 
ceedings therein do not affect such liens or 
mortgages, and the right of the assignees 
is confined to the surplus. Rix v. Mc-^ 
Henry, 7 Cal. 92. 

3. If the purchasers from parties al- 
leged to have been insolvent, bought in 
good faith, it is immaterial how many 
valid prior liens may have attached on the 
property; they are entitled to what re- 
mains after the liens are satisfied ; or they 
would have a right to pay the liens and 
keep the property ; and a court of equity 
would not interfere in such a case. Kin- 
der V. Macy, 7 Cal. 207. 

4. The true theory of our probate sys- 
tem is that both the real and personal es- 
tate of the intestate vest in the heir, sub- 
ject to the lien of the administrator for the 
payment of debts and the expenses of ad- 
ministration, and with the right in the 
administrator of present possession. Beck' 
ett V. Selover, 7 Cal. 231 ; ffaynes v. Meeks, 
10 Cal. 120. 

5. A lien having attached to property in 
the hands of a receiver, follows it in the 
hands of a successor appointed by the 
court. Adams y. Woods, 9 Cal. 29. 

6. Where a mortgage upon a home- 
stead is executed, without the wife joining 
in the execution, it has no validity as a 
lien upon the premises to the exemption 
of $5,000. Moss V. Warner, 10 Cal. 297. 

7. Where a mortgagee released a mort- 
gage made by two parties, and took a new 
mortgage made by one to whom the other 
had meanwhile sold, the mortgage being 
for a less sum by ^xe hundred dollars, 
paid at the time, and bearing a different 
rate of interest, it will require clear evi- 
dence of fraud to induce a court of equity 
to interfere and give the mortgage priority 
over intervening liens. Bingman v. Ran- 
daU, 13 CaL 514. 

8. The lien of firm creditors is para- 



mount to the lien of individual creditors 
upon the firm property. Gonroy v. Woods^ 
13 Cal. 632. 

9. A tender of the money due on a 
bond and mortgage, after the law day of 
the mortgi^, and a refusal to accept the 
money do not discharge the lien of the 
mortgage. Perre v. Castro, 14 Cal. 528. 

10. Where plaintiff obtained a decree 
in a foreclosure suit against husband and 
wife, the mortgage being executed by them 
and the decree being in the usual form for 
the amount due, sale of the premises, ap- 
plication of the proceeds and execution 
against the property of the husband for 
any deficiency ; and after the entry of the 
decree the husband died: held that the 
plaintiffs were entitled to an order of sale 
upon the decree, notwithstanding the death 
of the husband, but not to execution for 
any deficiency. The decree binds the spe- 
cific premises mortgaged,, and the property 
passed into the hands of the executrix of 
the husband's estate subject to its lien, she 
took what remained after the lien was 
satisfied. Cowell v. Buckeletv, 14 CaL 
641. 

1 1 . A party erecting buildings upon the 
property of an infant, under contract with 
his guardian, made without authority of 
law, has no equitable lien on the property 
for the value of the improvements — sudi 
party being fully informed of the title and 
condition of the property. Ghiy v. Bu 
Vprey, 16 Cal. 200. 

12. A decree in insolvency, discharging 
the husband and setting apart to him cer- 
tain premises as a homestead, does not dis- 
charge or impair the lien of a mortgage 
thereon previously executed by the hus- 
band. The mortgagee has vested rights 
which could not thus be divested ; nor was 
such the intention of our insolvent act. 
Bowman v. Norton, 16 Cal. 218. 



i 



n. In Admiraltt. 

13. The master of a ship has a lien 
the cargo for the freight, and is not bound 
to deliver to a consignee any part of the 
goods specified in a bill of lading until the 
whole freight is paid ; and an offer to give 
good security for the payment of the 
freight is not sufficient to compel a deliv- 
ery by the master. Frothingham y. Jen- 
kins, 1 CaL 44. 
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14. Possession is always essential to the 
existence of a lien. It is the right which 
one has to retain that which is in his pos- 
session belonging to another, until certain 
demands of the person in possession are 
satisfied. Lineker v. Ayeshford^ 1 Cal. 80. 

15. Where the vendor ships goods to 
his own order, that he might retain a lien 
on them until the price of the sale of them 
to the purchaser be paid, and the master 
of the ship delivers them, nevertheless, to 
the purchaser : held, that the vendor can 
recover of the master his interest in the 
goods — that is, the price for which the 
goods were sold with the interest Persse 
V. Cole, 1 Cal. 370. 

16. A right to detain goods until the 
freight is paid by reason of the lien of the 
owner, grows out of the usage of trade. 
Brown v. Howard, 1 Cal. 424. 

17. Where it appears clearly from a 
charter party that the intention of the 
owner of a ship and the charterer is, that 
the former shall have no lien on the freight 
but shall give a personal credit to the char- 
terer, the former loses his right of lien on 
the cargo and can look only to the personal 
responsibility of the charterer for payment 
of the hire of the vesseL Ih. 

18. One part owner of a vessel has no 
lien on the shares of the other part owners 
for his advances and disbursements. Sier- 
Ung V. Hanson, 1 Cal. 480. 

19. The owner of a chartered vessel 
has no lien upon the cargo for the charter 
price. Mayo v. Stansbury, 3 Cal. 467. 



m. Bt Attachment. 

20. The remedy by attachment is not a 
distinct proceeding in the nature of an 
action in rem, but is an adjunct, or a pro- 
ceeding auxiliary to the action at law, de- 
signed for the purpose of securing the 
property of the debtor to answer the judg- 
ment which may be obtained. Low v. 
Adams, 6 Cal. 281. 

21. A lien by attachment enables a 
creditor to file a creditor's bill without 
waiting for judgment and execution. Hey- 
neman v. Dannenberg, 6 Cal. 379 ; Scales 
V. Scott, 13 Cal. 78 ; Conroy v. Woods, 13 
CaL 633. 

22. A fund in the possession of a re- 
ceiver can only be distributed by order of 



the court in whose custody it is ; and no 
party can by adverse procedure acquire a 
lien on such funds. Adams v. Hackett, 7 
CaL 205. 

23. As soon as a vessel is seized by 
service of process in a court of admiralty, 
a lien attaches in favor of the party at 
whose suit the seizure is made ; it is not 
necessary that the vessel should be at- 
tached. Mexggs v. ScanneU, 7 Cal. 408 ; 
Fisher v. White, 8 Cal. 423. 

24. Every sale of property and personal 
chattels is good as between the parties, and 
cannot be attacked for fraud, except by a 
creditor who had obtained a lien by judg- 
ment and taken out execution which has 
been returned unsatisfied in whole or in 
part, and where the statute gives a lien 
upon a seizure by attachment. Thomhurg 
V. Hand, 7 Cal. 565. 

25. The lien of attachment having be- 
come fixed upon funds in the hands of a 
receiver, follows the property in the hands 
of his successor. Adams v. Woods, 9 Cal. 
29. 

26. The lien of an attachment takes ef- 
fect immediately upon the fulfillment of the 
statutory provisions, and cannot be divest- 
ed by a failure of the sheriff to make a 
proper return. Hitter v. ScanneU, 11 
Cal. 249. 

27. A deposit in the recorder's ofllce of 
a writ of attachment, with a description of 
the property attached, is sufficient to oper- 
ate as notice of the lien to third parties. 
lb. 

28. Such a lien cannot be divested by 
the failure of the sheriff* to make a proper 
return of the writ. lb. 

29. Where a first attachment against 
an insolvent is set aside as fraudulent, in 
a suit brought by a subsequent attaching 
creditor, to which various other attaching 
creditors, prior and subsequent, are par- 
ties, the plaintiff* in the suit cannot claim 
priority over the attachments preceding 
his, on the ground that by his superior dil- 
igence the iraud had been discovered. 
The prior attachments became liens, in the 
nature of a legal estate vested in the sher- 
ifif for the benefit of the creditors. Patrick 
V. Afo7Uader,l3 Cal. 444. 

30. The lien of firm creditors must be 
preferred to the lien of an individual cred- 
itor of the remaining partner attaching 
first. Conroy v. Woods, 13 Cal. 631. 

31. Plaintiff; January 10th, 1858, in a 
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By Attachmeat. — Of a JudgmeDt. 



suit entitled " C. r. M. and others, com- 
posing the Wisconsin Quartz Mining Co.," 
a corporation, attached a quartz mill and 
ledge belonging to the corporation. June 
26th, 1858, the complaint was amended, so 
as to make the corporation, as such, the 
party defendant, and judgment was rend- 
ered against the company, August 14th, 
1858, the property sold, and plaintiff the 
purchaser. October, 1857, W. received 
from the corporation a chattel mortgage on 
this property, had decree of foreclosure 
August 9th, 1858, sale October following, 
W. the purchaser. Defendants here are 
in possession, under sheriff's sale on the 
decree. Plaintiff claims title under his 
judgment and sale : held, that he cannot 
recover ; that he acquired no lien by his 
attachment, because the property attached 
belonged to the corporation, which was not 
a party to the suit until afler the levy and 
return of the writ ; that plaintiff's rights 
attach only from the date of his return of 
the judgment, August 14th, 1858, and his 
lien being subsequent to the lien of W.'s 
judgment, August 9th, 1858, under which 
defendants claim, the latter have the bet- 
ter right. Collins v. Montgomery, 16 Cal. 
403. 



IV. Of a Judgment. 

32. A conveyance which would come 
within the statute of frauds if made by an 
individual, if made by a corporation would 
be liable to the same construction ; and if 
void in the former case, would be void in 
the latter, and will not affect the lien of a 
judgment regularly obtained against the 
grantor. Smith v. Morse, 2 Cai. 552. 

33. A conveyance made without author- 
ity will not affect the lien of a judgment. 
lb. 556. 

34. An appeal from a judgment sus- 
pends the lien, which is merely an inci- 
dent ; and the statutory limitation of a lien 
commences to run only from the date of 
the remittitur from die appellate court 
Dewey V. Latson, 6 Cal. 134. 

35. The perfecting an appeal does not 
release the lien acquired by docketing the 
judgment Low v. Adams, 6 Cal. 281. 

36. The judgment debtor cannot set up 
errors in docketing the judgment as de- 
stroying the lien, when the property has 



been sold on execution under the judg- 
ment ; if the property sold is his, the levy- 
operates as a lien ; if not, he has no right 
to complain. lb, 

37. The issuing and levy of an execu- 
tion before the lien of a judgment upon 
which the execution issues expires, will 
not operate to prolong the lien of the judg- 
ment beyond the time limited in section 
two hundred and four of the code. Iscuxc 
V. Svnfi, 10 Cal. 81. 

38. The payment by a judgment debtor 
of the judgment, afler a sheriff's sale, ex- 
tinguishes the lien ; and the fact that he 
takes the transfer of the certificate and 
the sheriff's deed, instead of a certificate 
of redemption, cannot divest the lien of a 
subsequent judgment Mc Garty v. Chris- 
ty, 13 Cal. 81. 

39. To entitle a judgment creditor hav- 
ing a lien to redeem, he must serve upon 
the officer a copy of the docket of the 
judgment A copy of the judgment is not 
sufficient HaskeU v. Manhve, 14 Cal. 57. 

40. The statutory lien of a judgment 
upon the real estate of the judgment debt- 
or can attach only upon property in which 
such debtor has a vested legal interest 
People V. Irwin, 14 Cal. 438. 

41. A judgment recovered against the 
husband does not become a lien on the 
homestead, and a sale of the homestead 
upon an execution issued on such judg- 
ment is void. Ackley v. Chamberlain, 16 
Cal. 183. 

42. The lien of a judgment is purely 
the creature of statute, and in this State 
the statute only provides that a judgment 
shall become a lien from the time it is 
docketed upon the property of the judg- 
ment debtor " not exempt from execution," 
which means upon property not subject to 
forced sale. The homestead is not subject 
to such sale, either on execution or any 
other final process of the court lb, 183. 

43. In this State, a judgment cannot 
become a lien upon the homestead. It 
can become a lien only upon the real prop- 
erty of the judgment debtor. Bowman y, 
Norton, 16 Cal. 220. 

44. If an undertaking on appeal to the 
supreme court be insufficient in amount to 
stay proceedings, the lien of the judgment 
is not extended by the appeal beyond two 
years from the time of its docketing ; and 
this where the undertaking was excepted 
to, there being no effort to enforce the 
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judgment pending the appeal. Chopin v. 
Broder, 16 Cal. 420. 

45. Section two hundred and forty-six 
of the practice act authorizes, in foreclos- 
ure suits, a personal judgment against the 
mortgagor, in addition to the relief usually 
granted ; and such personal judgment, 
when docketed, becomes a lien. But the 
mere contingent provision, for execution, 
in case of deficiency, etc, does not amount 
to a personal judgment, and to such pro- 
vision no effect can be given as a judgment 
lien, until the amount of the deficiency to 
be recovered has been ascertained and 
fixed. In this latter case, the limitation 
upon the lien does not commence to run 
until the deficiency be ascertained, and an 
execution can be issued therefor. lb. 

46. Where costs, on appeal to the su- 
preme court, are not entered on the judg- 
ment docket in the court below, they do 
not become a lien on property until the 
levy of an execution. lb, 

47. Query : whether a leasehold estate 
for a term of years is property in such 
sense that a judgment docketed becomes a 
lien thereon. McDermott v. Burke, 16 
Cal. 589. 



V. Of a Vendor. 

48. A vendor has a Hen on the land 
sold for the purchase money unless he has 
taken security for its payment, though he 
has executed the conveyance. ScUmon v. 
Hoffman, 2 Cal. 142. 

49. The lien which springs out of the 
title bond predicated upon the covenants 
for the purchase money, attaches to the 
land unless expressly reserved, and if such 
reservation is made it lies upon the pur- 
chaser to show that the vendor agreed to 
rest on other security. Truebody v. Ja- 
cobson^ 2 CaL 286. 

50. When a vendor of real estate 
makes a conveyance, but gives no bond 
conditioned for the execution of a convey- 
ance on payment of the purchase money by 
the vendee, he has an equitable lien on the 
land for the purchase money, and holds 
the legal title as a security for the enforce- 
ment of the lien. GotUdin v. Buckelew, 
4 CaL 111. 

51. A failure of the vendee to pay the 
purchase money for two years does not 
forfeit his right under the contract, and the 



vendor may enforce payment at any time 
after due ; and if the vendor, under power 
of sale reserved in the contract, sells the 
property either at public or private sale, 
the surplus beyond the purchase money 
due belongs to the vendee, and payment 
may be decreed by a judgment, lb, 

52. A vendor of real estate has a lien 
on the same in the hands of the adminis- 
trator of the purchaser, for the unpaid 
purchase money. Cahoon v. Robinsony 6 
Cal. 226. 

53. The right of a vendor to a stoppage 
in transitu exists until the goods arrive at 
their final destination or come into the pos- 
session of the consignee. Depositing the 
goods at an intermediate point with an 
agent of the vendee, to be forwarded, does 
not terminate the transitus. Markwald v. 
His Oreditarsy 7 Cal. 214. 

54. Where the plaintifi^ sold a number 
of bales of drillings to A. for the purpose 
of making sacks, deliverable to A. as fast 
as he needed them for manufacturing, and 
A. agreed to store the sacks as fast as 
made, subject to plaintifi''s order, with the 
privilege of retaking the sacks as he should 
make his payments : held, that upon the 
delivery of the drills to A. the title thereto 
vested in him, and that plaintiff had no 
lien thereon or on the sacks until they 
were delivered to him. Hewlett v. Flinty 
7 Cal. 264. 

55. A vendor's lien on the land con- 
veyed is not lost by his taking the notes 
of the purchaser for the purchase money. 
And the lien equally exists, whether the 
instrument amounts to a conveyance or 
merely to an executory contract. Walker 
V. Sedgwick, 8 Cal. 403. 

56. A purchaser at sherifif's sale may 
have a lien upon the property prior to that 
of the redemptioner, the fact that he is a 
creditor does not divest the lien ; he may 
be both a creditor and a purchaser and 
still have a prior lien to that of the re- 
demptioner; this can only be so on the 
principle that the legal estate is still in 
the judgment debtor until the delivery of 
the sherifi^'s deed. Knight v. Fair, 9 Cal. 
118. 

57. In all cases where a mere lien ex- 
ists, the legal estate may lie in some other 
party than the mortgagee ; this legal es- 
tate and the consequent right to discharge 
the lien and save the estate is of value 
and can be sold. lb. 
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58. A vendor's lien does not exist in 
this state where a mortgage security is 
taken for purchase money. The silent 
lien is extinguished, whenever he mani- 
fests an intention to abandon or not to 
look to it. Hunt v. Waterman^ 12 Cal. 305. 

59. The fact that such mortgage is de- 
fective does not revive the lien, as it is 
the intention of the vendor which con- 
trols, and this is as well shown by an in- 
formal mortgage as one properly done. Ih, 

60. A general averment in the com- 
plaint to enforce the vendor's lien, that 
the mortgage is defective as a security, is 
not sufficient to withdraw the case from 
the general rules above stated. lh» 

61. Equity raises no lien in relation to 
real estate, except that of a vendor for the 
purchase money. EUison v. Jackson Wa- 
ter Co., 12 Cal. 554. 

62. Land on which a vendor's lien ex- 
ists for the purchase money, may become 
a homestead, but the homestead right is 
subordinate to the lien. McHendry v. 
Reilly, 13 Cal. 76. 

63. The lien which the vendor of real 
property retains, after an absolute convey- 
ance, for the unpaid purchase money, is 
not a specific and absolute charge upon the 
property, but a mere equitable right to re- 
sort to it upon failure of payment by the 
vendee. Sparks v. Hes$, 15 Cal. 192. 

64. This equitable right may be en- 
forced in the first instance, and before the 
vendor has exhausted his legal remedy 
against the personal estate of the vendee. 
The court, after determining the amount 
of the lien, can, by its decree, either di- 
rect a sale of the property for its satisfac- 
tion, and execution for any deficiency, or 
award an execution in the first place, and 
a sale only in the event of its return un- 
satisfied, as the justice of the case may re- 
quire. Ih, 193. 

65. Where the contract of sale of real 
property is unexecuted, the vendor retain- 
ing the legal title for security until all the 
purchase money is paid, the vendor's lien 
retained is different from the ordinary lien 
of a vendor after conveyance executed. 
In the latter case, the vendor has parted 
with the legal and equitable title, and pos- 
sesses only a bare right, which is- of no 
operative force or effect until established 
by the decree of the court In the former 
case, the vendor's position is somewhat 
similar to that of a party executing a con- 



veyance and taking a mortgage back. He 
may sue at law for the balance of his pur- 
chase money, or file his bill in equity for 
the specific performance of the contract, 
and take an alternative decree, that if the 
purchaser will not accept a conveyance 
and pay the purchase money, the premises 
will be sold to raise such money, and that 
the vendee pay such deficiency remaining 
after the application of the proceeds aris- 
ing from such sale. Ih, 194. 

66. In such case of an unexecuted con- 
veyance, the vendor may ask either a de- 
cree directing performance, and in case of 
refusal, a sale of the premises, or a de- 
cree barring the right of the vendee to 
claim a conveyance under the contract. He 
may, however, insist upon a sale where 
peiformance is refused, and is not bound 
to make a mere foreclosure of the vendor's 
right to a deed. Ih. 

67. In suit to recover money due on a 
promissory note, and to establish a lien 
for the amount upon certain real estate 
purchased with money advanced by 
plaintiff to defendant, and for which ad- 
vance the note was given, the clerk enter- 
ed judgment by default for the amount of 
the note. Plaintiff, having exhausted his 
remedies on this judgment, by execution 
and proceedings supplementary thereto, 
obtained from the court a decree for the 
equitable relie£ sought in the complaint, to 
wit : for a lien upon, and a sale of the 
real estate: held, that this decree was 
coram non judice, and void — assuming the 
judgment by the defendant to be valid. 
Such judgment, if valid, terminated the 
controversy, and whatever related to the 
merits of the case was merged in the judg- 
ment. Kittridge v. Stevens, 16 Cal. 382. 

See Mechanic's Lien. 



LIMITATION, STATUTE OF. 

1. It is better to place the statute within 
the discretion of the court, so as to allow 
it to be pleaded at any time upon terms, if 
it be proper, where the ends of justice will 
be attained by it. Cooke v. Spears, 2 Cal. 
411. 

2. If the defendant fail to plead the 
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Statute at the proper time, he will not be 
permitted to amend his answer so as to 
introduce the plea, unless it would further 
the end of justice. Ih, ^ 

3. The act of May 4th, 1852, only aljers 
a portion of the act of April 22d, 1850, sec- 
tion seventeen ; it does not change the 
period of five years in which suit may be 
brought on judgments or decrees of courts 
of the United States, or any State or ter- 
ritory. Cavender v. Guild, 4 Cal. 253. 

4. A foreign judgment is not a contract 
obligation or liability founded on an in- 
strument of writing, executed out of this 
State, within the meaning of the statute. 
J^cUten V. Eat/y 4 CaL 287. 

5. Such instruments as bear upon their 
face, ''audited and approved," are not 
barred by that portion of the statute of 
limitations applying to accounts. San- 
nicksoH V. Brown, 5 Cal. 58. , 

6. In an action for contribution!^ be- 
tween joint obligors, the statute of limita- 
tions does not begin to mn until af^er the 
payment of the debt by the plaintiff. 
Sherwood v. Dunbar, 6 Cal. 55. 

7. Where the payment was made by 
plaintiff, by settlement of accounts with 
the payee of a note, the statute only be- 
gins to run from the date of the appropri- 
a^on of the money due by the payee to 
the plaintiff, to the payment of the note. lb. 

8. After twenty years' acquiescence in 
the terms of a will, an heir should not be 
allowed to dispute his own acts, or to con- 
test the will on abstract points of law, 
which had never any force in California. 
Castro V. Castro, 6 Cal. 161. 

9. The act of 1855 is the only statute 
of limitations to actions for the recovery of 
real property, and that the time fixed 
therein runs only from the date of that 
act. Billings v. Harvey, 6 Cal. 383 ; BiU 
Ungs V. Hail, 7 Cal. 3. 

10. Statutes of limitations do not act 
retrospectively ; they do not begin to run 
until they are passed, and consequently 
cannot be pleaded until the period fixed 
by them has fully run since their passa^. 
Nelson v. Nelson, 6 Cal. 433 ; Lehmaier 
V. King, 9 Cal. 374. 

11. While time is not of the essence of 
the contract, ordinarily, yet in every case 
it will devolve on the party seeking relief 
to account for his delay, and if there are 
circumstances showing culpable negligence 
on his part, or if the length of time which 

46 



has been permitted to intervene, together 
with other circumstances, raises the pre- 
sumption of an abandonment of the con- 
tract; or if the property has greatly ad- 
vanced in value in the meantime, and the 
purchaser has laid by apparently to take 
advantage of the circumstance, he will not 
be entitled to a decree in his favor. Brovm 
V. CoviUavd, 6 Cal. 571 ; Pearis v. Co- 
viUaud, 6 Cal. 621 ; Green v. CoviUaud, 
10 Cal. 324. 

12. Statutes of limitation have been 
properly denominated statutes of repose, 
because the law, for the purpose of pre- 
venting litigation, has wisely determined 
that there should be a period afiixed beyond 
which a party ought not to be allowed to 
assert a stale demand, and that the pre- 
sumption of payment, or of title, ought to 
arise after he had neglected to assert his 
right for a certain length of time. ^7- 
lings V. HaU, 7 Cal. 3. 

13. The statutes of limitation are de- 
signed to affect the remedy, and not the 
right or contract ; that they do not enter 
into the contract, as a part of the law 
thereof; and that it would be inconsistent 
with sound morality and wise legislation 
to suppose that it was ever intended that 
when a party gave his obligation to pay a 
particular debt, he was presumed to have 
had in his mind a particular period of time, 
beyond which if he protracted his obliga- 
tion his liability would cease. lb, 4. 

14. A claim against an estate when 
allowed, has the effect of a judgment 
against the administrator, and it would not 
be barred unless time enough has run to 
bar a judgment. Beckett v. Selover, 7 
Cal. 229. 

15. The presentation of the claim to 
the administrator is the commencement of 
a suit upon it, and is sufficient under the 
statute to stop the running of the statute 
of limitation. lb. 241. 

16. The statute of limitations of this 
State only commences running against a 
judgment from the time of the finifl entry 
thereof. Parle v. Williams, 7 Cal. 249. 

17. Where the plaintiff filed a bill in 
equity in 1852, to set aside a sale of land 
made in 1835, on the ground of fraud: 
held, that his right to recover would be 
barred by ten years' prescription under 
the Mexican law, and that the full period 
having run he could not recover. Do- 
minguez v. Dominguez, 7 CaL 427. 
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18. It is the duty of the consignee, not 
only to inform his principal of the sales, 
but to remit the proceeds, and where he 
fails so to do, the statute of limitations will 
not run against the claim. Kane v. Cooh^ 
8 Cal. 458. 

19. Statutes of limitations are intended 
to prevent the assertion of stale claims, 
which it may be difficult or impossible to 
defeat by furnishing the requisite proof, 
owing to the lapse of time ; and also pro- 
ceeding upon the presumption of payment. 
They are not intended to protect the party, 
who by a fraudulent concealment, has de- 
layed the assertion of a right. Ih» 

20. A fraudulent concealment of the 
fact, upon the existence of which the 
cause of action accrues, is a good reply to 
the plea of the statute of limitation. Ih, 
461. 

21. An execution can only be issued 
upon a judgment obtained before a justice 
of the peace, within five years after the 
entry of the judgment. In contemplation 
of the statute, there is no judgment after 
that time. White v. Glark^ 8 Cal. 513. 

22. If a mere trespasser upon the prior 
actual possession of a party could justify 
his act by showing the true title outstand- 
ing in a third person no party to the suit, 
then a prior possessor might never gain 
repose by virtue of his adverse possession, 
and could never gain a title under the stat- 
ute of limitations. Bird v. LisbroSy 9 
Cal. 5. 

23. The purchaser is bound to know 
the chain of title through which he claims ; 
and if that chain only leads him back to 
the possession of his grantors, and the pe- 
riod of that possession is short of the time 
fixed by the statute of limitations, he must 
be held responsible for all the acts of those 
through whom he claims. Ih, 6. 

24. A part payment made before a con- 
tract has expired by limitation, is insuffic- 
ient to take the case out of the statute. 
Fairbanks v. Dawson, 9 Cal. 92. 

25. The object of the statute was to 
substitute a written contract for that which 
might be implied from admissions, and to 
avoid the mischief arising from parol testi- 
mony, to prove either an express promise, 
or facts from which a promise would fol- 
low as a legal and logical result. lb. 

26. Where it appears upon the face of 
a bill in equity, that the suit is barred by 
limitation, the defendant may demur. 



Stiblette V. Tinnet/, 9 Cal. 425 ; Barringer 
V. Warden, 12 CaL 314. 

27. The statute of limitations, therefore, 
can only be construed to apply to judg- 
ments not in esse at the time of the pas- 
sage of the act of 1855, or as giving two 
years from the passage of the act within 
which to sue upon such as were not already 
barred by the act of 1850. Scarborough 
V. Dugan, 10 Cal. 308. 

28. Where D. had a running account 
with L., from 1838 to 1849, at which 
time L. died intestate, and no administra- 
tion was had on his estate until 1857, and 
D. within one year after the granting of 
letters of administration, commenced his 
suit on said account against the estate: 
held, that the suit was commenced in time. 
Danglada v. De la Guerra, 10 Cal. 386. 

29. If a defendant has been out of the 
State, it must be so averred in an indict- 
ment. Prima facie the lapse of time is a 
good defense; and where the statutory 
exception is relied on, it must be set up. 
People v. Miller, 12 Cal. 295. 

30. Where a complaint shows prima 
facie upon the facts stated, that the claim 
or debt upon which suit is brought is barred 
by the statute of limitation, the defendant 
may take advantage by demurrer. But 
when the complaint does not directly 
show prima facie a case for the operation of 
statute, a demurrer cannot be sustained on 
this ground. Barringer v. Wardeyi^ 12 
Cal. 314. 

31. Where a note only operated to ex- 
tend the time of payment of a debt to the 
time a note fell due, the statute of limita- 
tions would commence running only from 
that time. Griffith v. GrogarC, 12 Cal. 
324. 

32. The question of the statute of lim- 
itation cannot be raised on appeal, unless 
presented in some form on the trial be- 
low, even though it be pleaded. McDon- 
ald V. Bear River and Auburn W» and M, 
Go,, 13 Cal. 238. 

33. An equitable action to set aside a 
fraudulent deed of real estate, when the 
effect would be to restore the possession 
to the defrauded party, is an action for the 
recovery of real estate, and governed by 
the statute of limitations applicable to such 
actions. Oitg of Oakland v. Carpentier^ 
13 Cal. 552. 

34. Where a reward was for such in- 
formation as would lead to the arrest and 
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conviction of a criminal, there could be no 
claim for the monej until trial and con- 
viction. The statute of limitations begins 
to run from that time, and the limitation 
would be four years, as on a written con- 
tract. Ryer v. Stockwelly 14 Cal. 137. 

85. Two defendants filed a joint plea 
of the statute of limitations, and the plea 
being held bad as to one defendant, the 
court on the trial permitted the other de- 
fendant to file a separate plea of the stat- 
ute : held, that this was no such gross abuse 
of discretion as to enable the supreme court 
to revise it. Robinson v. Sm%(h^ 14 CaL 
254. 

36. The commissioners of the funded 
debt of the city of San Francisco have 
power, under the act of 1851, authorizing 
them to sell the realty conveyed to them 
by the commissioners of the sinking fund, 
created by ordinance of said city, to re- 
ceive the three per cent, scrip of the city 
instead of cash on the sale, it being con- 
ceded that the assets of the city were suf- 
ficient to pay aU debts. Whether the 
statute of limitations runs against a trust 
like this of the commissioners of said 
funded debt, and whether they may not 
pay claims barred, query? People v. 
Chmmissianers of the Funded Debt of the 
City of San Francisco, 14 Cal. 541. 

87. The grand jury may inquire into 
all offenses committed within the county 
not barred by the statute of limitations. 
People V. BeaUy, 14 CaL 570. 

38. The three hundred and forty-fifth 
section of the code authorizing the su- 
preme court, on the reversal or modifica- 
tion of the judgment or order below, to 
make restitution of the property and 
rights lost by the erroneous judgment or 
order, does not exclude the lower court 
from exercbing the same power, and the 
party aggrieved may proceed in the lower 
court by motion, against which there 
seems to be no statute of limitations, there 
being in this case no unreasonable delay. 
Reynolds v. Harris, 14 Cal. 678. 

89. The eleventh section of the act of 
1856, for the protection of actual settlers, 
and to quiet land titles, only applies to ac- 
tions brought to recover the possession of 
lands after the issuance of a patent 
Morton v. Folger, 15 CaL 284. 

40. The general language of section one 
of the limitation act of 1855, that actions 
in the cases therein named '< can only be 



commenced within two years from the 
time the cause of action has accrued, or 
shall accrue," is controlled and limited by 
the twenty-second section of the limitation 
act of 1850. Palmer v. Shaw, 16 Cal. 
96. 

41. Suit commenced January 8th, 1859, 
on a note executed in New York, and due 
January 1st, 1856. Defendant not in this 
State when the cause of action accrued, 
but arrived here March 28th, 1856, and 
remained until June 20th, 1856, from 
which time he was absent until February 
14th, 1857. Plaintiff resided in New 
York, and was fully informed of the move- 
ments of defendant. Some evidence tend- 
ing to show that defendant came to this 
State in 1856, for a temporary business 
purpose, intending to return to New York 
and form a partnership, according to pre- 
vious arrangement. Defense, statute of 
limitations of two years : held, that the 
case is within the statute, and that the stat- 
ute commenced running on the arrival of 
the defendant here in March, 1856 — there 
being no fraud or concealment on the part 
of defendant, and his presence here be- 
tween March and June being open and 
public, and sufficient for the commence- 
ment of a suit Ih. 

42. The word "return," used in the 
twenty-second section of the limitation act 
of 1850, is held by the authorities to ap- 
ply as well to persons coming from abroad 
as to the citizens of the country going 
abroad for a temporary purpose and re- 
turning. But the coming from abroad 
must not be clandestine, and with an in- 
tent to defraud the creditor, by setting the 
statute in operation and then departing. 
lb* 

43. Where plaintiffdeposits money with 
defendant, to be loaned out from time to 
time, the interest to be collected, and prin- 
cipal and interest held by him for plaintiff 
until called for, there is a continuous trust, 
and the statute of limitations does not be- 
gin to run in favor of defendant until af- 
ter demand made by plaintiff. Baker v. 
Joseph, 16 CaL 176. 

44. It ia not error for a court to refuse 
permission to set up the statute of limita- 
tions afler answering to the merits. Stuart 
V. Lander, 16 CaL 375. 

45. An executor or administrator, hold- 
ing a debt against the estate of deceased, 
cannot pay himself and claim a credit 



712 



LIMITATION, STATUTE OF.— LIS PENDENS. 



Limitation, Statute of. — Lis PendeDs. — Lottery. 



when he has never presented his claim for 
allowance to the probate judge. The 
statute requires clahns against the estate 
to be presented in accordance with its di- 
rections, whether the claims be held by 
executors and administrators or by other 
creditors of the deceased ; and if not so 
presented within ten months from publi- 
cation of notice for presentation, they are 
barred. Estate of Taylor, 16 Cal. 434. 

46. The sale of December 26th, 1853, 
under ordinance No. 481, being void, no title 
passed to the purchaser at that sale. The 
title to the property still exists in the city, 
except where deeds have since been taken 
under the acts of 1858 or 1860. The 
property remaining can at any time be 
taken possession or be disposed of by the 
city in the same manner as any other 
property belonging to her, except where 
her right to assert her title has been barred 
by the statute of limitations; and that 
statute does not run in favor of parties 
who affirm that the title never passed from 
the city, and sue for the recovery of the 
purchase money. McOracken v. Oity of 
San Francisco, 16 CaL 632. 

47. The statute of limitations runs only 
in favor of parties in possession claiming 
title adversely to the whole world, and not 
in favor of those who assert the title to be 
in others. It therefore never run in favor 
of the plaintiff, and the grantees of the 
plaintiff are in no better position. Their 
possession cannot be tacked on to that of 
the grantors, so as to render adverse the 
possession for the entire period subsequent 
to the sale. Ih, 635. 

48. To render possession adverse, so as 
to set the statute of limitations in motion, 
it must be accompanied with a claim of ti- 
tle, and this claim, when founded ^' upon 
a written instrument as being a convey- 
ance of the premises," must be asserted 
by the occupant in good faith, in the be- 
lief that he has good right to the premises, 
and with the intention to hold them against 
all the world. The claim must be abso- 
lute — not dependent upon any contingen- 
cies — ^and must be ** exclusive of any other 
right ;" and to render the adverse posses- 
sion thus commenced effectual as a bar to 
a recovery by the true owner, the posses- 
sion must be continued without interrup- 
tion, under such claim, for five years. 
When parties assert, either by declarations 
or conduct, the title to property to be in 



others, the statute cannot, of course, run 
in their favor. Their possession under 
such circumstances is not adverse. lb. 636. 
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LIS PENDENS. 

1. A bona fide purchaser of land without 
notice of proceedings pending for its con- 
demnation at the time of purchase, no no- 
tice of lis pendens being filed, is not af- 
fected by the proceedings. Bensley v. 
Mountain Lake Water Co., 13 Cal. 319. 

2. The effect of a lis pendens is to make 
a subsequent purchaser from the party a 
mere volunteer, affected by the judgment 
rendered, or which might be rendered in 
the suit of the pendency of which notice 
was given. Gregory v. Haynes, 13 CaL 
594 ; Curtis v. SuUer, 15 Cal. 263. 

3. To enforce a vendor's lien, a bill in 
equity will lie, and the filing of notice of 
lis pendens wiU impart to purchasers in- 
formation of the claim, and protect the 
property against transfers pendente lite. 
Sparks V. Hess, 15 Cal. 193. 

See Lien. 
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LOTTERY. 

1. When suits have been commenced 
before a magistrate against the drawers of 
prizes in a lottery, to forfeit the prizes 
drawn to the State, a bill for an injunction 
against the owners of the lottery to re- 
strain them from disposing of the prizes 
until the decision of those suits will prop- 
erly lie in the district court ; the prizes are 
forfeited as soon as drawn and before they 
are delivered. People v. Kent, 6 CaL 90. 
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LUNATIC. 



See Iksanitt. 
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MALICE. 

1. It was error for the court to instruct 
the jury *' that when a person injuriously 
slanders the title of another, malice is pre- 
sumed." It was also error to instruct 
them that fraud could not be presumed, 
but may be established by circumstances, 
but not of a light character ; the circum- 
stances must be of a most conclusive 
nature. McDaniel v. BacOj 2 Cal. 339. 

2. A homicide being admitted or proved, 
the law nuses the presumption of malice, 
which it is necessary for the prisoner to 
rebut by proof. People v. Mtlgate, 5 Cal. 
129 ; People v. Marchy 6 Cal. 547. 

8. It is the duty and province of the 
jury to draw the inference of express mal- 
ice from the facts and the circumstances 
of the case, and the court properly refused 
to instruct the jury that there was no evi- 
dence of express malice. People v. Hob- 
ertsy 6 CaL 217. 

'4. There can be no murder without 
malice, express or implied. People v. 
Moore, 8 CaL 93. 

5. Public policy and security require 
that prosecutors should be protected by 
the law for civil liabilities, except in those 
cases where the two elements of malice 
in the prosecutor and want of probable 
cause for the prosecution both occur. Pot- 
ter V. SeaUy 8 CaL 220. 

6. Though malice be proved, yet if 
thero was probable cause, the action must 
faiL Ih. 

7. The question of malice is one for the 
jury to decide. It may be inferred from 
want of probable cause, but want of prob- 
able cause cannot be inferred from malice, 
but must be affirmatively shown by the 
plaintiff. Jb. 

8. Malice cannot be presumed in a 
prosecution when the defendant has in- 
curred all the moral guilt of the charge, 
although he may have evaded the penalty 
of the law. Sears v. Hathaway, 12 Cal. 
279. 



MALICIOUS PROSECUTION. 
1. It is the proper exercise of power in 



a court, to grant a new trial on the ground 
of excessive damages for malicious prose- 
cution, when the verdict is greatly incon- 
sistent in its relation to the facts. Potter 
V. SeaUy 5 CaL 411. 

2. S. paid P. for certain promissory 
notes, which P. failed to deliver, saying 
he would get them out of pledge and de- 
liver them up, which he afterwards re- 
used to d^. S. had P. arrested, when he 
was discharged on a techaical ground: 
held, that it was not a malicious prosecu- 
tion, and that S. had probable cause. Ih. 

3. Where the second of a set of bills of 
exchange was presented and protested, 
owing to the absence of the drawee, and 
the first of exchange arrived nine days af- 
ter and wa£ paid, together with costs of 
protest of the second, and two months af- 
ter suit was commenced on the protested 
bill : held, that in an action for malicious 
prosecution of said suit, the question 
whether the plaintiffs in the suit on said 
bill knew that the bill was in fact paid at 
the time they conunenced suit, was a ques- 
tion for the juiy. Weaver v. Pa^ge, 6 Cal. 
684. 

4. In actions for a malicious prosecu- 
tion, the jury are not confined to the actu- 
al pecuniary loss, but may take into con- 
sideration the character and position of 
the parties, and all the circumstances of 
the case. Ih 685. 

5. Public policy and security require 
that prosecutors should be protected by 
law for civil liabilities, except in those 
cases where the two elements of malice in 
the prosecutor and want of probable cause 
for the prosecution both occur. Potter v. 
Scale, 8 Cal. 220. 

6. Though malice be proved, yet if 
there was probable cause, die action must 
fail. Ih. 

7. Malice may be inferred from want 
of probable cause, but want of probable 
cause cannot be inferred from malice, 'but 
must be affirmatively shown by the plaint- 
iff. Ih. 

8. Where the defendant has fully and 
fairly laid his case before counsel and acts 
by advice thereof, it is a good defense to 
the action, though the question whether 
the defendant acted bona fide under such 
advice is a question of intention, to be de- 
termined by the jury Ih. 

9. Plaintiff and one C, partners in the 
mercantile business, purchased of defend- 
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ant goods on credit, which were shortly 
afterward sold by plaintiff and his partner 
at a sacrifice and the proceeds immediate- 
ly invested in a homestead in the name of 
C., who was the brother-in-law of plaint- 
iff. Defendant subsequently caused plaint- 
iffs to be arrested upon the charge of 
cheating, irom which arrest they were dis- 
charged. Afterwards defendant caused 
plaintiff and C. to be arrested on a charge 
of concealing property with intent to de- 
fraud and delay their creditors ; the charge 
was dismissed as to plaintiff, and C. was 
sent up to the criminal court to answer. 
Plaintiff thereupon brought his action 
against defendant for malicious prosecu- 
tion : held, that if plaintiff was entitled to 
any damage, he could recover only the ac- 
tual damage which he sustained by the ar- 
rest Sears v. Hathaway^ 12 Cal. 279. 
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MANDAIVIUS. 

1. Authority is vested by the statute in 
the supreme court to issue writ« of man- 
damus in all cases in which it may appear 
to form the appropriate remedy, and the 
constitution warrants that authority when- 
ever the issuance of that writ may be nec- 
essary to render the appellate jurisdiction 
effectual. People v. Turner^ 1 Cal. 145 ; 
White V Lighikda, 1 Cal. 348. 

2. To enable a court of strictly appel- 
late jurisdiction to issue the writ of man- 
damus, it must be shown to be an exercise 
or be necessary to the exercise of appel- 
late jurisdiction. People v. TSimer, 1 Cal. 
146. 

3. The very nature of a writ of man- 
damus implies the idea of a superior and 
an inferior tribunal. Ih. 148. 

4. The district courts of the State have 
all the same jurisdiction and powers and 
stand on the same level, and one cannot 
attempt by a writ of mandamus to super- 
vise, direct or restrain the action of an- 
other. Ih. 149. 

5. The writ of mandamus will lie if the 
applicant have no other specific and ade- 
quate legal remedy, and if the effect of it 
would be not to interfere with the exer- 



cise of the discretionary powers of the 
court IK 151. 

6. An attachment for contempt for dis- 
obedience of a mandamus wiU not issue, 
unless it appear affirmatively that the man- 
damus was sought to be enforced by some 
party, /i. 189. 

7. Where a mandamus directed the 
the judge of a district court to reinstate 
certain parties expelled by him to the rolls 
of practicing attorneys, and they were 
summoned to i^pear and show cause for 
an offense alleged to have been committed 
subsequently : held, that the court would 
thereupon presume that the mandate had 
been obeyed. Ih. 

8. This writ will lie when another rem*' 
edy, if any lie, would be too uncertain, 
and subject the party to great delay, and 
will lie to an inferior court to restore an 
attorney removed by it Ih. 190, 

9. Judgment may be affirmed as to a 
mandamus, but reversed aa to costs. Mc' 
Dougal v. Roman, 2 Cal. 80. 

10. In an application for a mandamus 
the statute does not require a replication, 
except where, in the discretion of the 
court, it is necessary to explain or avoid 
fact« set up in defendant's answer. FoujI" 
er V. Pierce, 2 Cal. 166. 

11. A mandamus may issue to compel 
the controller of State to account to a 
legislature for the daily compensatioo 
fixed by law. Ih. 

12. A mandamus lies to compel a judge 
of a district court to enter a judgment on 
the report of a referee. Russell v. MU^ 
oU, 2 Cal. 247. 

13. A mandamus is not the proper remr 
edy where an inferior court refuses to en- 
ter a jqdgment for costs. The party com- 
plaining should appeal or bring his action 
for costs. Peratta v. Adams, 2 Cal. 595. 

14. A mandamus will not lie where 
there is any other specific, speedy and ad- 
equate remedy. People v. Olds, 3 CaL 
173. 

15. Title to an office cannot be tried 
upon a mandamus, neither at common law 
nor under the statute. Ih. 175. 

16. A mandamus can give no right, but 
may be sought, to put a party in a posi- 
tion to assert his right Ih. 

17. A mandamus will not lie where the 
office claimed is filled, or against an in- 
cumbent de facto, unless the party be with- 
out other remedy. lb. 
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18. The distinction between writs of 
mandate and quo warranto, as held in 
England, is Dot abolished by the statute of 
this State, but is fully recognized. Ih, 177. 

19. On a mandamus to compel a party 
to allow a claim in which they have dis- 
cretionary powers, he cannot be permitted 
in the same breath to admit the right to 
compensation and then refuse to grant it. 
Selkirk v. Oity of Sacramento^ 3 Cal. 326. 

20. Mandamus may be sought to com- 
pel an officer to do an act which is 
sought to be enforced in all cases where the 
officer has no discretion and where he is 
under no obligation to do the specific act 
and there is no adequate remedy in the 
ordinary course of law. McDougal v. 
Bea, 4 Cal. 176. 

^1. A mandamus will not issue to com- 
pel any person, inferior officer, court or 
corporation to act in any particular man- 
ner where such person, officer, court or 
corporation is invested with discretionary 
power. Ih. 

22. A mandamus against the controller 
is defective if it fails to allege that there 
is " money not otherwise appropriated by 
law** out of which the statute authorizes 
the appropriation in question to be paid. 
Redding v. BeU, 4 Cal. 333. 

23. A mandamus will not lie to compel 
a sheriff to make a deed of land to a pur- 
chaser at execution sale who refuses to pay 
the purchase money, on the ground that 
he is entitled to it as the oldest judgment 
and execution creditor, especially when 
there is an unsettled contest as to the pri- 
ority of his lien. Willtams v. Smith, 6 
Cal. 91. 

24. A mandamus can only compel a 
board of supervisors to act, but cannot di^ 
rect their action, and the rejection of an 
account is an action upon it, which is all 
a mandamus could require where the com- 
pensation claimed in the account is not 
fixed by law. Pierce v. Sacramento 
County, 6 Cal. 255. 

25. A mandamus to a board of super- 
visors to issue a warrant for a specific sum 
is irregular ; it should direct them to audit 
the account and issue warrants according- 
ly. 7\iolumne County v. Stanislatis Coun- 
ty, 6 Cal. 442. 

26. Where the district court granted an 
injunction, from the order granting which 
the defendant appealed, and then dis- 
obeyed the injunction, whereupon plaint- 



iff asked for an attachment for contempt, 
which was refused, on the ground that the 
appeal superseded the injunction: held, 
that a mandamus may issue to compel the 
district judge to issue the attachment, the 
plaintiff's remedy, by appeal, being inade- 
quate. Merced Mining Co, v. Fremont, 7 
Cal. 133. 

27. A mandamus will issue from a su- 
perior to an inferior court, to compel the 
issuance of an attachment for contempt 
where the proceeding is, in substance, a 
private right, though in form, a case of 
contempt Merced Mining Co, v. Fre^ 
mont, 7 Cal. 133 ; Ortman v. Dixon, 9 
Cal. 24. 

28. The writ of mandamus can only be 
issued to compel the performance of an 
act or duty clearly enjoined by law, and 
in a case where the party has no other 
plain, speedy and adequate remedy. Dra- 
per V. Noteware, 7 Cal. 278. 

29. Where supervisors, in the exercise 
of their discretion, determined after hear- 
ing the testimony, that a ferry had not 
been properly kept, and therefore granted 
it to another, there is no authority to in- 
terfere with their determination; but 
when they act under mistake of law, and 
award the license to another, supposing 
that he has succeeded to the rights of the 
owner of the franchise, the error may be 
corrected by mandamus or any other 
proper proceeding. Thomas v. Arm- 
strong, 7 Cal. 287. 

30. A mandamus will not issue to com- 
pel the court below to enter a decree upon 
the report of a referee ; the remedy is by 
appeal. Ludlum v. Fourth District Court, 
9 Cal. 12. 

31. The remedy of a plaintiff, if there 
is error in the order modifying the in- 
junction, is by appeal ; but he cannot have 
a mandamus to compel the issuance of an 
attachment for contempt. Fremont v. 
Merced Mining Co,, 9 Cal. 19. 

32. In an application for a mandamus 
to compel a district judge to sign a bill of 
exceptions, which the relator alleges he 
refuses to do, and where a district judge in 
his answer avers that he has signed a 
true bill of exceptions, and that the one 
presented by relator is not a true bill: 
held, that the relator is not entitled to a 
jury to try the issue, under section four 
hundred and seventy-two of the code. 
People V. Tenth District Court, 9 Cal. 21. 
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33. Proceedings for a mandamus to 
compel the execution of a sheriiTs deed to 
a redemptioner, can be commenced in the 
county where the relator resides. McMil- 
lan V. Richards^ 9 Cal. 420. 

34. Where an alternative mandamus 
was issued to a justice of the peace to 
compel him to send up papers on appeal 
to the county court, to which he answered 
that his fees had not been paid or tender- 
ed, " prior to the service of the alternate 
writ:** held, his answer is no defense to 
the writ being made peremptory, as his 
fees may have been paid since the service 
of the writ. People v. Harris, 9 Cal. 573. 

35. To supersede the remedy by man- 
damus, a party must not only have a spe- 
cific adequate legal remedy, but one com- 
petent to afford relief upon the very sub- 
ject matter of his application. Fremont 
V. Crippin^ 10 Cal. 215. 

36. Where a writ of restitution has 
been awarded in such a ease, and the sher- 
iff refuses to execute the same on the 
ground that the mine is in possession of 
certain persons not parties to the suit, who 
claim to hold under the corporation, the 
court will award a peremptory mandamus 
against the sheriff to compel him to exe- 
cute the writ. Ih, 

37. Neither a remedy by criminal pros- 
ecution, nor by action on the case for ne- 
glect of duty, will supersede that by man- 
damus, since it cannot compel a specific 
act to be done, and is, therefore, not equally 
convenient, beneficial and effectual. lb, 

38. A mandamus will not lie against 
the clerk of the district court, to compel 
him to issue execution on a money judg- 
ment, rendered in the court of which he 
is clerk. Goodwin v. Glazer, 10 Cal. 333. 

39. Where the board of supervisors of 
a county have canvassed the return of an 
election, and in the exercise of their dis- 
cretion declared the result of an election 
adversely to a party claiming to have 
been elected, a mandamus will not lie upon 
the application of such party to compel the 
board to issue to him a certificate of elec- 
tion. Magee v. Supervisors of Calaveras 
County, 10 Cal. 376. 

40. When a judgment is rendered 
against a county, it is tlie duty of the su- 
pervisors to apply such funds in the treas- 
ury of the county as are not otherwise ap- 
propriated, to its payment ; and if there 
are no funds, and they possess the requi- 



site power to levy a tax for such purpose, 
and if they fail of refuse to apply the 
funds or to execute the power, resort may 
be had to mandamus. M)ieric v. Gilman, 
10 Cal. 410. 

41. A mandamus directing a board of 
supervisors to proceed and audit certain 
accounts of the relator, does not necessa- 
rily require the board to allow the ac- 
counts ; such board has a discretion in re- 
spect to their action in this regard, though 
compelled to act on the subject matter of 
the claim ; such writ does not control or 
prescribe the mode, or determine the re- 
sult of their action. People v. Supervisors 
of San Francisco County, 11 Cal. 47. 

42. A mandamus will not lie agsdnst a 
county treasurer, to compel him to pay in- 
terest due on county bonds. People v. 
Fogg, 11 Cal. 390. 

43. The question of tlie eligibility of a 
district judge cannot be tried on manda- 
mus for his salary. Turner v. Melony, 13 
Cal. 623. 

44. Mandamus does not lie to compel 
the supervisors of a county to order a 
special election to fill vacancies in the 
offices of assessor and sheriff. People v. 
Supervisors of Santa Barbara County, 4 
Cal. 102. 

45. The supreme court has the right to 
compel inferior tribunals to proceed to 
hear and determine causes of which they 
refuse to take cognizance, and this by \ir- 
tue of its appellate powers, and its author- 
ity to issue process necessary to give them 
effect. Purcell v. McKune, 14 Cal. 231. 

46. But where the judge below requires 
such statement in a chancery case, and the 
attorney does not object, but fails to fur- 
nish it, and in consequence the court, on 
motion of plaintiffs for judgment on the 
pleadings and verdict, refuses to proceed 
until such statement is furaished, man- 
damus will not lie. lb, 232. 

47. On mandamus by the assignee of a 
sheriff's certificate of sale, to compel the 
execution of a deed, the question whether 
such a certificate is not merged in a deed 
made to the assignee by the execution 
debtor afler the sale, cannot be tried. 
The right to the deed is the only matter in 
controversy. People v. Irwin, 14 Cal. 436. 

48. A mandamus may issue to compel 
a judge to settle a bill of exceptions first, 
and then to sign it. People v. Lee, 14 Cal. 
512. 
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49. The supreme coart will not issue a 
mandamus to the clerks of the district 
courts in the first instance. The action or 
refusal to act of the clerks in suits pending 
in the several courts of this State can only 
be reviewed in this court through the rul- 
ing in relation to such action or refusal of 
the courts of which they are ministerial 
officers. Oawell v. Buckelew, 14 Cal. 642. 

50. County courts, under the statute, 
have jurisdiction in proceedings by man- 
damus, and the statute is constitutional. 
People V. -Day, 15 Cal. 92. 

51. In forcible entry and detainer tried 
in the county court, on appeal from a jus- 
tice's couii) plaintiff having obtained a 
verdict for one hundred and fifty dollars 
damages, moved that they be trebled. 
Motion denied, and judgment entered for 
one hundred and fifty dollars, with resti- 
tution of the premises. Plaintiff applies 
to the supreme court for mandamus to 
compel the court below to render judg- 
ment for treble damages: held, that the 
application must be denied, as plaintiff 
has an adequate remedy by appeal ; pend- 
ing which, plaintiff can enforce so much of 
the judgment as awards restitution. The 
judgment can be corrected in this court, if 
proper, by trebling the damages. Mirly 
V. Mannix, 15 Cal. 150. 

52. S. dies out of the State, leaving 
property in Santa Clara county, and the 
probate court thereof takes jurisdiction of 
the estate, and grants letters of adminis- 
tration to K. The widow subsequently 
files a petition to revoke the letters, on 
the ground that the probate court of San 
Francisco ought to have issued them, 
whereupon the administrator asks the 
court to transfer the cause to that court, 
representing that the widow and a major- 
ity of the witnesses resided there, and 
that the interest of several persons inter- 
ested in the estate would be advanced by 
the transfer, to which both parties agreed. 
The court made an order of transfer. 
The probate court of San Francisco, on 
the papers being filed therein, refused to 
take jurisdiction of the cause, and ordered 
the papers back : held, that on these facts, 
the probate court of Santa Clara could not 
divest itself of jurisdiction and vest it in 
the probate court of San Francisco, and 
that mandamus will not issue to compel 
the latter court to take jurisdiction. iJs- 
UOe of Scott, 15 Cal. 221. 



53. The State prison contract between 
the State and Estill remaining obligatory, 
not qualified by any legislation, it was the 
duty of the controller, upon demand of re- 
lators — assignees of Estill — ^to have issued 
warrants upon the treasurer for the sums 
claimed under the contract ; and the per- 
formance of this can be enforced by man- 
damus. People V. Brooks, 16 Cal. 38. 

54. Mandamus will issue to the gov- 
ernor in certain cases. Ih. 63. 

55. Distinction, &om political consider; 
ations, between the governor and the in- 
ferior officers of the executive department, 
as to the issuance of this writ, stated. Ih. 

56. Relator conveyed to Y. one-third of 
certain real estate, in consideration that Y. 
should attend to a suit pending in the name 
of relator, for the recovery of the property. 
Y. employed an attorney to conduct the 
suit, the attorney of plaintiff being dis- 
charged. Relator moved the court below 
to substitute another attorney in place of 
the one employed by Y. Court refused 
to grant the motion — ^the only reason 
urged for the substitution being that Y. 
had neglected to prosecute the suit ; and 
it not being shown that the agreement be- 
tween him and relator had been canceled 
by the parties. Relator applies to this 
court for mandamus : held, that the writ 
lies ; that the agreement between relator 
and Y. does not exclude the former from 
the right to prosecute the suit, and employ 
such attorney as he chooses ; that the ex- 
ercise of this right will not affect any 
right Y. may have in the property or suit ; 
that he may intervene, if a proper case be 
made, or prosecute his rights independ- 
ently, or wait until a recovery, and then 
claim his rights under the contract with 
relator. People v. Norton, 16 Cal. 440. 
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MANSLAUGHTER. 

1. To reduce the crime of murder 
charged in the indictment to manslaughter, 
a provocation must be established, appar- 
ently sufficient to render the passion ir- 
resistible. People V. FreeUmdy 6 Cal. 98. 

2. The defendant was convicted of 
manslaughter, upon an indictment charg- 
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ing the crime of murder. The verdict 
was OQ his motion set aside, and a second 
trial had: held, that the defendant can 
plead the former conviction of manslaugh- 
ter, as an acquital of the crime of murder, 
and that he may be again tried under the 
same indictment and convicted for man- 
slaughter. People V. Gilmore, 4 Cal. 378 ; 
People V. Backus, 6 Cal. 278. 

3. No words of reproach, how grievous 
soever, are sufficient provocation to re- 
duce liie offense of an intentional homi- 
cide with a deadly weapon, from murder 
to manslaughter. People v. Buder^ 8 Oal. 
441. 

See Crimes and CfinnNAL Law, 
Murder. 



MARRL/LGE. 

1. By the Mexican law, marriage law- 
fully contracted in the face of the cathdic 
church and between the members thereof, 
cannot be dissolved by the civil tribunals. 
Harman v. Harmon, 1 Cal. 215. 

2. Marriage is regarded as a civil con- 
tract, and no form is necessary for its sol- 
emnization. If it takes place between 
parties able to contract, an open avowal 
of the intention, and the assumption of the 
relative duties which it imposes on each 
other, is sufficient to render it valid and 
binding. Graham v. Bennett^ 2 CaL 506. 

3. A marriage which is legitimate in 
form, but by the existence of a legal disa- 
bility at the time rendered void, is a mar- 
riage deemed null in law, but the statute 
protects the issue and makes them legid- 
mate. Ih. 

4. In marriages nuU in law, the issues 
are the inheritors of the father's name or 
his heirs apparent, and entitled to look to 
»id demand from him his care, mainte- 
nance and protection ; and he has the same 
right to their custody, control and obedi- 
ence as if the issue of a valid marrii^e. 
IK 

5. Living together as man and wife is 
not marriage, nor is an agreement so to 
live a contract of marriage. Letters v. 
Cody, 10 Cal. 537, 

6. Where the plaintiff averred in her 



complaint, in a suit brought for distribu- 
tive share of the estate of an alleged de- 
ceased husband, that the deceased made 
proposals of marriage to her, which she 
accepted, and consented to live with him 
as his true and lawful wife ; and that in 
accordance with his wishes she thenceforth 
lived and cohabited with him as his wife, 
always conducting herself as a true, faith- 
ful and affectionate wife should do ; held, 
that these were insufficient averments of 
the existence of a marriage, and that the 
facts averred were only prima facie evi- 
dence of marriage. Ih, 

7. There is no presumption of law that 
a marriage took place at any particular 
point, noTuiat pro^rty, especially money 
"and other personal property," was ac- 
quired in any particular locality. Dye ▼• 
Dye, 11 Cal. 167. 

8. In an action for the division of the 
common property of husband and wife af- 
ter a decree of divorce, it is not material 
where the marriage was solemnized if the 
parties afterwards, and after the passage of 
the act, resided and acquired the property 
here. Ih» , 

9. Marriage is regarded as an acknowl- 
edgment by Uie husband that the child is 
his ; but as in all cases of acknowledge- 
ment, to be effective, there must be knowl- 
edge at the time of the fiact admitted. 
Baker v. Baker, 13 Cal. 99. 

10. Marriage is considered by our law 
as a civil contract to which the consent of 
the parties is essential, and is subject to 
avoidance for material and substantive 
fraud in its procurement Ih. 

11. A marriage procured without a eon- 
tract can never be deemed valid. There 
is no more reason for sanctioning a mar- 
riage procured by fraud than one procured 
by force and violence. The consent is as 
totally wanting in view of the law in the 
former, as in &e latter case. Ih, 102. 

12. A woman, to be marriageable, must 
at the time be able to bear children to her 
husband, and a representation to this efiect 
is implied in the very nature of the con- 
tract. A woman who has been pregnant 
over four months by a stranger, is not at 
the time in a condition to bear children to 
her husband, and the representation to that 
effect is false aud fraudulent. Ih, 103. 

13. Upon a trial on an indictment for 
an attempt to contract an incestuous mar- 
riage, something more must be shown than 
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mere intention to contract such marriage. 
Preparations for the attempt indicate the 
intention, but between this and the attempt 
itself there is a wide differenoe. People 
Y. Murray^ 14 Cal. 159. 

14. Whei*e a coort dissolves the bonds 
of matrimony it has no power to impose 
any restraint upon a second marriage, in 
the absence of express statute confirming 
it. Barber v. Barber, 16 Gal. 878. 

See Adultery, Common Proper- 
TT, Cruelty, Desertion, Ditorce, 

GUARDLiN AND WaRD, HeIRS, HOME- 
STEAD, Husband and Wife, Infancy, 
Parent and Child. 



MARRIED WOMAN. 

See Husband and Wife, Sole Trad- 



er. 



MARYSVILLE. 

1. The amendments to the charter of 
the city of Marysville provide that the 
common council shall not take any stock 
"in any public improvement, or effect a 
loan for any purpose," without first obtain- 
ing the consent of the people, at an elec- 
tion held for that purpose : held, that this 
could not be extended to improvements 
other than municipal in their character, 
and that the legislature did not intend to 
invest the city with authority to embark in 
speculative enterprises of improvement. 
Low y. City of Marysville, 5 Cal. 216. 



MASTER AND SERVANT. 

1. Where no definite period of employ- 
ment is agreed upon, the master can dis- 



charge the servant at any time and eject 
him by force from his house if the servant 
refuses to leave after notice given to that 
effect. DeBriar v. Mintum, 1 Cal. 450. 

2. Where the master ejects the servant 
from his premises, on his refusal to leave, 
afler his discharge and being notified, the 
former should use no more force than is 
actually necessary to accomplish the ob- 
ject, in which latter case nominal damages 
can only be recovered. lb. 

8. Where a person agrees to work for a 
certain period at a certain price, or to per- 
fcMrm certain services for a fixed amount, 
he cannot break off at his own pleasure 
and maintain an action for the work so far 
as he has gone ; performance is a condi- 
tion precedent to payment. Hvtchineon 
V. WetTMyre, 2 Cal. 312. 

4. Where a hired person continues in 
employment after the expiration of the 
ccmtract, and without any new contract, 
the fair presumption is, that both parties 
understood that the same salary was to be 
paid, and it is therefore error in a suit by 
the servant to allow him to recover upon 
a quantum meruit Nicholson v. Patehin^ 
5 Cal. 475. 

5. A master is bound to use reasonable 
care and diligence to prevent accident or 
injury to his servant, in the course of his 
employment ; and if he fails to do so, he 
will be held responsible for the damages. 
ffallower v. Benley, 6 Cal. 210. 

6. Where it appears that a coach, at the 
time of the accident, was driven by the 
servant or agent of the owner, the rule in 
such cases is, that the principal is liable 
only for simple negligence, and that exem- 
plary damages cannot be imposed upon 
him. Wardrobe v. California Stage Co,^ 
7 Cal. 120. 

7. In an action where the defense set 
up is, the negligence of the servant of 
plaintiff, the servant is not a competent 
witness for his employer. Finn v. VaUe- 
jo Street Wharf Co., 7 CaL 256. 

8. Where ihe plaintiff was the step- 
mother of the defendants by whom she 
was supported, and for whom she perform- 
ed domestic services, for the value of 
which she sued the defendants : held, that 
as she stood in *' loco parentis " to defend- 
ants, the law does not imply any contract 
to pay for sudi services. Mwrdoek v. JMur- 
doch, 7 Cal. 513. 

9. The rule respondeat superior, as its 
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terms imply, belongs to the relation of su- 
perior and subordinate, and is applicable 
to that relation whenever it exists, wheth- 
er between principal and agent or master 
and servant, and to the subjects on which 
that relation extends, and is coextensive 
l^ith it, and ceases when the relation itself 
ceases to exist. Boswell v. Lairdy 8 Cal. 
489. 

10. Where parties employed architects 
reputed to be skilled in their profession, to 
construct, at a designated point on a creek, 
a dam or embankment of certain specific 
dimensions, capable of resisting all floods 
and freshets of the stream for the period of 
two years, and to deliver it completed at a 
given time ; and before the embankment 
was completed it was broken by a sudden 
freshet, and a large body of water confined 
by it rushed down the channel of the 
stream, carrying away and destroying in 
its course the store of plaintiffs, with their 
stock of merchandise. The employers ex- 
ercised no supervision, gave no directions, 
furnished no materials, nor had they ac- 
cepted the work. Plaintiffs sued to re- 
cover the damage sustained by them 
against the employers and contractors : 
held, that the latter alone were liable, and 
that the relation of master and servant or 
superior and subordinate did not exist be- 
tween them, and therefore the doctrine 
respondeat superior does not apply to the 
case. lb. 490. 

11. A person who undertakes the erec- 
tion of a building or other work for his 
own benefit, is not responsible for injuries 
to third persons occasioned by the negli- 
gence of a person, or his servants, who 
are actually engaged in executing the 
whole work under an independent con- 
tract, lb, 

12. Where the owner of a mining claim 
contracts verbally with J. for the working 
thereof, and agrees to pay him a certain 
sum out of the proceeds of the mine, and 
J. goes into possession thereof, and while 
he is working it the owner sells it to a 
third party, who takes without notice of 
cTs contract : held, that his claim is not 
subject or liable to tTs contract. Jenkins 
V. Redding, 8 Cal. 603, 

13. Possession of personal property is 
prima facie evidence of ownership. The 
possession of the servant is the possession of 
the master. Chodwin v. Garr,S Cal. 617. 

14. Where an employee receives a 



regular specific monthly salary for his serv- 
ices, the presumption of- law is that all 
services rendered by him for his employer 
during that period, which are of nearly a 
similar nature to those of his regular duties, 
are paid for by his salary. Oany v. HcU- 
leck, 9 CaL 201. 

15. In a suit to recover for services for 
half a year, under a contract to work a 
whole year, plaintiff having quit the em- 
ployment of defendant, it requires slight 
evidence of assent or agreement to i^ 
portion the contract and allow plaintiff to 
recover. Hogan v. IHthw, 14 Cal. 256. 

16. In a suit by a female against two 
parties in a ranch, for services as servant 
to the firm, under an implied contract as ^ 
on a quantum meruit, proof that plaintiff 
is the wife of one defendant is good under 
the general issue, as showing that there 
was no implied contract to pay for the ser- 
vices. Angulo v. Sunol, 14 Cal. 402. 

See Wages. 



MASTER OF A VESSEL. 

1. The conduct and management of a' 
ship are always entrusted to a master, 
whether he has or has not a partial prop- 
erty in it, and in either case he is the con- 
fidential servant or agent of the owners at 
large. Loring v. lUsley, 1 Cal. 31. 

2. The master of a vessel, as such, has 
no interest in it which can be the subject 
of levy and sale, under execution. He is 
but a naked agent, and has no substantial 
interest in the property which can be 
levied upon and sold. lb, 

3. If a master of a vessel be a part 
owner, his interest in the vessel may be 
levied on and sold, but his agency as mas- 
ter will be in no wise affected. lb, 

4. The responsibility of taking a posi- 
tion or berth for a vessel in port, rests upon 
the master of the vessel or the harbor 
master, therefore the owner is not exempt 
from liability for injuries committed by 
taking an improper berth, although such 
berth may have been selected by the pilot 
who brought the vessel into port Gris- 
wold V. Skarpe, 2 Cal. 24. 

5. Where the master of the vessel was 
in possession, and the record did not dis- 
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cloee any other owner, the admissions of 
the master were admissible in evidence 
with the same effect as if the suit had been 
against the master himself. Bailey v. 
Steamer New World, 2 Cal. 373. 

6. The captain of a vessel drew on the 
owner for six hundred dollars to defray 
the expenses of the first mate, who was 
ilL In an action against the owner by the 
captain for wages, the owner endeavored 
to set off the draft : held, that this could 
not be done without producing the draft or 
showing payment of it. Waterman v. 
Vanderbilt, 3 Cal. 382. 

See Adicibaltt. 
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MECHANICS' LIEN.* 

1. To enable those persons entitled to 
the benefit of the statute of the mechanics' 
lien law to avail themselves of this extra- 
ordinary remedy, all the provisions of the 
law must be strictly complied with. WaUcer 
V. Hauss ffifo, 1 Cal. 185 ; BotUmdy v. 
Grace Church, 2 CaL91. 

2. A material man, to enforce his lien 
for the price of the material furnished, 
must file in the notice his intention to hold 
a lien in statute time, or his lien, will be 
lost. JVaJOcer v. Hauss Hijo, 1 Cal. 185. 

8. If the verdict of a jury fails to find 
a lien, the court cannot render a judgment 
essentiaUy different from the verdict, and 
a verdict, so far, will be reversed. Ih 186. 

4. Under Mexican law, a person who 
furnishes materials for the erection of a 
building, has no .lien on the building to se- 
cure payment for the materials furnished. 
Maeondray v. Simmons, 1 Cal. 394 ; Stow- 
dl V. Simmons, 1 Cal. 452. 

5. The description of property in a me- 
chanic's lien, as situated on Battery, be- 
tween Pacific and Jackson streets, in San 
Francisco, is sufficiently certain. Ifoialing 
V. Oronise, 2 Cal. 63. 

6. A transfer t)f property cannot defeat 
a lien which had already accrued upon the 
property. Ih, 64. 

• Tbe mechaniet* lien law hat ondergone many chaoges 
in leRtelatlon, repeated altermtioiiB being made to meet the 
dlffleoltiea presented by the decMona of the ■opreme coart 
upon the statute as then In force. See repealed statutes 
l»a, p. 211 ; 18M, p. 302 : 1866, p. IM. The law now In force 
is sUtates of 1889, p. Ml ; amended In 18»7, p 84 ; 1866, p. 225, 
and 1881, P.4M. 



7. The materials must not only have 
been used in the construction of the build- 
ing, but they must have been by the ex- 
press terms of the contract furnished for 
the particular building on which the lien 
is claimed, and these facts must be alleged 
and proven. Boitomly v. Grace Church, 

2 Cal. 91 ; Houghton v. Blake, 5 Cal. 240. 

8. One who advances money as a loan, 
although it is expressly for the payment of 
materials and labor devoted to the erection 
of a building, can have no claim to the 
benefit of the lien law, but must rest upon 
the equity of his case. Godeffroy v. Caldr 
weU, 2 Cal. 491. 

9. The statute of April 12th, 1850, has 
placed liens for materials and liens for 
labor on the same footing, and the pro- 
ceeds of sale must be distributed in con- 
formity to the same. Moadey v. Shepard, 

3 Cal. 64. 

10. The statute of April 12th, 1850, 
limits the structures on which the lien can 
exist to buildings and wharves. No lien 
can therefore exist on a bridge. Burt v. 
Washington, 3 Cal. 246. 

11. Where a lien attaches upon a lease- 
hold interest^ it so attaches subject to all 
the conditions- of the lease, and he who 
holds it can enforce it, notwithstanding a 
subsequent failure of the lessee to pay 
rent and a surrender of the lease to the 
lessor. GaskiU v. Trainer, 3 Cal. 339 ; 
Gaskill V. Moore, 4 Cal. 235. 

12. It is necessary to record a mortgage 
to give notice only to " subsequent pur- 
chasers or mortgagors without notice," no 
mention is made of liens ; hence it follows 
that a mechanic's lien will not precede an 
unrecorded mortgage of prior date.* Bose 
V. Munie, 4 Cal. 173. 

13. Unless the answer of the garnishee 
discloses liens having a privity of claim 
upon the funds in his hands, judgment 
must be entered for the amount he admits 
due. Cahoon v. Levy, 4 Cal. 244. 

14. A county court has no jurisdiction 
to enforce a mechanic's lien where the 
amount in controversy exceeds two hun- 
dred dollars. Brock v. Bruce, 5 Cal. 279. 

15. T. & Co. were in the possession of 
certain property under a verbal agreement 
of sale from G., and employed W. to erect 
a building upon it Before the completion 



*The Uen aw, as snbseqaently enacted, abrontas tbia 
decision and gives liens precedence over anrecoraedmstra 
ments 
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of the building, G. signed a deed to the 
land, and at the same time T. & Co. ex- 
ecuted a mortgage for the purchase money: 
held, that the conveyance and mortgage 
were but one act, and that no prior lien on 
the general property of T. & Co. could 
have priority over the plaintiff's mortgage. 
Gut/ V. Carriere, 5 Cal. 512. 

16. The statute concerning mechanics' 
liens was designated for two classes of la- 
borers and contractors : first, contractors 
or material men, who contract directly 
with the owner of the building himself; 
and second, laborers, subcontractors, etc., 
who have no privity of contract with the 
owner. Cahoon v. Levy, 6 Cal. 296. 

17. Contractors have an actual lien 
from the commencement of the work until 
sixty days afler its completion ; the sub- 
contractors or laborers have their remedy 
by giving notice to the owner, and their 
lien attaches by the service of such notice. 
lb. 

18. A garnishment served on the owner, 
in a suit against the head contractor after 
the commencement of the building, and 
before notice served, must prevail over the 
lien of a sub-contractor or laborer. Ih, 297. 

19. The remedy given,* the subcon- 
tractor is simply in its nature an attach- 
ment without suit, but by notice, and hav- 
ing to give notice, he must yield to the 
claim of the attaching creditor. Ih. 

20. Mortgages and liens of record form 
no exception to the rule prescribed by sec- 
tion 136 of the ^'act to regulate the es- 
tates of deceased persons," and the claims 
secured by them must have been present- 
ed to the executor or administrator and 
rejected by him before an action can be 
maintained. JSUtssen v. HctUeck, 6 Cal. 
893; Falkner v. Folsoniy 6 Cal. 412; 
HenUch v. Porter, 10 CaL 558. 

21. A mortgagee in possession has a 
legal title against the whole world, subject 
to the rights of the mortgagor ; therefore, 
where he mortgaged the property and sub- 
sequently erected a building on it, for the 
cost of which a mechanic's lien was filed, 
the holder of the lien cannot object to the 
legality of the mortgage in the face of 
which he contracted. Ferguson v. Miller, 
6 Cal. 404. 

22. An endorser of a note given in 
payment of a contract for building is in- 
competent as a witness to establish a me- 
chanic's lien in favor of the holder of the 



note upon the property oi the maker, be- 
ing directly interested to have the lien 
established. Soule y. Dawes, 6 Cal. 475. 

23. The lien of a subcontractor filed 
and notice given to the owner of a build- 
ing within thirty days after the completion 
of the work, under the act of 1855, at- 
taches from the time the work was com- 
menced, and takes precedence over a gar- 
nishment served on the owner against the 
head contractor after the work was com- 
menced and before the filing and serving 
notice of lien. 2\Utle v. Montford, 7 Cal. 
860. 

24. The lien of the mechanic, artisan 
and material man is favored in law, be- 
cause those parties have in part created 
the very property on which the lien at- 
taches, lb, 

25. A mechanic's lien is in the nature 
of a mortgage ; is a charge upon the land, 
and can only be assigned in writing. ^»V- 
ter V. Stevenson, 7 CaL 889. 

26. Where the owner of a lot contract- 
ed for the erection of a house thereon, and 
agreed to pay certain sums of money as 
the work progressed, and on its completion 
to convey a certain other lot, for which 
purpose R. releases a mortgage on the lot, 
and during the work the owner of the lot 
on which the building was being erected 
mortgaged it to B., and subsequently, on 
its completion, by agreement with the 
builders, gave his note for $10,000, in- 
stead of the lot he was to convey, and the 
builders filed a notice of lien and assigned 
note and lien to plaintiff: held, that as 
much of the claim as represented the value 
of the lot which was to have 'been con- 
veyed must be postponed to the mortgage. 
Saule V. Dawes, 7 Cal. 576. 

27. The lien of the contractor, if filed 
in time, takes effect, by relation, ftx>m the 
date of the commencement of the work, 
and all persons who deal with the prop- 
erty during the work are charged with no- 
tice of the claim of the contractor. But 
if a party is informed of the nature of the 
contract between the owner and builder, 
and takes a conveyance of the property 
subject to it, no subsequent change of the 
terms of the contract can create an incum- 
brance which will have priority of his con- 
veyance. Soule V. Dawes, 7 Cal. 576; 
CroweU v. Gihnore, 18 CaL 56. 

28. The following notice of mechanic's 
lien does not contain such a description of 
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the premises as the statute contemplates : 
**A dwelling house lately erected by me 
for J. W. Conner, situated on Bryant 
street, between Second and Third streets, 
in the city of San Francisco on lot No. 
— /* Montrose v. Conner, 8 Cal. 347. 

29. The evident intention of the me- 
chanic's lien itct was to give mechanics 
and artisans a lien on all work done by 
them, upon any description of property, 
and to ^ve the mechanic a lien upon what- 
ever interest the person who caused the 
superstructure had. McGreary v. Os- 
home, 9 Cal. 122. 

30. Where a civil engineer's lien for 
work done for the defendants in the con- 
struction of a canal or ditch was filed in 
the recorder's office of the county where 
the ditch is located on the sixth day of 
May, 1656, and suit was not commenced 
to enforce the lien until the twenty-sixth 
day of January, 1857 : held, that the time 
fixed by statute for the enforcement of the 
lien had expired before the commence- 
ment of the suit Green v. Jackson Wa- 
ter Co., 10 Cal 375. 

31. A decree for the sale of premises 
in a suit to enforce a mechanic's lien has 
the same and no greater effect upon the 
rights of purchasers and incumbrances 
prior to the commencement of the suit 
that a similar decree would have upon the 
foreclosure of a mortgage. Whitney v. 
HigginSy 10 CaL 551. 

32. The liens which, by the act of April 
19th, 1856, entitled '' an act for securing 
Hens to mechanics and others," are required 
to be exhibited and proved upon publica- 
tion of notice in some newspaper of the 
county, or be deemed waived, are liens 
arising under that act, and do not apply to 
other liens. lb, 

33. All persons interested in the prem- 
ises prior to the suit brought to foreclose 
a mortgage, or to enforce a mechanic's 
lien, whe^er purchasers, heirs, devisees, re- 
mainder men, reversioners or incumbranc- 
ers, must be made parties, otherwise their 
rights will not be affected. Persons who 
acquire interest by conveyance or incum- 
brance afler suit brought, need not be 
made parties. lb. 552. 

34. Where a mechanic's lien attached 
on certain premises January 18th, 1856, 
and a mortgage was placed on the same 
premises February 21st, 185Q, and a suit 
was brought subsequent to the execution 



and record of the mortgage, to enforce the 
mechanic's lien, in which suit the mort- 
gagees were not made parties, and under 
the decree rendered in such suit a sale 
was made, and afler the expiration of six 
months, no redemption being had, a deed 
was executed to the assignee of the sher- 
iff's certificate : held, that the right of the 
mortgagees to redeem the premises by 
paying off the incumbrances of the me- 
chanic's lien was not affected by the de- 
cree and the proceedings thereunder, and 
that the purchaser of the premises upon a 
decree of foreclosure of the mortgage, 
having received his deed upon such pur- 
chase, was entitled to the same right to 
redeem. Ih, 553. 

35. In a mechanic's lien, it is not nec- 
essary to give the items of the work and 
materials in the statement of the lien filed, 
where the contract for the construction of 
the building is in a sum in gross. Heston 
V. Martin, 11 Cal. 42. 

36. Neither the mechanic's lien law of 
1855 or 1856 give a lien upon canals or 
ditches. The language of the statute is 
*^ building, wharf, or other superstructure." 
A ditch is not a building or a whari*, and 
in no sense can it be designated a super- 
structure. EUison y. Jackson Water Co., 

12 Cal. 554. 

37. Undar the mechanic's lien act of 
1856, the owner of a building may con- 
tract to pay for it as soon as completed, 
and he is not liable to material men until 
notice served on him, and then only to the 
extent of the sum due the contractor at 
the date of the notice. Kfwwles v. Joost, 

13 CaL 621. 

38. Under the mechanic's lien act, it is 
not necessary that the account to be filed 
in the recorder's office should remain in 
the office after it is recorded. Mars v. 
McKay, 14 CaL 128. 

39. A suit to enforce a particular lien, 
under the act, is a proceeding to enforce 
all the liens against the property, and an 
intervention in a suit already pending, if 
filed within the six months, is as much a 
compliance with the act as an original suit. 
Ih. 129. 

40. In a suit to enforce a mechanic's 
lien on a ditch, a mortgagor of the ditch 
subsequent to the lien has no absolute 
right of intervention, and where the suit 
hais been pending some time, and the ap- 
plication to intervene was made just as 
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plaintiff was taking judgment, the applica- 
tion was properly refused. Hocker v. 
KeUeyj 14 Cal. 165. 

41. For extra work on a building bj 
the contractor, in pursuance of the general 
provision in the contract for extra work, 
at the will of the owner, there may be a 
lien on the property, as against a mort- 
gagee, given by the owner before the ex- 
tra work was commenced ; provided, the 
work was done with the knowledge of the 
mortgagee, and without objection from 
him. Sovle v. Dawes^ 14 Ccd. 250. 

42. R. & Co., defendants, had two me- 
chanic's liens upon certain property, one 
filed October 30th, 1854, the other filed 
December 8th, 1854, against defendant, V. 
In 1855, R. & Co. signed an entry on the 
record of liens, stating that the liens did 
not fall due until January 15th, 1856. 
This was done on the supposition that the 
act of 1855 permitted such extension of 
credit with safety. Discovering that such 
act in this respect did not apply to existing 
liens, R. & Co., November 16th, 1855, 
brought suit on the liens, obtained judg- 
ment, sold the property, bought it in and 
received a sheriff's deed. Plaintiff, as 
mortgagee of the property subsequent to 
the liens, obtained judgment, sold the prop- 
erty, bought it in, received a sheriff's 
deed, and now files his bill to set aside 
R. & Co.'s judgment and sale on the 
ground of fraud : held, that R. & Co. and 
Y. had a right to rescind the arrangement 
made to extend the lien, such extension 
having been made under misapprehension, 
the debt being legal and just, and plaintiff 
having acquired no rights which it would 
be inequitable to disturb; that such re- 
scission is no evidence of fraud. Gamble 
V. VoU, 15 CaL 509. 

43. The fact that judgment on the liens 
in this case included a charge of interest 
at two per cent, given on a prior exten- 
sion of the lien, which interest is over and 
above the original contract price for the 
articles for which the lien was claimed, is 
not of itself conclusive proof of fraud in 
the judgment, but such interest cannot be 
charged on the premises as against plaint- 
iff. A 510. 

44. As subsequent mortgagee, plaintiff 
would have a right, in a proper case, to 
redeem the premises from the sale under 
the judgment of the liens, by paying the 
money justly due, interest, costs, etc. — ^he 



not having been party to the suit by the 
lienholder. lb. 

45. Plaintiffs here cannot object that 
the premises are not so described in the 
liens as to pass title under such sale. If 
&om insufficient description R. & Co. got- 
no title, plaintiffs have their remedy in 
ejectment Tb. 

46. In this case, the only ground for 
the interposition of equity being fraud, 
and this being ignored by the findings, the 
bill is dismissed ; but the decree will be 
confined to the disposition of the fraud 
alone, leaving plaint^ at liberty to pursue 
his remedy in ejectment, if he have any, 
without prejudice from the decree. /&. 

47. Under the mechanic's lien act of 
1858, material men, subcontractors, etc., 
have a lien upon the property described in 
the act to the extent — ^if so much be nec- 
essary— of the contract price of the prin- 
cipal contractor ; but they must give no- 
tice of their claims to the owner, or the 
mere existence of such claims will not 
prevent the owner from paying the con- 
tractor, and thereby discharging himself 
from the debt By giving such notice, 
the owner becomes liable to pay the sub- 
contractors, material men, etc, as on gar- 
nishment or assignment ; but if the owner 
pay according to his contract, in ignorance 
of such claims, the payment is good. 
McAlptn V. Duncauy 16 Cal. 127. 

48. The notice of mechanic's lien, filed 
in the recorder's office, need not set out 
the items of the account ; a general state- 
ment of the demand, showing its nature 
and character, and the amount due or ow- 
ing thereon, is sufficient 3rennan v. 
Swaset/, 16 CaL 142. 

49. A party having secured a mechan- 
ic's lien under the statute, does not forfeit 
or waive it by causing an attachment to 
be issued and levied upon property of the 
debtor to secure the same demand. The 
two remedies are cumulative, and both 
may be pursued at the same time. lb, 

50. If the party attempts to pursue 
them in separate actions, he might be put 
to his election ; but it is no defense to an 
action to enforce the mechanic's lien, that 
in a previous suit for the same debt an at- 
tachment was issued and levied upon the 
property of the debtor, particularly when 
such suit has been dismissed, and nothing 
was realized by the attachment lb. 
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MERGER. 

1. The surrender of a leasehold estate 
operates as a merger in the fee, but this 
cannot be suffered to defeat the right of a 
third party, whose rights intervened before 
the merger took effect. Groskill v. Trainer, 
3 Cal. 340. 

2. The reconveyance of the leasehold 
estate, by mesne conveyances of such a 
description as amount to assignments of 
the lease, passes the entire estate of the 
lessee, which thereby becomes merged in 
the fee and extinguished. Smiley v. Van 
Winkle, 6 Cal. 606. 

3. A judgment against (me or more 
joint guarantors of a note bars the action 
against the others ; when the contract is 
joint and not joint and several, the entire 
cause of action is merged in the judgment 
Awfy V. Reynolds, 13 CaL 33. 

4. The common law method, in such 
cases, of an inquisition of damages by a 
sheriff's jury on the writ of restitution, 
would be impracticable in estimating the 
rents and profits of a water ditch — involv- 
ing, as the inquiry would, the receipts from 
sales of water every day for a long period, 
as ako payments, expenses, etc This is 
in its nature an equity proceeding — at 
least, to be disposed of according to equity 
practice. Raun v. Reynolds, 15 Cal. 471. 

5. The party so in possession, under 
sheriff's sale, is in no better position than 
if he entered direcUy under the mortgage, 
to enforce which the sale was made ; and 
having received the proceeds of the prop- 
erty by way of sales of water, and appro- 
priated the same to his own use, he cannot 
hold the property bound by the mortgage, 
and at the same time refuse to give the 
mortgagor the benefits of the amount so 
received. In equity he is not a purchaser, 
but a mortgagor ; and although the sale 
was not set aside until after the receipt of 
the rents and profits, still when it was set 
aside, the order took effect upon the rela- 
tions of the parties as they existed before 
the sale, the mortgagors and the mortgagee 
have the same right they had before. lb. 

6. The foreclosure in this case did not 
merge the mortgage — at least, for all the 
purposes of this question as to accounting 
for the rents and profits. H. or his 
assignee was as much mortgagee after the 
decree as before. The reversal of the 

47 



decree would not affect the mortgage, and 
if H. had entered into possession after the 
decree, but before any sale, he would have 
been bound to account for what he had re- 
ceived as mortgagee. Possibly the lien of 
the mortgage might have been destroyed 
by the juc^ment, but the mortgage was 
not destroyed, nor the relations of the 
parties as mortgagor and mortgagee. lb, 
7. In suit to recover money due on a 
promissory note, and to establish a lien for 
the amount upon certain real estate pur- 
chased with money advanced by plaintiff 
to defendant, and for which advance the 
note was given, the clerk entered judg- 
ment by default for the amount of the 
note. Plaintiff, having exhausted his 
remedies on this judgment, by execution 
and proceedings supplementary thereto, 
obtained from the court a decree for the 
equitable relief sought in the complaint, to 
wit : for a lien upon, and sale of the real 
estate: held, that this decree was coram 
non judice, and void — assuming the judg- 
ment by the defendant to be valid. Such 
judgment, if valid, terminated the contro- 
versy, and whatever related to the merits 
of the case was merged in the judgment 
Kittridge v. Stevens, 16 Cal. 382. 



METES AND BOUNDS. 

1. Where the boundaries of a lot of 
land granted by an alcalde were uncertain, 
the jury should determine the true location 
of the lot in question. Reynolds v. West, 

1 Cal. 328. 

2. A description of premises in a lease, 
though imperfect, is sufficiently certain, if 
the boundaries of the premises can be 
ascertained with a reasonable degree of 
certainty, and they have taken possession 
of and occupied under the lease. Pierce 
V. Minium, 1 Cal. 472. 

3. The description in a mechanic's lien 
as situated on Battery, between Pacific 
and Jackson streets, in San Francisco, is 
sufficiently certain. HotaUng v. Oronise, 

2 Cal. 63. 

4. Hearsay evidence, even with regard 
to boundaries of parishes or towns, is only 
received where such boundary is of remote 
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antiquity, and query if ever it should be 
received to affect a private right. Van- 
dersUce v. Hanks, 3 Cal. 45. 

5. The boundaries of the water lot 
property of San Francisco are particularly 
set forth in the act of March 26thy 1851, 
and the question of what was the water 
line of the city at the date of the act, is 
one of fact. Cook v. Bonnet, 4 Cal. 898. 

6. To describe land by a certain name 
is as good a description as by metes and 
bounds, if it can be rendered sufficiently 
certain by the evidence. Castro v. GftU, 
5 Cal. 42. 

7. Where a tract of land sold for a gross 
sum is described by specific boundaries, 
and as containing so many acres, more or 
less, the vendor cannot recover for the 
overplus, if on a survey it be ascertained 
that more land is contained in the tract 
than the precise amount named in the 
deed. Ohipman v. Briggs, 5 Cal. 77. 

8. Where the defendant claimed title to 
the prerabes as part of a preemption 
claim located by him, he must prove an 
enclosure of, or marked and visible bound- 
aries, embracing the lot in dispute. Larue 
V. Gaskinsj 5 Cal. 166. 

9. Where the line of a creek was the 
boundary between a city and the remain- 
der of a county, both the city and county 
have the right to build a bridge over the 
creek« Gilman v. Contra Costa County, 
5 Cal. 428. 

10. In an action of foreclosure, where 
the complaint has a copy of the mortgage 
annexed, to which it refers : held, that a 
correct description of the land in the mort- 
gage is sufficient for the purpose of the suit 
Emeric v. Tarns, 6 Cal. 156. 

11. The statute requires that an assess- 
ment shall contain a list of the real estate, 
"giving the quantity of acres in each 
tract, as near as may be possible, except 
in case of city and town lots, which may 
be described by reference to numbers and 
streets." To require a particular descrip- 
tion of mineral lands, would be imposing 
an unnecessary burden on the officer. Pd- 
mer v. BoUng, 8 Cal. 388. 

12. A patent for swamp and overflowed 
lands is a matter of evidence and descrip- 
tion by metes and bounds, and its office is 
to make the description of the land def- 
inite and conclusive as between the United 
States and the State. Owens v. Jackson, 
9 ^al. 324. 



13. Where two several mining compa- 
nies agree upon a boundary line between 
the claims of two companies, and subse- 
quently other parties purchase the several 
interest of the two companies with a 
knowledge of the boundary line so fixed, 
both parties are concluded by it and are 
estopped from denying the line. Me Gee 
V. J^one, 9 Cal. 606. 

14. The lines of a quarter section of 
government land, which are distinctly mark- 
ed by natural boundaries and by stakes 
placed at convenient distances so that the 
lines can be readily traced, are sufficient 
to authorize the occupant to maintain an 
action for trespass thereon, under the pro- 
visions of the act of April 11, 1850. Ta^ 
lor V. Woodward, 10 Cal. 91. 

15. Where there is a conflict between 
the boundaries of a grant of land as 
designated in the grant by parallels of lati- 
tude, and as designated by a map referred 
to in the grant, parol evidence is admissi- 
ble in explanation of the boundaries, and 
to ^^ the location of the land granted. 
Ferris v. Coover, 10 Cal. 624. 

16. If, taking the grant and map to- 
gether, any portion of the description must 
be rejected, reference will be had to the 
circumstances under which the grant was 
made and the intentions of the parties, and 
parol evidence is inadmissible in such case 
for that purpose. That portion will be 
rejected, and that construction adopted 
which will give effect to the intentions of 
the parties. lb. 628. 

17. The rules adopted in the construc- 
tion of boundaries are those which will 
best enable the court to ascertain the in- 
tention of the parties. Preference is given 
to monuments, because they are least liable 
to mistake ; and the degree of importance 
given to natural or artificial monuments, 
courses and distances is just in proportion 
to the liability of parties to err in reference 
to them. But they do not occupy an in- 
flexible position in regard to each other. 
It may sometimes happen in case of a dear 
mistake that an inferior means of location 
will control a higher. lb, 

18. When the quantity is mentioned in 
addition to a description of the boundaries 
or other certain designations of the land, 
without an express covenant that it con- 
tains that quantity, the whole is considered 
as a mere description. The quantity being 
the least certain part of the description, 
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must yield to the boundaries or number if 
Ihej do not agree. Stanley v. Green, 12 
GkL164. 

19. Tke cpurts can ascertain and fix the 
position of bowidaries which are designat- 
ed» but cannot give boundaries to a spe- 
cific quAUtity which has none, and lies in a 
larger tract. To give preciiuon and loca- 
tion to such specific quaati^> a survey 
must be made by the proper department 
of government, in whaeh the subject is 
vested by the legislation of Congress. 

Waterman v. Smith, 13 Cal. 408 ; Moore v. 
WiMnson, 13 Cal. 486. 

20. Lands outside of a city or incorpo- 
rated town must be described in an assess- 
ment by metes and bounds — the number 
of acres, as nearly as possible, and the lo- 
cality and township must be given. Lack- 
man V. Clark, 14 Cal. 133. 

21. The Pulgas grant, in San Mateo 
county, is a grant by boundaries and not 
by quantity, being ^' tract knovm under the 
name of Las Pulgas, the boundaries of 
which are, on the south the creek of San 
Francisquito, on the north that of San 
Mateo, on the east the estuaries, and on the 
west the cafiada de Raimundo " and ^ the 
tract of which mention is made is of four 
leagues of latitude and one of longitude." 
McGtiTvey v. Little, 15 Cal. 31. 

22. The deposition of a surveyor who 
ran the boundary lines of a grant, taken 
in one action, is admissible in another ac- 
tion between difierent parties, as hearsay ev- 
idence upon the location of such lines, after 
his death. Morton v. Folger, 15 Cal. 278. 

23. The declaration&— on a question of 
boundary — of a deceased person, who was 
in a situation to be acquainted with the 
matter, and who was at the time free from 
any interest therein, are admissible, wheth- 
er the boundary be one of a general or 
public interest, or be one between the es- 
tates of private proprietors, and their ad- 
missibility cannot be affected by the fact 
that they are reduced to writing and were 
made under oath in a judicial proceeding. 
Ih. 280. 

24. In England, such evidence is con- 
fined to showing bonndaries of parishes, 
manors, and the like, which are of public 
interest, and is not allowed to establish the 
boundary of a private estate, unless the 
matter be identical with that of a public 
or 9iMm public nature. 75. •281. 

2$. Hence Uie deposition of Yioget, as 



to the position of the southern boundary 
of the Sutter grant, offered in connection 
with the map drawn by him, is admissible 
as hearsay evidence, though taken in an- 
other action between different parties. Ih, 
282. 

26. Such evidence is admissible as hear- 
say evidence from the necessity of the 
case, which, in this instance, presents itself 
with peculiar force. The survey by Vio- 
get was made in 1841, when the valley of 
the Sacramento was occupied almost ex- 
clusively by roving tribes of Indians, and 
no interest was felt in preserving, on the 
surface of the ground, the evidence of its 
lines. At that time there were no white 
men, nor were there for years afterwards, 
to question Sutter's claim, or to dispute as 
to its boundaries. Whatever landmarits 
were originally made must have soon dis- 
appeared. Two cities, Sacramento and 
Marysville« one of them the second in pop- 
ulation in the State, are built upon the land 
supposed to be within the grant to Sutter ; 
and residents of these cities, and occupiers 
of land lying between them — numbered 
by thousands — have taken conveyances 
from Sutter, and expended their money in 
improvements, relying upon the survey 
and map of Vioget as evidence that their 
property is within the grant. lb, 

27. Besides, the land is divided into a 
large number of farms ; and the doctrine 
is, that where the tract originally surveyed 
was large, and was subsequently divided 
into numerous farms, the boundary of the 
original tract serving as a boundary of the 
several farms, such evidence is admitted 
on principles similar to those which relate 
to the boundaries of a manor or parish. Ih. 

28. In ejectment for land within Sut- 
ter's fort, in the city of Sacramento, if the 
petition of Sutter, soliciting eleven leagues 
in the establishment ^' named New Hel- 
vetia," and the grant in which is conceded 
the land referred to in the petition *' nam- 
ed New Helvetia," be in evidence, together 
with the declarations of Vioget in connec- 
tion with the .accompanying map, fixing 
the southern boundary of the grant some 
miles below the American river, and also, 
together with the proof that the territory 
lying between the American river and 
Sutterville, the western line of Leides- 
dorff^'s grant and the Sacramente river, 
embracing '^ Sutter's Fort," and the in- 
closures and settlements around it, was 
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known and recognized by every one 
throughout the country as New Helvetia ; 
that Sutter had entire and undisputed pos- 
session of the same ; that no one ques- 
tioned his right till 1850 ; and that the 
premises in dispute were within his in- 
closures at the fort ; the evidence would 
be prima fade evidence, if not conclusive 
ptoof, tliat the premises were covered by 
the grant. lb. 283. 

29. Where a Mexican grant refers in 
its description of the premises to the plat 
or map accompanying the expediente, the 
plat or map becomes, for the purpose of 
identifying the land, as much a part of the 
grant itself as if incorporated therein. 
Seaward v. Malatte, 15 Cal. 306. 

30. In an action of forcible entry and 
detainer, the complaint described the 
premises as ^ about ten rods square, situa- 
ted within and comprising the north-west- 
erly comer of that certain piece or p>arcel 
of land, bounded and described as follows, 
to wit:" (the complaint then goes on to 
give the metes and bounds of a tract con- 
taining one hundred and forty-six acres). 
^ The said ten rods square being situated 
from twenty to fifty feet, more or less, 
south-easterly from the house of defendant, 
and near the gate aforesaid, and near the 
junction of the San Bruno turnpike road 
with the road leading from the city of San 
Francisco to Himter's Point. Said gate 
was where this last road passed through. 
The proof, among other things, showed 
this ten rods to be called the north-easterly 
instead of the north-westerly comer of the 
tract. The judgment for plaintiff followed 
the description in the complaint. Defend- 
ant appeals : held, that the variance in 
the description of the premises did not 
prejudice appellant ; that the question was 
one of identity, and the fact that the comer 
of the small tract was called the north- 
easterly instead of the north-wedterly cor- 
ner, was itself insufficient to defeat the 
action, if the other and more definite 
marks of description sufficiently indicated 
and identified the premises. Pcnd v. aS»7- 
ver, 16 Cal. 75. 

31. Where the land granted by an Al- 
calde is shown to be within the limits of 
the four square leagues thus measured, the 
presumption attaches that it was public 
land, grantable as such, and that the Al- 
calde grant passed the title to the grantee. 
This presumption might be repelled by 



proof of an express assignment of the 
lands of the pueblo, which did not include 
the land granted by the Alcalde, or by 
proof that this was land reserved as a 
fort site, etc, or proof of an anterior or 
better title to the land by grant from some 
officer or body aQthorised to make iu 
Payne v. TreadweO, 16 Cal. 227. 

32. A plaintiff suing for a lot in San 
Francisco may rest his case, prima facie, 
upon an alcalde grant in the usual ftHTD, 
and no further proof of title will be re* 
quired than proof that the land granted is 
situated within the tour square leagues^ 
measured fram the center of the presidio 
square in the manner directed by the ordi- 
nance. Ih, 

33. San Francisco having been consti* 
tuted, by a public, political act of the for-^ 
mer government, a pueblo. Courts will take 
judicial notice of its existence, powers and 
rights, and among these last its general 
boundary and jurisdiction. Ih. 

34. To hold the question of boundary 
lines shall be left to be determined in 
every case according to parol proof, would 
be to open the dow to endless and fmit- 
less litigation, and give rise to such uncer- 
tainties as would deny practically the ben- 
efit of any rule to those interested. It 
would be of* little use to any man to have 
an alcalde grant, if there were no means 
left of locating the premises, or if this 
question were to be perpetually subject to 
opposing parol contestation. Ih 228. 

35. Mart<m v. Folger, 15 Cal. 275, 
holding the declarations, on a question of 
boundary, of a deceased person who was 
in a situation to be acquainted with the 
matter, and who was, at the time, free from 
any interest therein, to be admissible, 
whether the boundary were one of general 
or public interest, or were one between 
the estates of private proprietors, affirmed. 
CamwaU v. Ouher^ 16 Cal. 428. 

36. Circumstances under which the dep- 
ositions of Vioget, now deceased, as to the 
boundary lines of the Sutter grant are ad- 
missible, stated. Ih, 429. 

37. A complaint in ejectment, describ- 
ing the premises as ^ lot No. 1, in block 
No. 23, as per plot of the townn of Red 
Bluff, as laid out by the Red Bluff land 
corporation in 1853, being on the comer 
of Main and Sycamore streets, twenty-five 
feet on Main by one hundred and fifteen 
feet on Sycamore, and running back to the 
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allej,** and specifying the county in which 
tiiey are situated, by the terms ** county 
of Tehama," in the title of the suit, suffi- 
ciently describes the premises. The de- 
scription by metes and bounds is required 
only so far as they may be necessary to 
identify with certainty the property. Doll 
V. Feller, 16 Cal. 433. 

88. Where land is described in a lease 
«B ^ land lying along the American fork, 
bounded by said fork, and running down 
to land owned by Mark Stewart; thence 
easterly and north-easterly along a slough 
to tSie north of A street, and following the 
bank of said slough around where the 
high land slopes to said American fork," 
etc, the true construction of this descrip- 
tion fixes the boundary on the slough, and 
the words ^around where the high, land 
slopes,*^ if they have any meaning at all, 
can only be applied to the bank or high 
ground adjoining the slough. De RvUe v. 
Mtddraw, 16 CaL 514. 

39. In ejectment on a patent, defendant 
introduced a witness who stated that he 
knew where the defendant resided; that 
he knew where Dry creek was, and where 
it entered Bear rirer ; that he knew no 
other Dry creek than the one named, and 
did not think there was any other creek 
by that name between the foot-hills and 
Bear river. He was then requested to 
state, if he knew, whether the lands occu- 
pied by the defendant for the last two 
years or more, or any part thereof, lay be- 
low De^ creek and Bear river, the counsel 
declaring the object of the inquiry to be 
to show that the lands were not within the 
calls of the patent or grant. To this in- 
quiry objection was made and sustained, 
on the ground that it did not relate to the 
starting point or monument named in the 
patent ; the court offering at the time to 
allow the witness to be asked whether the 
lands were situated below the oak tree 
marked at the commencement or first mon- 
ument of the patent : held, that the court 
below did not err in ruling out the testi- 
mony, because the question put to the wit- 
ness did not, as it should have done, — ^limit 
the inquiry to that Dry creek at the junc- 
tion of which the marked oak tree stood 
— ^it appearing from a map, incorporated 
into the patent, that there were two streams 
emptying into Bear river, within the calls 
of the patent, each of which was termed 
Dry creek, and that below one of them, 



and above the other, the premises in con- 
troversy were situated ; and it further ap- 
pearing that the description in the patent 
commenced at an oak tree marked with an 
(x) and certain figures and letters, at the 
junction of Dry creek and Bear river, and 
the map designated the position of the tree 
— ^the starting point — at the month of the 
lower Dry creek. Mottr. Smith, 16 Cal. 
558. 

40. From the description in the patent, 
and from the map, the position of this 
starting point was fixed beyond doubt; 
and, as die witness stated he knew only of 
one Dry creek, the inquiry made of him 
and ruled out would only tend to mislead 
and confuse the jury, unless that inquiry 
were limited to the Dry creek at the junc- 
tion of which the marked tree stood ; and 
the ruling of the court did not tend to ex- 
clude legitimate proof that the premises 
lay below the creek which the patent des<^ 
ignated, but to require it to be directed to 
such creek, and not to the other creek of 
the same name. lb. 

41. The fact that a complaint in eject- 
ment, in addition to giving a description 
of the premises by metes and bounds, 
designates them as one-half of a certain 
preemption claim taken up by Morris, from 
whom plaintiflT traced title, in 1850, and 
surveyed by the county surveyor, and re- 
corded in conformity with the statute, does 
not make it essential, to entitle the plaint- 
iffs to a recovery as against the defendant 
in possession, that they should allege in 
their complaint and establish on the trial 
such facts as would bring them within the 
provisions of the preemption laws of the 
United States, or of the possessory act of 
this State. The designation of the prop- 
erty as a part of a preemption claim does 
not preclude the claimants from relying 
upon any other souix^ of title than the 
United States or the State. CaryeU v. 
Gain, 1 6 Cal. 572. 

See Description. 
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MILL. 

1. Where the plaintiffd and defendants 
entered into a partnership) by the terms of 
which the plaintiffs were to aidvanee a sum 
of money and material for a saw mill, 
which they did, and the defendants re- 
moved the materials furnished by plfunt- 
iffs, and appropriated the same, including 
the money, to their own use : held, that 
the plaintiffs had a right to sue therefor at 
law, and for damages caused by defend- 
ants' violation of the partnership contract. 
Orosby v. McDermitt, 7 CaL 148. 

2. The engine and boilers, etc, used in 
a flour mill, being permanently fastened to 
the mill, which had its foundation in the 
ground : held, to be fixtures covered by a 
mortgage upon the premises, though put 
up after the execution of the mortgage, 
and held to pass to the purchaser of &e 
mortgaged premises under a decree of fore- 
closure. Sands v. Pfeiffer, 10 CaL 265. 

3. A prior appropriator of the water of 
a stream for mill purposes is entitled to it 
to the extent appropriated, and for those 
purposes, to the exclusion of any subse- 
quent appropriation of it for the same or 
any other purpose. Orimdn v. Dixon^ 13 
Cal. 38. 

4. No distinction can be drawn between 
a mill owner and a miner as to their rights 
in appropriating water. Ortman v. Dixm, 
13 Cal. 39; McDonald v. Bear Etver 
and Auburn W. ^ M. Co^ 13 Cal. 236. 

5. Where a party takes up a mill seat 
on public agricultural land, erects a saw 
mill, dwelling, etc, and appropriates the 
water of the stream for the use of the mill, 
he may use the water for a grist mill erect- 
ed at the same place years afterwards. 
Ih. 237. 

6. A steam engine and boiler fastened 
to a frame of timber, bedded in the ground 
of a quartz ledge sufficient to make it 
level, with a roof or shed to protect the 
machinery, and used, for the purpose of 
working the ledge, are so annexed to the 
freehold as to become a fixture. Merritt 
V. Judd, 14 Cal. 69. 

7. Such machinery, when applied to 
quartz leads, is a trade fixture, removable 
by the tenant, if otherwise removable ; but 
this removal can only be during the ten- 
ancy and during such further period of 
possession by the tenant as he holds the 



premises under a right still to consider 
himself a tenant, and not during the time 
he may actually hold possession afler his 
lease has expired. Ih. 

8. A renewal of a lease terminates the 
tenant's right to remove fixtures ; 86 with 
any other agreement which terminates 
possession under a lease. Ih, 72. 

9. Although a lessor of land cannot in 
a given case claim the fixtures, it is other- 
wise of a mortgagee of the lease. Here 
the question is between the grantor and 
grantee, and the latter holds all fixtures, 
whether for trade or manufacture, agricul- 
ture or habitation. Ih. 73. 

10. A general deed of mortgage or of 
bargain and sale passes the fixtures as part 
of the freehold. Ih. 

11. At common law, a bond for a title 
is in effect a mortgage. The legal title 
remains in the vendor, and an equity vests 
in the vendee to have the title on compli- 
ance with the conditions. The legal title, 
as also the equity, goes to the whole estate 
and includes fixtures. The vendor can 
bring ejectment on breach of condition, or 
foreclose. Ih. 

See Fixtures. 
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I. In general. 

1. Although the jurisdiction of mining 
claims is given to jastioes*s courts, yet if 
the amount in controversy is above two 
hundred dollars, the district court has ju- 
risdiction. No statute can deprive the lat- 
ter court of the jurisdiction confirmed and 
defined by the constitution. Hicks v. BeU^ 
3 Cal. 224. 

2. In a suit brought by one of the part- 
ners in a mining company against the com- 
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panj to recover his share, which had been 
sold for an alleged nonpayment of an as- 
sessment, and also to recover the sum of 
his proportionate share of the gold taken 
out by the said company, the district court 
had jurisdiction. Schupler v. Evans^ 4 
Cal. 212. 

3. In a controversy between two min- 
ing companies it was competent to prove 
the execution of certain receipts for water 
purchased by the plaintiffs, as tending to 
show the existence of the company, and 
that it had actually located and was in op- 
eration at the time the receipts purport to 
be signed. Lone Star Co. v. Wesi Point 
Co., 5 Cal. 447. 

4. Where the complaint in an action to 
recover possession of a mining claim in a 
justice's court, contains an allegation of 
injury done and a prayer for damages, the 
latter should be disregarded or stricken 
out, and the plaintiff be allowed to try his 
right to the claim. Van JStten v. Jihon, 

6 Cal. 19. 

5. Justices of the peace have no juris- 
diction in actions to recover damages in a 
sum over two hundred dollars for injury 
to a mining claim, or for its detention. 

Van Etten v. JiUon^ 6 Cal. 19 ; SmaU v. 

Gwtnn, 6 Cal. 449 ; Freeman v. Powers, 

7 Cal. 105. 

6. Where a mining company, not incor- 
porated, forms a trading copartnership with 
an individual under a firm name, each 
member of the mining company is a mem- 
ber of the firm. Etch v. Ihvts, 6 CaL 
163. 

7. Where one of the mining company 
acted as salesman of the firm, it cannot be 
pretended that he was a dormant partner 
whose acts would not bind the firm. lb. 

8. In an action for a mining claim, when 
the defendants asked for an instruction to 
the jury ^ that if the plaintiff had aban- 
doned the claim and did not intend to re- 
turn and work it before the commence- 
ment of the suit," and the court gave the 
instruction ^' subject to the seventeenth sec- 
tion of the statute of limitations :" held, 
that the qualification to the instruction was 
error. Davis v. Butler, 6 CaL 511. 

9. A bill of sale, not under seal,* is in- 
sufficient to convey a mining claim. Mc- 
Garronv. aConneO, 7 Cal. 153; Oark 
V. MeEhff, 11 Cal. 160. 

*The ttatate of 1860. p. 175, permits bllla of Mlet of min- 
ing oUims without seal to p«« the tiUe. 



10. The removal of gold from a min- 
ing claim is emphatically taking away the 
entire substance of the estate, and comes 
within that class of trespass in which in* 
junctions are now universally granted. 
Merced Mining Co, v. Fremont, 7 Cal. 
327. 

11. Where the owner of a mining 
claim contracts verbally with J. for the 
working thereof, and agrees to pay him a 
certain sum out of the proceeds of the 
mine, and J. goes into possession thereof, 
and while he is working it the owner sells 
it to a third party, who takes notice of J.'s 
contract : held, that his claim is not sub- 
ject or liable to J.'s contract. Jenkins v. 
Redding, 8 CaL 603. 

12. The interest of a miner in his min 
ing claim is property, and not having been 
exempted by law, may be taken on exc«« 
cution. McKeon v. Bishee, 9 Cal. 142. 

13. Where two several mining compa- 
nies agree upon a boundary line between 
the claims of the two companies, and sub^ 
sequently two other parties purchase the 
several interests of the two companies, 
with a knowledge of the boundary line so 
fixed, both parties are concluded by it, 
and are estopped from denying the line. 
McGee v. Stone, 9 Cal. 606. 

14. The law will not presume an aban- 
donment of property in a dam and ditch 
for mining purposes from the lapse of 
time. Partridge v. McKinnty, 10 Cal, 
183. 

1 5. Parties taking possession of a quartz 
lead under an agreement made with an- 
other party, cannot retain possession and 
refuse compliance with their agreement 
made in consideration of such possession 
and right to the lead. Hitchens v. NoU" 
gues, 11 Cal. 36. 

16. Where such parties conveyed to H. 
one-third interest in the lead, by deed 
purporting to convey in the fee simple ab- 
solute, and subsequently acquired another 
title : held, that such subsequent acquisi- 
tion of title inured to H.'s benefit. Ih, 

17. Possession of one partner or tenant 
in common of a mining claim is the pos- 
session of all. Waring v. Cr&w, 11 Cal. 
371. 

18. The purchaser of a mining claim 
can only acquire by such purchase such 
right or title as his vendor had at the time 
of the sale. lb. 

19. The whole course of legislation and 
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judicial decisions in this State since its or- 
ganization has recognized a qualified own- 
ership of the mines in private individuals. 
t^cUe of Calif omia v. Moore, 12 Cal. 70. 

20. In an action of trespass for enter- 
ing upon the mining ground of plaintiff 
and digging the same up and converting 
the gold-bearing earth, the vendor of the 
plaintiff is a competent witness, although 
a part of the purchase money is still due 
him. Rowe v. Bradley, 12 Cal. 230. 

21. The mere fact that the judgment 
debtor (against whom execution had is- 
sued) was found upon the mining ground 
of plaintiff, did not justify the sheriff who 
had the execution in going on the ground 
and digging up the soil and taking the 
gold it contained. /& 

22. Work done outside of a mining 
elaim with intent to work the claim, to be 
considered by intendment as work done on 
the claim, must have direct relation and 
be in reasonable proximity to it. Mc Gar- 
riiy v. ByingUm, 12 Cal. 432. 

23. A bill of sale of a mining claim is 
sufficiently proven when the handwriting 
of the subscribing witness, who is absent 
from the State, and the execution by the 
vendor are proven. Jackson v. Fea(her 
River Water Co., 14 Cal. 22. 

24. A steam engine and boiler fastened 
to a frame of timber, bedded in the ground 
of a quartz ledge sufficient to make it level, 
with a roof or shed to protect the ma- 
chinery, and used for the purpose of work- 
ing the ledge, are so annexed to the freet 
hold as to become a fixture. Merritt v. 
Judd, 14 Cal. 54. 

25. Ejectment for mining ground, the 
parties being owners of claims on oppo- 
site sides of the same hill. Plaintiffs were 
an ordinary joint stock company, or com- 
mon partnership, and claimed by purchase 
and transfer from the original members of 
the company. The practice of the com- 
pany was to issue to members certificates 
of stock, and those certificates constituted 
the only evidence of membership recog- 
nized by the company, transfers being 
made by an assignment of the certificates, 
and a notice thereof in the books of the 
company. On the trial, these certificates 
with the assignments were read in evi- 
dence by plaintiffs to show their interest 
in the ground and their right to maintain 
the action, defendants objecting to them 
on the .ground of irrelevancy, and that 



their execution was not proved: held, 
that the certificates, etc, were relevant to 
show possession in plaintiffs, but that their 
execution should have been proven. 
Pennsylvania Mining Oo. v. Owens, 1^ 
Cal. 136. 

26. In this case the court instructed the 
jury : 1st, that if they found plaintiffs lo- 
cated their claims as now claimed before 
the location of defendants' claim, then 
they should find for plaintiffs ; and 2ndy 
if they found that defendants never locat- 
ed any claim adjoining plaintiffs' claim, 
then they should find for plaintiffs : held, 
that the instructions are wrong, as violat- 
ing the principle that plaintiff must recov- 
er on the strength of his own title ; that 
defendants, having been in actual posses- 
sion for a long time, were not required to 
show anything beyond it until a prior and 
paramount right was shown in plaintifi^ ; 
that it was not essential to defendants' 
possession to show that they had ever form- 
ally located their claim in accordance with 
any mining regulations, or that they had 
or claimed any other mining ground. /&. 

27. A party who permits himself to 
stand on the books of a water company, 
incorporated under the statutes of this 
State, as a stockholder, and holds the of- 
fice of secretary — ^to which no person but 
a stockholder is eligible — ^is not a compe- 
tent witness for the company in an action 
against it for overflowing plaintiffs' mining 
claim. He is liable for the debts of thei 
company, and therefore interested. Wolf 
V. &, Louis Independent Water Co., 15 
Cal. 320. 

28. Defendant killed deceased while in 
the act of injuring a mining claim. On 
the trial defendant offered to show that he 
was the owner, and in the lawful posses- 
sion of said claim at the time of the kill- 
ing. The court refused testimony to this 
point : held, that defendant had a right to 
prove his ownership of the claim for the 
purpose of showing his mental condition, 
the motives which prompted his* action, 
and determining the character of the of- 
fense ; that the ownership was part of the 
res gestie, and should have been admitted, 
subject to instructions of the court as to 
its legal effect, though when admitted it 
may not have amounted to a justification. 
People V. CosteUo, 15 Cal. 353. 
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n. MnTERAL Lands. 

29. The mines of gold and silver in the 
public lands are as much the property of 
the State, by virtue of her sovereignty, as 
are similar mines in the hands of private 
proprietors. Hicks v. BeS, 3 Cal. 227. 

80. The State, therefore, has the sole 
right to authorize the mines to be worked, 
to pass laws for their regulation, to license 
miners, and affix such terms and condi- 
tions as she may deem proper to the free- 
dom of their use. Ih, 

81. The act of April, 1852, gives per- 
mission to all persons to work the mines 
upon public kmd, notwithstanding they 
may be in the possession and enjoyment 
of another for agricultural purposes. 
StoakeM V. Barrett, 6 Cal. 39. 

32. The mines of gold and silver in 
this State are the property of the State, 
and the policy of her administration per- 
mits all persons to work for these metals. 
lb. 

33. The government of the United 
States will issue no patent to a preemp- 
tion daimant upon mineral land who 
claims the same for agricultural purposes. 
McClintock V. Bryden, 5 CaL 99. 

34. The government of this State be- 
ing a government of the people, has, as 
fitf as its action has been determined, mod- 
ified the claim to the precious metals by 
the sovereign, and permitted its citizens 
and others to use the public lands for the 
purpose of extracting the most valuable 
metals from their soiL lb. 

35. A person who has settled for agri- 
caltural purposes upon any of the mining 
lands of this State has settled upon lands 
subject to the rights of miners, who may 
proceed in good faith to extract any valu- 
able metal there may be found in the lands 
so occupied by the settler, to the least in- 
jury of the occupying claimant. lb. 102. 

36. Miners have a right to dig for gold 
on the public lands, .^in v. PhtlUps, 5 
CaL 143. 

37. The miner who selects a piece of 
ground to work must take it as he finds 
it, subject to prior rights, which have an 
equal equity on account of an equal recog- 
nition irom the sovereign power. lb. 
147. 

38. In permitting miners to go upon 
public lands occupied by others, it has le- 



galized what would otherwise have been a 
trespass, and the act cannot be extended 
by implication to a class of cases not spe-* 
cially provided for. Fitzgerald v. Urton^ 
5 Cal. 309; Burdgey. Underwood, 6 Cal. 
46; Weimer v. Zowerg, 11 Cal 112. 

39. Persons settled in good faith upon 
lots in the mining towns, and carrying on 
business, should be reasonably protected, 
and not left to a fear of invasion on the 
specious pretext of mining. Fitzgerald yj 
Drtan, 5 Cal. 310. 

40. Settlers may occupy public lands 
and enclose the same for their immediate 
benefit, except in the mining regions, else 
the entire gold region might have been 
enclosed in large tracts under the pretense 
of agriculture and grazing. Tartar v. 
Spring Creek W. and M. Co., 5 Cal. 398. 

41. The right to mine for the precious 
metals can only be exercised upon public 
lands, and although it carries with it the 
incidents of the right, such as the use of 
wood and water, those incidents also must 
be of the public domain, lb, 399. 

42. The fact that the parties in posses* 
sion of a gold mine are foreigners, and 
have not obtained a license, affords no 
apology for trespassers. The State alone 
can enforce the law prohibiting foreigners 
from working in the mines without a li- 
cense. Mitchell V. Hagood, 6 Cal. 148. 

43. The government of the United 
States, in the face of the notorious occu- 
p>ation of the public lands in this State by 
her citizens — that upon those lands they 
have mined for gold, constructed canals, 
built saw mills, cultivated farms and prac<» 
ticed every mode of industry, has asserted 
no right of ownership to any of the min- 
eral lands in the State. Conger v. Weav^ 
«r, 6 Cal. 556. 

44. The right, like digging gold, is a 
franchise, and the attending circumstanc- 
es raise the presumption of a grant from 
the sovereign of the privilege, and every 
one who wishes to attain it has license 
from the State to do so ; provided, that 
the prior rights of others are not infringed 
upon. lb. 558. 

45. The act of May 3d, 1852, makes 
no reservation of mineral lands, and there 
is no prohibition against locating school 
land warrants on any of the mineral lands 
in the State. Nime v. Johnson^ 7 Cal. 
113. 

46. The current and spirit of the legis* 
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lation of the State and federal government, 
taken in connection with the history and 
known circumstances of the country, the 
conclusion is irresistihle, that the mines 
are occupied and «worked, with the clear 
assent and encouragement of both the fed- 
eral and State governments. Merced 
Mining Co. v. Fremont^ 7 CaL 326. 

47. In an action by a company of min- 
ers to recover possession of a mining 
claim and damages for its detention, a per- 
son who was a member of the company 
at the time of the alleged detention, and 
who prior to the commencement of the 
suit, in consideration of unpaid assess- 
ments, sold his interest to his copartners 
in the claim, without warranty, is not a 
competent witness, as he is interested in 
the damages sought to be recovered. 
Packer v. Heaton^ 9 Cal. 571. 

48. A party cannot, under pretense of 
holding land in exclusive occupancy as a 
town lot., take up and enclose twelve 
'acres of mineral land, in a mining dbtrict, 
as against persons who subsequently enter 
upon the land in good faith for the pur- 
pose of digging gold therein, and who, in 
such operations, do no injury for the com- 
fortable use of the premises as a resi- 
dence, or for the carrying on of any me- 
chanical or commercial business. Martin 
V. Brownevy 11 CaL 14. 

49. In an action of ejectment to recover 
an undivided interest in a mining claim, it 
is not necessary to make parties defend- 
ant in such action, who are in possession 
of such daim, holding other undivided in- 
terests, and who claim no right to the in- 
terest sued for. Waring v. Orow,^ 11 Cal. 
371. 

50. Mining claims are real estate, with- 
in the code defining the venue of civil 
actions. WatU v. White, 13 CaL 324. 

51. Upon questions as to the occupancy 
of public mineral land, it seems that a 
transfer of the occupant's right of posses- 
sion may as well be by simple agrement 
as by deed, the vendee taking possession. 
Jackson v. Feather River and GihsonviUe 

Water Co., 14 CaL 22. 

52. From an early period of our State's 
jurisprudence we have regarded claims to 
public mineral lands as titles. Merritt v. 
Judd, 14 Cal. 64. 

53. A license to work the mines im- 
plies a permission to extract and remove 
the mineral. Such license from an indi- 



vidual owner can be created only by writ- 
ing, and from the general government only 
by act of Congress. But Congress has 
adopted no specific action on the subject, 
and has left that matter to be controlled by 
its previous general legislation respecting 
the public domain. The supposed license 
from the general government, consists in 
its simple forbearance JBoggs v. Merced 
Mining Co., 14 CaL 374. 

54. If the forbearance of the govern- 
ment were entitled to any consideration, 
as a legal objection to the assertion of the 
title of the government, it could only be so 
in those cases where it has been accom- 
panied with such knowledge on its part, 
of the working of the mines and the re- 
moval of the mineral, as to have induced 
investigation and action, had this been in- 
tended or desired. Such knowledge must 
be affirmatively shown by those who assert 
a license from forbearance. lb. 375. 

55. The presumption of a grant from 
the government of mines, water privileges 
and the like, is to the first appropriator ; bat 
such a presumption can have no place for 
consideration against the superior proprie- 
tor. Boggs v. Merced Mining Co., 14 
Cal. 375 ; Henshaw v. Clark, 14 Cal. 464. 

56. The United States, like any other 
proprietor, can only exercise their rights 
to the mineral on private property, in sub- 
ordination to such rules and regulations as 
the local sovereign may prescribe. Boggs 
V. Merced Mining Co., 14 Cal. 376. • 

57. The general course of legislation in 
this State, authorizes the inference of a 
license from her to the miner to enter 
upon lands and remove the gold, so &r as 
the State has any right ; but this license 
is restricted to the public lands. lb. 376. 

58. The possession of agricultural land 
is prima facie proof of title against a tres- 
passer; but where it is shown that the 
party goes on mineral land to mine, there 
is no presumption that he is a trespasser ; 
and the statutoiy presumption that it is 
public land, in the absence of proof of 
title in the person claiming it as agricul- 
tural land, applies. Burdge v. Smith, 14 
CaL 383. 

59. How far the right of miners to go 
upon public mineral lands in possession of 
another, for the purpose of mining, must 
be modified to secure any rights of such 
possessor, reserved. lb. 

60. .Neither the act of 1858, as to the 
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location of seminary land, nor the act of 
Congress donating it, allows mineral land 
to be located. Jo. 

61. Miners have a right to enter upon 
public mineral land, in the occupancj of 
others, for agricultural purposes, and to 
use the land and water for the extraction 
of gold — the use being reasonable, neces- 
sary to the business of mining, and with 
just regard to the rights of agriculturist. 
And thiB, whether the land is inclosed, or 
taken up under the possessory act. Clark 
Y.BuvaljU CaL88. 

€2. The right so to enter and mine, car- 
ries with it the right to whatever is indis- 
pensable for the exercise of this mining 
privilege — as the use of the land, and such 
elements of the freehold or inheritance as 
water. lb. 

63. When a party enters upon mineral 
laiid for the purpose of mining, he cannot 
be presumed to be a trespasser ; for if the 
land be not private property, he has the 
right to enter upon it for that purpose ; 
and until it be shown that the title has 
passed from the government, the statutory 
presumption that it is the public land, ap- 
plies. Smith V. Doe^ 15 Cal. 105. 

64. Mere entry and possession give no 
right to the exclusive enjoyment of any 
siven quanti^ of public mineral lands of 
the State. A 

65. In ejectment for mineral lands, 
plaintiff averred possession of a large tract 
of land, including the mining ground in 
controversy, and Uiat he occupied the knd 
for agricultural and mining purposes, with- 
out stating that any use was made of the 
particular portion held by defendants. 
This averment of possession, and also the 
averment of ouster, were insufficiently de- 
nied in the answer ; but the answer aver- 
red affirmatively, that, at the time defend- 
ants entered upon the ground in dispute, it 
was a part of the public domain of the 
United States, contained large and valua- 
ble deposits of gold, that they entered 
upon and took possession of it for mining 
purposes, and that they have since held 
and used it for such purposes only. The 
court below gave judgment for plaintiff on 
the pleadings : held, that these affirmative 
averments of defendants being proved, 
plaintiff could not recover without showing 
such an actual and meritorious possession 
and occupancy as rendered the interfer- 
ence of the defendants unjust and inequita- 



ble; that he could not recover on the 
pleadings, because the character of his 
possession did not appear, the complaint 
not averring that this particular portion of 
the land was ever used by plaintiff for any 
purpose whatever. lb. 

66. The allegation of possession is too 
broad to defeat the rights of a person who 
has, in good faith, located upon public 
mineral land for the purpose of mining. 
lb, 

67. As a general rule, the public miner- 
al lands of the State are open to the occu- 
pation of every person who, in good faith, 
chooses to enter upon them for the pur- 
pose of mining. lb. 106. 

68. But this rule' has its limitations, to 
be fixed by the facts of each particular 
case. Certain possessory rights, and rights 
of property in the mining region, though 
not founded on a valid- legal title, will be 
protected against the miner — as valuable 
permanent improvements, such as houses, 
orchards, vineyards, growing crops, etc 
lb; Gillan v. Buickinsm, 16 Cal. 155. 

69. In ejectment for an interest in a 
mining claim, the answer being a general 
denial, defendant cannot defeat &e ac- 
tion by showing the claim to be partner- 
ship property. Any rights defendant may 
have in the premises, growing out of the 
partnership, must be asserted in equity, 
particularly as the legal title in this case 
is in the plaintiff. Lowe v. Alexander, 15 
Cal. 302. 

70. Where, in suit for a mining claim, 
plaintiff in his complaint states the par- 
ticular facts constituting his title, and on 
that title seeks a recovery, and the answer 
denies such title, plaintiff must prove his 
title as averred, at least in substance, and 
he cannot, against defendant's objection, 
recover on another and different title. 
And where plaintiffs were permitted to 
prove and recover on a title other than 
the one so set up, it was error in the 
court below to refuse a new trial, the mo- 
tion for which was based on affidavit of de- 
fendant that he was taken by surprise 
arising out of the frame of the pleadings, 
and thiat he could have rebutted plaintiffs' 
case but for this surprise. Eagan v. JDela- 
ney, 16 Cal. 87. 

71. The act of April 25th, 1855, for the 
protection of growing crops and improve- 
ments in the mining districts of this State^ 
so far as it purports to give a right of en- 
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try upon the mineral lands of this State, in 
cases where no such right existed anterior 
to its passage, is invalid. GiOan v. Hutch- 
inson^ 16 Cal. 155. 

72. This act of 1855 seems to proceed 
upon the idea of an absolute and uncon- 
ditional right in the miner to enter upon 
the possessions of another for mining pur- 
poses, and the intention of the act was to 
limit this supposed right, and not to give 
a right of entry in cases where no such 
right previously existed. Miners have no 
such absolute and unconditional right. 
The true rule is laid down in Smi^i v. 
Doe, 15 Cal. 100. GiUan v. Hutchinson, 
16 Cal. 155. 

73. In this State, although the larger 
portion of the mineral lands belong to 
the United States, yet defendant cannot 
defeat an action for mining claims, water 
privileges and the like, by showing the 
paramount title of the government Our 
courts, in determining controversies be- 
tween parties thus situated, presume a 
grant from the government to the first ap- 
propriator. The presumption, though of 
no avail against the government, is held 
absolute in such controversies. Coryell v. 
Cain, 16 Cal. 573. 

See Land. 



L Rights of Miners. 

74. Where plaintiff's mining claim was 
overflowed by means of a dam erected by 
the defendants, the court ordered a re-* 
duction of the dam, so as to prevent the 
overflow, or if necessary an entire abate^ 
ment. Ramsay v. ChandUr, 3 CaL 93. 

75. The obstruction of the water in a 
ravine is common injury to many at work 
upon the ravine, who had by the necessary 
implication of the laws of Uie State which 
relate to mines and miners, a species of 
property in their mining grounds which 
they had a right to protect by peaceably 
abating the nuisance. SiUes v. Lairdj 5 
Cal. 122. 

76. Rights t>f miners are to be protected 
in the possession of their selected localir 
ties, and the rights of those who by prior 
appropriation ^ve taken the waters from 
their natural beds, and by costly works to 
supply the necessities of gold diggers, and 
without which the most important interest 



in the mineral region would remain unde- 
veloped. j&*t£nn V. PhilHps, 5 Cal. 146. 

77. A miner has no right to dig or 
work within the enclosure surrounding a 
dwelling house and other improvements of 
another. Burdyey. Underwood, 6 Csl. 46. 

78. A prior locator of a mining claim, 
on the bank of a stream, has the right to 
the use of the bed of the stream for the 
purpose of fluming or working his claim ; 
and any subsequent erection, dam or em- 
bankment which will turn the water back 
upon such claim, or hinder it from being 
worked with flumes, or other necessary 
means or appliances, is an encroachment 
upon the rights of said party, and he is 
entitled to recover the damages conse- 
quent on such obstructions. Sims t. 
Smith, 7 Cal. 149. 

79. Under existing legislation, the 
owner of a mining claim has, in practical 
effect, a good vested title to the property, 
and should be so treated until his title is 
divested, by the exercise of the higher 
right of his superior proprietor. His right 
to protect the property, for the time being, 
is as full and perfect as if he were the ten- 
ant for years, or for life, of his superi<NT 
proprietor. As his lease is of the mine, 
he is entitled to all the remedies, for its 
protection, that he could daim if he were 
the owner, against all the world, except 
the true owner. Mereed Mining Co. v. 
Fremont, 7 Cal. 820. 

80. A writ of injunction will lie, to re- 
strain trespass, in entering upon a mining 
claim, and removing auriferous quarts 
from it, where the injury threatens to be 
continuous and irreparable. It comports 
more with justice to both parties to re- 
strain the trespass than to leave the plaint> 
iff to his remedy at law. lb. 322. 

81. Where the plaintiff sued for an in- 
jury to his mining claim, by the breaking 
of defendant's canal, which was construct- 
ed prior to the location of plaintiff's 
claim, neither party claiming ownership of 
the soil, and no negligence in fiict being 
shown, other than that which the law 
would presume from the breaking of the 
ditch : held, that the rights of the parties 
were acquired at the dates of their respec- 
tive locations, and the rule of " coming to 
a nuisance " may be applied. Tenneg v. 
Miners' Ditch Co., 7 CaL 339. 

82. There is no doubt that ditch owners 
would be responsible for wanton injuries 



MINES AND MINING. 



737 



Rights of Miners. 



or gross negligence, but thej are not lia- 
ble for a mere accidental injnry, where no 
negligence is shown, to a miner locating 
along the line subsequent to the construc- 
tion of the ditch. Ih. 340. 

83. The first appropriator of water for 
mining purposes ia entitled to have the 
water flow without material interruption 
in Its natural channel. Bear River and 
Auhum W. and M. Go. v. New York Min^ 
ing Co., 8 Cal. 333. 

84. Where a place of deposit for tail- 
mgs is necessary for the working of a 
mine, there can be no doubt of the min- 
er's right to appropriate such ground as 
maj be necessary for this purpose ; pro- 
Yided, he does not interfere with preexist- 
ing rights. Jones v. Jackson^ 9 Cal. 244. 

85. The pay dirt and tailings of a min- 
er, which are the productions of his labor, 
are his property. lb. 

86. If a miner allows his tailings to 
mingle with those of other miners, this 
would not give a stranger a right to the 
mixed mass; and where tailings are al- 
lowed to flow upon the land of another, he 
is entitled to them. lb. 245. 

87. One p>arty may locate ground in 
the mineral districts for fluming, and an- 
other party, at the same or a different 
time, may locate the same ground for 
mining purposes ; the two locations being 
for different purposes will not conflict. 
(JtKeiffe v. Ounninghamj 9 Cal. 590. 

88. A party may take up a claim for 
mining purposes that has been and still is 
used as a place of deposit for tailings by 
another, and his mining right may be sub- 
ject to this prior right of deposit ; but this 
claim of the miner will not be subject to 
those who come afler him. lb. 591. 

89. Plaintiff owned certain mining 
claims and quartz leads on the banks of a 
stream above the mill and dam of defend- 
ant Defendant commenced raising his 
dam two feet higher. Plaintiffs brought 
suit against defendant, alleging that the 
addition of two feet to defendant's dam 
was a nuisance, and would back the water 
on to plaintiffs' claims and thus prevent 
them from working them, and would also 
destroy their water privilege for a quartz 
mill which they intended to construct: 
held, tliat the action was premature, and 
that the demurrer to the complaint, on the 
ground that the complaint did not state 
facts sufficient to constitute a cause of ac- 



tion, was properly sustained. Harvey v 
ChiUon, 11 Cal. 120. 

90. In an action for injuries to a min- 
ing claim, a claim for damages to the 
plaintiff by reason of the breaking away 
of the defendant's dam and the consequent 
washing away of the pay dirt of the plaint- 
iff, may properly be joined with a claim 
for damages in the preventing plaintiff 
from working his claim. Frahr v. Sean 
Union Water Co., 12 CaL 558. 

91. Miners have no right to enter upon 
private land and subject it to such uses 
as may be necessary to extract the prec- 
ious metals which it contains. Jlenshaw v. 
Clark, 14 Cal. 464. 

92. Plaintiffs owned certain mining 
claims in the bed or channel of a stream. 
Defendants owned claims in the same 
stream above and adjoining the claims of 
plaintiffs, defendants' claim being located 
first. Defendants constructed a flume, 
running from their own claims to and up- 
on plaintiffs' claims, and through this flume 
a large quantity of tailings was deposited 
on plaintiffs' claims, to their great damage. 
The flume was constructed for the pur- 
pose of working defendants' claims ; was 
proper and necessary for that purpose, 
and the deposit of tailings was occasioned 
by the ordinary working of the claims. 
The court instructed the jury, that the 
person first locating a claim in the bed of 
a stream is entitled to the channel below 
as an outlet, and that when such outlet, 
from the usual mining operations above, 
becomes obstructed, he may open the same ; 
and if he can do so by no other means, 
may consti'uct a flume down the channel 
as far as necessary, and as far as it can 
be constructed without considerable dam* 
age to claims subsequently located : held, 
that the instruction was wrong ; that the 
defendants were not entitled, as matter of 
strict legal right, to an easement upon 
plaintiffs' claims for the purposes men- 
tioned ; that the doctrine that, under cer- 
tain circumstances, one person way have 
a right of way by necessity over the land 
of another, does not apply to this case ; 
and further, that this court does not rec- 
ognize the doctrine that one person can go 
on the land of another and erect thereon 
buildings or other structures; and that 
mining claims stand on the same footing 
in this respect as other property ; that if 
the acts of defendants were authorized by 
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any local custom or regalation, its exist* 
ence should have been averred and proved. 
Etmond v. Chew^ 15 Cal. 142. 

93. Each person mining in the same 
stream is entitled to use, in a proper and 
reasonable manner, both the channel of 
the stream and the water flowing therein. 
Where, from the situation of different 
claims, the working of some will necessa- 
rilj result in injury to others, if the inju- 
ry be the natural and necessary conse- 
quence of the exercise of this right, it 
will be damnum absque injuria, and will 
furnish no cause of action to the party in- 
jured. The reasonableness in the use is 
a question for the jury, to be determined 
by them upon the facts and circumstances 
of each particular case. Ih. 



2. Notice of Claim. 

94. A misdescription in the notice of 
the claimant to a quartz lead, posted up 
near the premises, in pursuance of the re- 
quirement of the mining laws in the dis- 
trict in which the lead is situated, and 
where the lead is underground and unde- 
veloped, will not vitiate the claim. John'- 
son V. Farksy 10 Cal. 448. 

95. The question as to the necessity of 
recording mining claims, reserved. Part- 
ridge v. McKinney^ 13 Cal. 159. 

96. A copy of a notice posted on a 
mining claim to show its extent is not ad- 
missible in evidence, if the notice itself be 
attainable. Such evidence is secondary, 
and is admissible only upon the terms 
which control its introduction in other cas- 
es. Lombardo v. Fergusouj 15 Cal. 373. 



ni. Miking Rules. 

97. Actual possession of a portion of a 
mining claim, according to the custom of 
miners, in a given locality in the Yuba 
river, extends by construction to the limits 
of the claim held in accordance with such 
customs. Hicks v. Bell^ 3 Cal. 224. 

98. The code permits evidence of the 
customs established in mining claims, 
which implies a permission on the part of 
the State to the miner to seek wherever 
he choose in the mines for the precious 



metals, and extends to him whatever right 
the State might have to the mineral when 
found. McClintockY. Bryden, 5 Cal. 100. 

99. Mining laws, when introduced in 
evidence, are to be construed by the courts 
and the question whether by virtue of such 
laws a forfeiture had accrued is a question 
of law, and cannot, therefore, be properly 
submitted to a jury. Fairbanks v. Wood" 
house, 6 Cal. 435. 

100. In absence of mining regulati<m8, 
the fact that a party has located a claim 
bounded by another raises no implication 
that the last located claim corresponds in 
size, or in the directiou of its lines, with 
the former. Live Yankee Co. v. Oregon 
Co., 7 Cal 42. 

101. Where the regulations of a mining 
locality require that every claim shall be 
worked two days in every ten : held, that 
the efforts of the owners of a claim to pro- 
cure machinery for working the claim are 
by fair intendment to be considered as 
work done on the claim. Pecker v. ^a- 
ton, 9 Cal. 570. 

.102. Where a party's rights to a mining 
claim are fixed by the rules of property, 
which are a part of the general law of the 
land, they cannot be divested by any mere 
neighborhood custom or regulation. War-' 
ing V. Crow, 11 Cal. 372. 

103. Where the original records of 
mining claims of a certain district have 
been destroyed by fire, and the miners, by 
a resolution subsequently passed, required 
the claims to be recorded anew in a new 
book, such book may be admitted as evi- 
dence in the trial of an ejectment case for 
a mining claim, to show that the rules of 
vicinage had been complied with. Afc' 
Garrity v. Byington, 12 Cal. 430. 

104. The right to a mining claim vests 
by the taking according with local rules, 
and in the absence of any custom or local 
regulation, the right of property once at- 
tadied in a mining claim does not depend 
upon mere diligence in working such claim. 
Mc Garrity v. ByingUm, 12 Cal. 431; 
Dutch Flat Mining Co. v. Mooney, 12 Call 
535. 

105. The failure to comply with any 
one mining regulation is not a forfeiture 
of title. It would be enough to hold the 
forfeiture as a result of noncompliance 
with such of them as make a noncompli- 
ance a cause of forfeiture. Mc Garrity v. 
ByingUmj 12 CaL 431. 
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106. In an action of ejectment to re- 
cover mining claims, an anewer to the 
complaint which avers '^ that anj rights that 
plaintiffs may have ever had to the posses- 
sion, etc., they forfeited hj a noncompli- 
ance with the rules, customs and regula- 
tions of the miners of the diggings em- 
hradng the daim in dispute prior to the 
defendant's entry, is insufficient in not set- 
ting forth the rules, customs, etc Duieh 
Flat Water Co. v. Mooney, 12 Cal. 594. 

107. The first locator of a quartz lode 
is not confined simply to the solid quartz 
actually embodied in the bed rock, but is 
entitled to the loose quartz rock and de- 
composed material which were once a part 
of the lode, and are now detached, so far 
as the general formation of the ledge can 
be traced. Brown v, '49 and *56 Quartz 
Mining Co., 15 CaL 160. 

108. The right of the quartz miner 
comes from his appropriation, and when- 
ever his claim is defined there is no rea- 
son in the nature of things why the appro- 
priation may not as well take effect upon 
quartz in a decomposed state as any other 
sort, or why the condition £6 which natural 
causes may have reduced the rock should 
give character to the title of the locator. 
n. 160. 

109. The only question of fact in this 
case being, whether the quartz rock — 
parted or not from its original connection 
'—was a portion of the same quartz lode 
or claim taken up by defendant, it was 
not important whether the rdck was upon 
or beneath the surface, or what its condi- 
tion, provided it were a part of sucH lode 
or claim. Ih. 161. 

110. In cases of this kind, the custom 
of miners is entitled to great, if not con- 
trolling weights lb, 

111. Under certain circu mstances, "proof 
of the custom in other districts may be 
proper — ^at least, this court is not satisfied 
to the contrary. But in this case, the ad- 
mission of such testimony, if error, was 
immaterial, as the case was tried by the 
court, and the judgment placed on inde- 
pendent ground, upon which it can stand. 
Ih. 

112. In suit for mining claims, the 
court permitted defendants to introduce in 
evidence the mining rules of the district, 
though adopted after the rights of plaintiff 
had attached : held, that admitting plaint- 
ilk' rights could not be affected by such 



rules, still, as defendants claim under them, 
they were competent evidence to determ- 
ine the nature and extent of defendants' 
claim — ^the effect of such rules upon pre- 
existing rights being sufiiciently guarded 
by instructions of the court. Roaeh v. 
Gray, 16 Cftl. 384. 
See Custom. 



rV. Taxation of Mines and Miners. 

113. The State can levy a poll tax to 
such extent as it might deem expedient 
upon all persons engaged in mining upon 
public lands, and there is nothing in the 
constitution of the Unit^'d States which 
deprives this State of the power of impos- 
ing it People V. Naglee, 1 Cal. 238. 

114. Where the State passed a law tax- 
ing foreign miners until such time as Ck)n- 
gress shall by law assume the regulation 
of the mines, it is not contradictory or re- 
pugnant to the power of Congress. Ih, 
240. 

115. Aliens cannot be said to have any 
property to enjoy in the mineral public 
lands by which the constitution of the State 
would guarantee them against taxation for 
working or extracting the metals there- 
from. Ih. 252. 

116. A tax upon aliens for working the 
public lands and extracting therefrom the 
precious metals does not require any ex- 
action ; the alien may pay or not, depend- 
ing upon his option whether he will or will 
not engage in mining operations, and be- 
comes a license fee. Ih. 253. 

117. When a foreign miner, subject to 
a license tax, was employed by one of a 
partnership to work in the mines, which 
were the partnership property : held, that 
the employer, and not the partnership, was 
liable for the tax. Meyer v. Larkin, 3 
Cal. 405. 

118. There is no force in the objection 
that the value of a mining claim which de- 
pends upon the amount of the precious 
metals it contains, must necessarily be left 
to conjecture. The universal standard of 
value is the amount of money which can 
be realized by a sale of the property, and 
this will apply as well to mining claims as 
other lands. State of California v. Moore^ 
12 Cal. 71. 

119. The Legislature having expressly 
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exempted mining claims from the opera- 
tion of the revenue act, it cannot be pre* 
sumed that it intended indirectly to subject 
them to taxation bj levying a tax on the 
price paid for them. State of California 
V. Moore, 12 Cal. 72 ; Mart v. Plum, 14 
Cal. 154. 

120. Money invested in the purchase 
and opening of mining claims, is not with- 
in the provisions, of that portion of the 
revenue act which provides for the levy of 
a tax on ^ all capital loaned, invested or 
employed in any trade, commerce or busi- 
ness whatsoever." State of Oalifomia v. 
Moore, 12 Cal. 72. 

121. The interest of the occupant of a 
mining claim is property, and under the 
constitution it is in the power of the legis- 
lature to tax such property, Skate of UcU- 
ifomia v. Moore, 12 Cal. 69 ; Hart v. 
Plum, 14 Cal. 154. 

See Taxation. 

See Water Courses. 



MISDEMEANOR. 

1. The supreme court has no appellate 
jurisdiction in cases of misdemeanor or 
crimes of a less degree than felony, and 
that no jurisdiction can be conferred by the 
statute in these cases. People v. Apple- 
gate, 5 Cal. 296; People v. Shear, 7 Cal. 
140 ; People v. Vick, 7 Cal. 166 ; People v. 
(Jbrnell, 16 Cal. 188. 

2. On an indict incut for an assault with 
intent to commit murder, defendant plead 
guilty to an assault with a deadly weapon 
with intent to commit bodily injury, and 
upon this plea was adjudged to pay a fine 
of $1,200, or be imprisoned in the county 
jail. Defendant appeals: held, that the 
supreme court has no jurisdiction of the 
appeal, the ofiTense for which defendant 
was punished being a misdemeanor only, 
and not a felony. People v. Cornell, 16 
Cal. 188. 

See Crimes and Criminal Law. 



MISJOINDER. 

1. Misjoinder of parties can be correct- 
ed by amendment under the code. Heaih 
V. Lent, 1 Cal. 142. 

2. It seems that in law as in equity, the 
court may add to and strike out parties, 
and render a judgment against some de- 
fendants and in favor of others. Rowe v. 
Chandler, 1 Cal. 172. 

3. A defendant may demur if there is a 
misjoinder, for the words '^ defects of par- 
ties ** in the code mean a defect in the com- 
plaint by reason of having either too many 
or too few parties. 76. 174. 

4. If there is a misjoinder of parties, 
the objection should be taken by answer 
or demurrer, or it is waived. Rowe v. 
Chandler, 1 Cal. 175 ; Wamer v. Wil$an^ 
4 Cal. 313 ; Jacks v. Cooke, 6 CaL 164 ; 
Mott V. Smith, 16 Cal. 557. 

5. Where four persons were sued as co- 
defendants on a joint contract, and the 
plaintiffs adduced no evidence to establish 
the joint liability of all, and a motion for 
a nonsuit was made on this ground but 
refused by the court, and judgment was 
rendered against all the plefendtmts jointly : 
held, that the judgment was erroneous, and 
that the plaintiffs might have discontinued 
the suit as against those not shown to be 
liable, and have proceeded to judgment 
against those whose liability was estab- 
lished, upon such terms and conditions aa 
:*hould appear to be just Acquittal v. 
Crowell, 1 CaL 192. 

6. Where it is clear that two or more 
defendants are not jointly liable, a joint 
judgment against both cannot be sustained, 
although each may be severally liable : so 
held, in an action by a lessor against two 
subtenants of his leasee, when it appeared 
that the subtenants did not occupy any 
portion of the premises jointly. Pierce v. 
Minium, 1 Cal. 472. 

7. The misjoinder of two persons as 
codefendants who have no joint interest in 
the subject matter of the suit and are 
under no joint liability, will, unless the 
mistake be corrected in the court below, be 
error. Sterling v. Hanson, 1 CaL 480. 

8. A defendant cannot object to the 
misjoinder of a plaintiff, and after forcing 
him to be omitted in the amendment ob- 
ject to the nonjoinder. Powell v. JRoss, 4 
CaL 198. 
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9. The objectioQ to the misjoinder of a 
defendant must be taken in the court be- 
low; it cannot be taken in the appellate 
court for the first time. Sands v. JPfeiffer^ 
10 Cal. 265. 

10. Wliere T. & C. executed a joint 
lease to L. of certain premises, and it was 
specified in the lease that twenty dollars 
rent should be paid to T. and twenty dol- 
lars to C, and on breach of the terms of 
the lease on the part of the lessee, T. and 
C the lessors, brought a joint suit to re- 
cover restitution of the premises and dam- 
ages for their detention : held, that there 
was no misjoinder of parties plaintifi*. 
Treat v. LiddeU, 10 Cal. 303. 

11. A question of misjoinder or want of 
common interest in the subject of the suit 
should, if it appeared by the plaintiff's ev- 
idence, have been taken by motion for non- 
suit, or upon instructions. McDonald v. 
Be€ir River and Auburn W. and Jf. Cb., 
13 Cal. 238. 

See Actions, Joindeb of, Misjoin- 

DBB. 
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MISSIONS. 

1. It seems that in the year 1833 the 
property of the missions in California was 
confiscated by the government, except lim- 
ited portions reserved for religious pur- 
poses, and that in carrying into execution 
this law of confiscation, the officers of the 
Mexican government took possession of 
the lands and property of the Mission Do- 
lores, except a small portion reserved. 
SantiUan v. Moses, 1 Cal. 94. 

2. According to all the Spanish and 
Mexican authorities, the missions were 
political establishments, and in no manner 
connected with the church. NobiH v. 
Redman, 6 Cal. 342. 

3. The mission establishments arose di- 
rectly fixHu the action and authority of the 
government of the country ; . laws and reg- 
ulations were made for them by its legis- 
lative authority without referring to or 
consulting the authority .of the church. Ih, 

4. Where land within the limits of the 
pueblo of San Francisco, and also within 
the limits of the old mission, was granted 
to an individual by the governor and de- 
partmental assembly in 1839-40, before 

48 



the ^* mission " had been entirely secular- 
ized, it would seem to have been, at the 
date of the grant, exempt from the exer- 
cise of pueblo rights over it, and must be 
grantable, just as any other land previous- 
ly occupied by the mission establbhments, 
but not exclusively dedicated to pious 
uses. Br&um v. City of San Francisco^ 
16 CaL 457. 
See Alcalde, Grant, Land, Pueblo. 



MISTAKE. 

1. Courts of equity will set aside awards 
for fraud, mistake or accident An award 
may be set aside for a mistake of law 
when it appears on the face of the award. 
Muldrow V. Norrisy 2 Cal. 77 ; Tyson v. 
WeUs, 2 Cal. 130 ; Peachy v. Ritchie, 4 
Cal. 207. 

2. Where, in the settlement of a part- 
nership, a mistake occurs, and both parties 
were ignorant, or had equal knowledge of, 
or equal opportunities of knowing the mis- 
take, and there had been no fraud or con- 
cealment, equity will not correct the mis- 
take. Bell V. Mehen, 2 CaL 159. 

3. Delivery to a wrong person by mis- 
take or by gross imposition, will not dis- 
charge his responsibility to the owner for 
the value of the goods. Adams v. Btank- 
enstein, 2 Cal. 418. 

4. No alteration or erasure will defeat 
the recovery upon a bond, when the same 
was made to correct a mistake, unless it 
materially affects the rights or condition 
of the obligor, or is the result of a fraud- 
ulent intent to efiect the same object. 
Turner v. Billayram, 2 Cal. 522. 

5. If money be paid by mistake of law 
and not of fact, the court cannot relieve 
the party. Smith v. McDouyal, 2 CaL 587. 

6. A slight error in the title of a cause, 
where there is no prior suit pending be- 
tween the same parties, will not invalidate 
a notice. Mills v. Dunlapj 3 Cal. 96. 

7. Where the summons was headed 
with the words "" district court," but was 
issued out of the county court, under the 
county court seal, and tested by the judge 
of the county court, it was held good as a 
writ of the county court Crane v. Bran- 
nan, 3 Cal. 195. 

8. Where, in a contract, a mistake ooca- 



742 



MISTAKE. 



Mistake. 



sions loss, it must be suffered by him who 
made it Burgoyne v. Mtddleton^ 4 Cal. 
66; Mo Gee y. Stofie, 9 CaL 607. 

9. A mistake by the omission of the 
words ^ to pay to " will not invalidate the 
obligation of an appeal bond. Billings v. 
Boadhouse^ 5 Cal. 71. 

10. A garnishee should be allowed to 
amend his answer wherever it appears that 
he has committed a mistake or fallen into 
an error which could not reasonably have 
been avoided. Smith v. Broum, 5 Cal. 119. 

11. A mere clerical error in the judg* 
ment^ not affecting the appellant, can be 
corrected, and is not ground for reversal. 
Anderson v. Parker, 6 Cal. 201. 

12. Mistake as well as fraud, in any 
representation of fact material to the con- 
tract, furnishes a sufficient ground to set 
it aside, and declare it a nullity. Alvarez 
v. Brannan, 7 CaL 510. 

13. A mistake in the date of the judg- 
ment, as stated in the notice of the appeal, 
which is served on respondent, was not 
material, and the notice is sufficient. 
Sherman v. Rolberg, 9 Cal. 18. 

14. A mistaken advice of counsel to his 
client not to prepare for trial, is no ground 
for a continuance. Musgrove v. Perkins^ 
9 CaL 212. 

15. Accounts stated may be opened and 
the whole account taken de novo for gross 
mistake in some cases. Branger v. Ohev' 
edier, 9 CaL 361. 

16. The mistake of counsel as to the 
'competency of a witness, is no ground for 
granting a new trial. Packer v. Beaton^ 
9 CaL 571. 

17. Where one of two innocent parties 
must suffer, he who committed the mis- 
take must bear the loss. Mc Gee v. Stone, 
9 CaL 607. 

18. Where a notary did not fiuthfully 
perform his duty, in taking an acknowl- 
edgment, but was guilty of gross and 
culpable negligence, by a mistake made 
therein, he is responsible to the party in- 
jured for the damages resulting from this 
negligence. Fogartg v. Finlay, 1 Cal. 245. 

19. To a complaint verified the defend- 
ant filed a copy of the original verified 
answer by mistake; parties took deposi- 
tions under tiie pleading, and subsequent- 
ly went to trial ; after the close of the 
plaintiff's evidence, bit aounsel then for 
the first time brought ^e mistake to the 
notice of thq oeiuvtf by moving for judg- 



ment by default, which motion the court 
sustained, and refused to allow defendant 
then to verify his answer i held, that the 
court erred, and should have allowed the 
defendant to have verified his answer. 
Arrington v. Tapper, 10 CaL 464. 

20. A mistake in the date of a sherifi^s 
return may be corrected at any time. 
Bitter v. AanneU, 11 Cal. 249. 

21. After taking an acknowledgment, 
and making and delivering his return, the 
functions of a notary cease, and he is dis- 
charged from authority, and cannot alter 
or amend his certificate where there is a 
mistake. Bours v. Zachariah, 1 1 CaL 297. 

22. The omissions of the words '^be 
sold," in a judgment of foreclosure, after 
the description of the premises, is a mere 
clerical error, which will not affect the 
judgment, Jlfoprev, SempU, 11 Cal. 361. 

23. Equity will relieve against mis- 
take, as well as fraud, in a deed or con- 
tract in writing, and parol evidence is ad- 
missible to show the mistake ; but where 
it appears upon the face of the instrument 
itself, courts will correct the mistake with- 
out evidence aliunde. Wagentlast t. 
Washburn, 12 CaL 212. 

24. A judgment will not be set aside on 
the application of a creditor of the judg- 
ment debtor, upon the ground that the 
judgment was taken for more than was act- 
ually due upon the note, when it appears 
that a mistake of a few cents only was 
made in calculating the interest due upon 
the note. Hel v. Dukes, 12 Cal. 482. 

25. A slight mistake in the computa- 
tion of interest, the date being given, is 
no evidence of fraud. Scales v. Scott, 13 
CaL 78. 

26. The authority of an attorney, who 
appears, will be presumed, and his action 
will bind the party, unless in cases of fraud 
or insolvency of the attorney. Nor will 
such action be reviewed on the ground of 
mistake, unless the mistake be unmixed 
with any fault or negligence of either the 
party or his attorney. Holnes v. Rogers^ 
13 CaL 201. 

27. There is no error in permitting the 
mistake in the recital of the bond, as to 
the amount for which the attachment is- 
sued, to be explained and corrected by 
parol evidence. Palmers. Vance, 13 Cal. 
556. 

28. Where judgment is entered, against 
^^the defendants," 9ome of whom were 
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not sued, though their names appeared 
as defendants, by a mistake of the clerk 
in entitling the cause, the error may 
be correct^ in the supreme court, or the 
court below, on motion. Browner v. 
Davis, 15 Cal. 11. 

29. Warrants drawn by the controller 
of State, delivered to the payees thereof, 
and by them endorsed in blank, were pre- 
sented by the holders to the State treas- 
urer, and on payment were delivered to 
him. They were afterwards stolen from 
the office of the treasurer. The warrants, 
on their face indicating a just and legal 
claim against the State, came into the 
hands of the defendants, ignorant that 
they had been stolen. Defendants pre- 
sent them to the treasurer, and in lieu 
thereof receive State bonds payable to 
bearer, under the funding act of 1857, and 
part with them. The State sues for the 
bonds or their value: held, that the action 
does not lie ; that defendants having re- 
ceived the bonds bona fide, and without 
fraud, for warrants apparently good against 
the State, are not liable in this form of 
action. The mere reception of the bonds, 
though issued by mistake, does not render 
defendants liable. State of CaUfomia v. 
WelU, 15 Cal. 343. 

30. If the city obtain the money of 
another by mistake, or without authority 
of law, it is her duty to refund it, not from 
any contract entered into by her upon the 
subject, but from the general obligation to 
do justice which binds all persons, whether 
natural or artificiaL If the city obtain 
other poperty which does not belong to 
her, it is her duty to restore it, or if used 
by her, to render an equivalent to the true 
owner, from the like general obligation. 
City of San Francisco v. Argenti, 16 Cal. 
282. 

31. February 26th, 1855, Page, Bacon 
& Ca were indebted to plaintiflT, and the 
debt was due. That firm being then una- 
ble to pay, an agreement was made be- 
tween them and plaintiff, dated on that 
day, by which an extension was to be 
given Uie firm of two, four, six and eight 
months from date — the debt to be paid in 
equal installments. In consideration of 
tlids extension, defendant and others signed 
and delivered to plaintiff an instrument, 
dated February 26th, 1855, guaranteeing 
the payment by P., B. & Co. of such in- 
debtedness in the installments, and at the 



different times, in said agreement and cer- 
tificate set forth, conditioned to be void 
when said certificates were fully paid. In 
fact, said agreement did not mention cer- 
tificates. March 13th, 1856, P., B. & Co. 
issued to plaintiff certificates for his in- 
debtedness in installments, at two, four, 
six and eight months from that date : held, 
that defendant is liable on his guaranty, 
which was to pay at the times men 
tioned in the agreement; that plaintiff 
having taken certificates, dated March 
18th, 1856, thereby extended the time of 
payment, and released defendaiit^who was 
a mere surety. Plaintiff is not entitled to 
relief on the ground of mistake, which was 
of law, and not of fact. Gross v. Parrott, 
16 Cal, 145. 

32. D. and M. are owners each of one 
undivided one-half of certain real estate. 
D. executes a mortgage to plaintiffs upon 
his undivided half, which was recorded on 
the same day. Subsequently, D. and M. 
conveyed to defendant, £., an undivided 
one-tlurd of the entire property — making 
D., M. and E. each owners of one undi- 
vided one-third— one-half of E.*d interest 
being subject to the mortgage to plaintiffs. 
Plaintiffs foreclose — making D. alone 
party — get judgment for the amount due, 
and a decree directing a sale of all the in- 
terest D. had at date of mortgage. At 
the sale, plaintiffs become the purchasers 
for the full amount of their judgment, 
costs, etc., and in due time receive a sher- 
iff's deed, no redemption being made. 
Meantime, but subsequent to the decree, 
and before the sheriff's deed, E. purchases 
the remaining interest of D. and M. 
Plaintiffs sue for the sale of the property 
— a partition being impossible without 
prejudice — ^and for an account from the 
tenant in possession ; and ask to be reim- 
bursed from the proceeds of the sale the 
one-third of the amount bid by them at 
the sale under their decree of foreclosure, 
on the ground that the decree was invalid 
as to the one-sixth interest conveyed to 
E. ; and that plaintiffs believed, at the 
time of their bid, they were acquiring a 
title to all the interest D. had at the date 
of his mortgage to them; and that the 
sheriff stated such interest was offered for 
sale : held, that plaintiff cannot be reim- 
bursed in the amount bid, even though 
they acted under a mistake as to the effect 
of the decree and sale thereunder ; that 
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their mistake was one of law, against 
which courts of equity seldom relieve in an 
independent, action — the weight of au- 
thority in the United States being not to 
relieve, unless the mistake be accompa- 
nied with special circumstances, such as 
misrepresentation, undue influence, or mis- 
placed confidence. Goodenow v. Ewer^ 16 
Cal. 470. 

33. Held, also, that upon proper appli- 
cation in the original foreclosure suit, the 
court would have released the plaintiffs 
from the purchase, set the sale aside, and 
opened the decree, and allowed them to 
file a supplemental complaint, bringing in 
E. and others interested, as parties. Ih, 

34. Courts of equity are ever ready to 
grant relief from sales made upon their 
decrees, where there has been irregulaiity 
in the proceedings rendering the title de- 
fective, as well when the purchaser or 
parties interested have been misled by a 
mistake of law as to the operation of the 
decree, as when they have been misled by 
a mistake of fact as to the condition of the 
property, or the estate sold, provided ap- 
plication be made to them in the suits in 
which such decress are entered, within a 
reasonable time, and the relief sought will 
not operate to the prejudice of the just 
rights of others. Goodenow v. £/wer, 16 
Cal. 470; Boggs v. Hargrave, 16 Cal. 
565. 

35. The nature and extent of the relief 
in such cases, are matters resting very 
much in the sound discretion of the court. 
As a general rule, the purchaser will be 
released and a resale ordered, or such new 
or additional proceedings directed as may 
obviate the objections arising from those 
originally taken, when the consequences of 
the mistake are such that it would be in- 
equitable, either to the purchaser or to the 
parties, to allow the sale to stand. But 
wlien relief is sought in one action from a 
purcha^ie made upon a mistake of law as 
to the effect of a decree rendered in another 
action, it seems that the oi-dinary rules as 
to mistakes of law should apply, and from 
such, courts of equity seldom relieve. 
Goodenotv v. JEkoer, 1 6 Cal. 470. 

36. In this case relief cannot be grant- 
ed, as no special circumstances are shown, 
and no excuse offered for neglecting to ap- 
ply for relief in the original foreclosure 
suit. And further, this action is not 
brought directly for relief from the sale, 



but for a sale of the property, an account 
as incident to a partition, and distribution 
of the proceeds among the owners, ten- 
ants in common thereof; and D., the mort- 
gagor, is not made a party. Jb. 471, 

37. Where a purchaser at a sale under 
a decree, in a foreclosure suit, directing 
the sale of the premises — which decree 
was void, because the grantee of the mort- 
gagor was not made party — ^brought suit 
against the mortgagees to recover back 
the money paid them on his bid: held, 
that the action does not lie — ^the purchaser 
being aware, at the time of his bid, that 
the mortgagor had sold the premises be- 
fore the institution of the foreclosure suit, 
and there being no fraud. Goodenow v. 
Ewer, 16 Cal. 471 ; Boggs v. HargravCj 
16 Cal. 565. 

38. The purchaser in such case ipakes 
a mistake of law as to the effect of the de- 
cree when the grantee of the mortgagor is 
not made party to the foreclosure suit. 
From such mistake no relief can be grant- 
ed in an action at law. Goodenow v. 
Ewer, 16 Cal. 471; Boggs v. Hargrave, 
16 Cal. 565. 

39. Plaintiff must seek relief from the 
consequences of the invalidity of the de- 
cree, by proceedings in the foreclosure 
suit. By his act of purchase he has sub- 
mitted himself to the jurisdiction of the 
court in that suit, as to all matters con- 
nected with the sale, and is entitled to ap- 
ply for such relief as the facts of the case 
may justify. Upon bis application, the 
court may direct the sale to be set aside 
and the satisfaction to be canceled, and 
authorizes a supplemental bill, for a resale 
of the premises, to be filed and conducted 
in the names of the complainants in that 
suit, for the plaintiff's benefit, and direct 
that the grantee of the mortgagor, and any 
other persons interested in the premises, 
be brought in as parties ; or it may make 
such other and different order in the mat- 
ter as will protect the rights of all parties, 
and mete out exact justice. Goodenow v. 
Ewer, 16 Cal. 471. 

40. Equity will not, in an independent 
action, relieve from mistakes of law, unless 
accompanied with special circumstances, 
such as misrepresentation, undue infiuence 
or misplaced confidence. Ih, 
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MONEY HAD AND RECEIVED. 

1. In an action for money had and 
received bj a consignor, the amount of 
goods sold on credit by the consignee, 
having no authority so to sell, can be re- 
covered ; such sale must be taken as made 
for cash, and fo the vendor belongs the 
demand created by the sale against the 
vendee, and the vendee is liable to the 
plaintiflT for money had and received. 
Johnson v. ToUen, 3 Cal. 347. 

2. A count in a complaint for money 
bad and received, which does not allege a 
demand, is bad. Reina v. OroM, 6 Cal. 31. 

3. If parties were tenants in common, 
and the defendant sold chattels held in 
common and appropriated the proceeds to 
his own use, the remedy of the plaintiff is 
in trover, or by an action for money had 
and received; and an action for goods, 
wares and merchandise sold and delivered 
will not entitle him to a judgment. Wilr 
liaans v. Chadboume, 6 Cal. 561. 

4. A complaint alleging that the defend- 
ant collected and received certain money, 
as the agent or attorney in fact of the 
plaintiff, and had embezzled and converted 
the money to his own use, and praying 
that he be adjudged guilty of a fraud and 
for judgment and execution against his 
person and property, is insufficient in this 
disjunctive form to sustain a verdict con- 
victing the defendant of fraud. Porter v. 
Hermann, 8 Cal. 623. 

5. Where money is pud upon compul- 
sion, the law raises an obligation to refund, 
and the form of the action is for money 
had and received to the plaintiffs* use. 
The words " had and received to the 
plaintiffs' use," are put as the considera- 
tion upon which to support the assumpsit, 
on the part of the defendant. McMillan 
V. RichardM, 9 Cal. 418. 

6. Where one having a claim to collect 
forced with another to take his claim 
against the common debtor and treat it as 
his own in any suit brought for the debt, 
costs and expenses to be shared pro rata, 
and afterwards prosecuted both claims to 
judgment in his own name, bought the 
property of the defendant on execution 
sale, and left it with an agent for sale, he 
is not liable to an action for money had 
and received, or in indebitatus assumpsit. 
HerHck v. Hodges, 13 Cal. 433. 



7. An action for money had and re- 
ceived to the use of plaintiff lies whenev- 
er the defendant has in his hands money 
of plaintiff's, which in equity and con- 
science he has no right to retain ; and this, 
whether there be or not any contract or 
privity between the parties. Kreutz v. 
Livingston, 15 Cal. 347. 

8. Defendants were the holders of a 
mortgage, executed by the Yreka Water 
Co. and B. to them, to secure advances 
made and to be made, by themselves and 
others, to said company. Plaintiff had 
made advances to the company, jEmd was 
one of the persons intended to be secured 
by the mortgage, though not a party there- 
to. Defendants assign the mortgage, re- 
ceive the consideration therefor, but re- 
fuse to pay any portion of the money to 
plaintiff, who sues for money had and re- 
ceived to his use: held, that the action 
lies; that defendants are in possession of 
money which in equity and conscience 
they are bound to pay over. Ih, 

9. Held, further, that defendants occu- 
pied toward plaintiff the position of trust- 
ees, and that the money sued for was re- 
ceived in that character ; that it is of no 
consequence that the trust was created by 
a contract to which plaintiff was not a 
party, as he subsequently assented to it, 
and defendants cannot now repudiate it 
and retain money which they M^ould not 
otherwise have received. Ih. 

10. Taxes not properly due and paid 
under protest may be recovered back by 
suit against the tax collector. FaUcner v. 
Hunt, 1 Cal. 170. 

11. In this case, the city having dis- 
charged the street assessments by receiv- 
ing in payment thereof outstanding war- 
rants, she is primarily liable to plaintiff 
as for moneys received to his use, even 
on the theory that she acted simply as the 
agent of the plaintiff in collecting the as- 
sessments. Argenti v. City of San Fran- 
cisco, 16 Cal. 282. 

12. The city would not be liable inde- 
pendent of the contract made by her ac- 
ceptance of the proposals of the contract- 
or. A municipal corporation can only net 
in the cases and in the mode prescribed 
by its charter, and for street improve- 
ments of a local nature, express contracts, 
authorized by ordinance, are necessary to 
create a liability. The doctrine of liabil- 
ity, as upon implied contracts, has no ap- 
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plication to cases of this character. Ih, 

13. That doctrine applies to cases where 
money or other property of a party is re- 
ceived under such circumstances that the 
general law, independent of express con- 
tract, imposes upon the city the obligation 
to do justice with respect to the same. 
Ih. 

14. If the city obtain the money of an- 
other by mistake, or without authority of 
law, it is her duty to refund it, not from 
any contract entered into by her upon the 
subject, but from the general obligation to 
do justice which binds all persons, whether 
natural or artificial. If the city obtain 
other property which does not belong to 
her, it is her duty to restore it, or if used 
by her, to render an equivalent to the true 
owner from the like general obligation. 

15. In these cases, the city does not 
make any promise, but the law implies 
one, and it is no answer to a claim resting 
upon such implied contract, to say no or- 
dinance has been passed, or that the lia- 
bility of the city is void when it exceeds 
the limitation of $50,000 prescribed by 
the charter. Ih, 

1 6. To fix the liability of the city in 
respect to money or other property, the 
money must have gone into her treasury 
or been appropriated by her, and the 
property must have been used by her or 
be under her control. Ih, 283. 

17. In case of services rendered, the 
acceptance of the services must be evi- 
denced by ordinance to that effects Their 
acceptance by the city, and the consequent 
obligation to pay them, cannot be asserted 
in any other way. If not originally au- 
thorized, no liability can attach upon any 
ground of implied contract. Ih, 

18. The improvements in this case — 
being to particular streets — were local in 
their character, and though to some extent 
of general benefit, yet were chiefly for the 
benefit and advantage of the immediate 
neighborhood. The advantages resulting 
from them do not constitute that kind of 
general advantage to the city from the ex- 
istence of which any liability to pay for 
the same can be inferred. The general 
doctrine, that when one takes a benefit 
which is the result of another's labor he is 
bound to pay for the same, does not apply 
to cases of this kind. The benefit is im- 
mediate to the adjacent property holders, 



and only indirectly to the city at large. 
Ih, 

19. As a general rule, a city is only li- 
able upon express contracts authorized by 
ordinance. The exceptions relate to lia- 
bilities for the use of money, or other 
property which does not belong to her, and 
to liabilities. springing from neglect of du- 
ties imposed by her charter, from which 
parties are enjoined. Ih, 

20. Even these exceptions are limited 
in many instances, as where the property 
or money is received in disregard of posi- 
tive prohibitions in her charter — as for in- 
stance, upon the issuance of biUs of credit. 
[h. 284. 
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3. Decree. 

III. Upon the Homestead. 
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VIII. Lease of Mortgaged Property. 
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I. In general. 

1. A party having knowledge of the ex- 
istence of a prior mortgage who then takes 
a second mortgage on the premises, has no 
right to complain that it was not recorded. 
Jroodworth v. Guzman^ 1 Cal. 205. 

2. There was no ofiicer in San Francis- 
co who, according to the Mexican law, 
was authorized to record mortgages, and, 
unless there was, a mortgagee was not 
bound by the rule of notice to subsequent 
incumbrances. Ih, 

8. Where statutes are in force requir- 
ing mortgages to be recorded, if a subse- 
quent mortgagee has notice of a prior un- 
recorded mortgage, he takes his lien sub- 
sequent to that of the first mortgage. Ih, 

4. Equity will, as against a mortgagor, 
correct a mistake in the description of the 
mortgaged premises as a matter of course, 
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and a person claiming under the mortgag- 
or, and having notice of a prior lien upon 
the premises, is in no better condition than 
the mortgagor himself. Ih. 

5. The particular form of words is nec- 
essary to constitute a mortgage more than 
any other contract, Woodwwrth v. Guz' 
fNOft, 1 CaL 205 ; De Leon v. Hi^uera^ 15 
CaL496. 

6. Where a power of sale is contMned 
in a mortgage, and under a sale bj virtue 
of such power the mortgagor becomes the 
purchaser, the equity of redemption still 
attaches to the property in favor of the 
mortgagor and he may redeem. Benham 
V. Eawey 2 CaL407. 

7. Where the complaint does not charge 
the mortgagee with negligence and im- 
proper conduct in leasing the mortgaged 
premises, the court cannot charge the jury 
thereupon, though evidence may have 
been admitted on that point. Ih, 

8. Where a sale was irregularly made 
under a power contained in a mortgage, 
and the bill filed by the mortgagor did not 
ask to have it set aside, the sale must 
stand. Ih. 408. 

9. But where such sale was not made 
in cash, but for currency of less value, the 
mortgagor is clearly chargeable with the 
highest market value of the lot sold, to be 
credited to the^ account of the mortgagor. 
Ih. 

10. If the mortgagor acts in bad faith 
towards the owner, or is guilty of gross 
negligence, such as will greatly injure the 
owner, he is liable to such damages as a 
jury may assess. Ih, 

11. When a mortgagee takes possession 
of the mortgaged premises, his care and 
trouble are bestowed for the furtherance 
and protection of his own interests, and 
he can ask no compensation for his servi- 
ces. Ih. 

12. A stipulation that a party should be 
protected for his advance of money to be 
expended in building upon a mortgaged 
lot, by the mortgagee, is a promise to re- 
pay the money so expended out of the 
mortgaged premises, and is binding on the 
assignee of the mortgage with notice. God' 
effroy V. OaldweUy 2 CaL 492. 

13. Mortgages at the present day are 
considered as mere securities for the pay- 
ment of money, and no breach of Uieir 
conditions can possibly vest the title in the 
mortgagee. Ih. 



14. A mortgage made prior to the pas- 
sage of the act concerning conveyances, 
was not recorded in accordance with the 
provisions of the forty-first section of the 
said act : held, that it lost its priority as 
against a subsequent purchaser, without 
notice. Call v. HoMiingt^ 3 CaL 184. 

15. The purchaser of a mortgage is 
subrogated to the rights of a mortgagee. 
Johnston v. Dopkins, 3 CaL 395. 

16. If the mortgagor stood by and saw 
the mortgagee sell the property in fee 
without interposing, and a "knowledge of 
this could be brought home to the mort- 
gagor's subvendees, he, and those claim- 
ing under him, would be estopped from 
asserting title. Fergmon v. MiUer^ 4 Cal. 
102. 

17. A conveyance of real estate condi- 
tioned to be void on the payment of a 
given sum of money on a given day, others 
wise to remMn in full force and virtue, is a 
mortgage, and not a conditional sale. Ih. 

18. It is necessary to record a mort- 
gage to give notice only to ^ subsequent 
purchasers or mortgagees without notice"; 
no mention b made of liens, hence it fol- 
lows that a mechanic's lien will not pre- 
cede an unrecorded mortgage of prior date.* 
Bose V. Munie, 4 CaL 173. 

19. A defendant in a foreclosure suit 
cannot object that his wife also joined in 
the execution of the mortgage, but is not 
made a codefendant. PoweU v. Rou^ 4 
CaL 198. 

20. In an action of ejectment, brought 
by a purchaser at Sherds sale under a 
decree of foreclosure, and sale of mort- 
gaged premises, to recover the same against 
the mortgagor in possession, the mortgagor 
is estopped from setting up title in another 
as a defense to the action. Redman v. 
BeUamy, 4 CaL 250. 

21 • Where a party, to enforce a claim for 
the balance of the purchase money paid, 
instead of resorting to his lien in equity, 
commenced an action at law, for the re- 
covery of money, and sold the land on 
execution subject to a mortgage, the pur- 
chaser to enforce the subrogation to any 
equitable lien, must file his bill to that ef- 
fect, but cannot set up his right in an ac- 
tion to enjoin the mortgagee from foreclos- 
ing his mortgage thereupon. AUen v. 
Phelpt, 4 CaL 259. 

*The Act of H05, p. Ifift, provided that mortgagof mast be 
recorded to have precedence over liens. 
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22. An action will not lie on the mere 
recital in a mortgage of the existence of a 
debt Shafer v. Bear River and Auburn 
W. 4- M. Co., 4 Cal. 295. 

28. A conveyed land to B, and allowed 
part of the purchase money to remain un- 
paid ; B afterwards sold part of the land 
to C, who had no notice of A's lien as 
vendor, and gave a mortgage to B for part 
of the purchase money. A obtained a 
judgment against B for the unpaid pur- 
chase money, and levied upon and sold 
B's interest in the land : it was held that 
the purchaser at sheriff's sale did not ac- 
quire title to the mortgage debt due from 
G to D. Bryan v. Sharp, 4 Cal. 349. 

24. Plaintiff purchased at sheriffs sale 
under foreclosure of a mortgage, property 
for twenty dollars, worth three thousand 
dollars, with a rental of fifty dollars per 
month. The defendant purchased the 
property under another mortgage for two 
thousand dollars, and the pluntiff being in 
possession, filed his bill to cancel the de- 
fendant's deed and remove the cloud from 
his title : held, that to entitle the party to 
this relief, it must appear that his purchase 
was fair, just and reasonable, and founded 
upon an adequate consideration, as a court 
of equity will not use its powers to com- 
plete a speculation which is already too 
fortunate to obtain its favorable regard. 
Durdap v. KeUey, 5 Cal. 181. 

25. A mortgage upon record operates 
as constructive notice to all parties, and 
the purchaser thereof cannot be charged 
with constructive notice of anything sub- 
sequent to the mortgage except its assign- 
ment or satisfaction duly entered of record. 
Peters v. Jamestown Bridge Co., 5 CaL 
836. 

26. Treating a mortgage as a mere se- 
curity for the purchase money, it is evi- 
dent that the debt could not be lost by the 
acceptance of a new mortgage intended to 
supply the old one and secure the same 
debt. IHUan v. Byrne, 5 Cal. 457. 

27. Where land is chargeable for the 
purchase money, that charge could not be 
evaded by the execution of any new mort- 
gage designed to secure the debt lb. 

28. A married woman has no power to 
execute a mortgage to secure the payment 
of a promissory note given by her as a 
femme covert Simpers v. Sloan, 5 Cal. 
458. 

29. Where a mortgage is executed si- 



multaneously with a conveyance of the hmd, 
it is considered in law w one act, and no 
prior lien on the general property can be 
prior to the mortgage. Guy v. Carriere, 5 
Cal. 512. 

80. The entering a discharge of the 
mortgage by the mortgagee does not of 
itself discharge the del^, ^ut only the se- 
curity. Sherwood v. Dunbar, 6 CaL 54 ; 
Shaver v. Bear River and Auburn W* 4* 
M. Cb., 10 Cal. 402. 

81. In an action of foreclosure, where 
the complainant has a copy of the mort- 
gage annexed to which it refers : held, that 
a correct description of the land in the- 
mortgage is sufiicient for the purposes of 
the suit Emeric v. Tame, 6 Cai. 156. 

32. Mortgages and liens of record form, 
no exception to the rule prescribed by 
section one hundred and thirty-six <^ the 
act to regulate the estates of deceased 
persons ; and the claims secured by them 
must have been presented to the executor 
or administrator, and rejected by him, be- 
fore an action can be midntained on them. 
Ellisen v. HaJHeek, 6 CaL 893; FaOener^^ 
Folsom, 6 Cal. 412 ; Bentsch v. Porter^ 
10 Cal. 560. 

33. A mortgagee in possession has a 
legal title against the whole world, sub- 
ject to the rights of the mortgagor ; there- 
fore, when he mortgaged the property and 
subsequently erected a building on it, for 
the cost of which a mechanic's lien was 
filed, the holder of the lien cannot object 
to the legality of the mortgage in the face 
of which he contracted. Ferguson v. Miir' 
ler, 6 CaL 404. 

34. A mortgage debt due by the estate 
of a decased person stands in the same po- 
sition as any other debt, and its allowance 
by the executor and probate judge gives 
to the claim all the virtues and properties 
which a judgment against executors can 
have under our system. FaUcner v. Fcl' 
som, 6 CaL 412. 

85. The sale of the equity of redemp- 
tion of mortgaged premises, and the as- 
signment of the rents thereof until fore- 
closure and sale to a creditor, cannot 
operate as a fraud upon the mortgagee, 
whose rights are . secured and may be en- 
forced by foreclosure. Dewey v. Latson^ 
6 CaL 616. 

86. Where the plaintiff filed his bill to 
foreclose a mortgage executed by defend- 
ants, who admit the demand but ask that 



MORTGAGE. 



749 



In general. 



a certain stun be retained in the hands of 
the eoart to answer a judgment against 
defendants, to the satisfaction of which 
they claim that the plaintiff is proportion- 
ately liable as a former partner of defend- 
ants, although he was not served with 
process in &e case : held, that it was er- 
ror to retain such sum in the hands of the 
court. BeU t. Wahk, 7 Cal. 87. 

37. Where the owner of a lot contract- 
ed for the erection of a house thereon, and 
agreed to pay certain sums of money as 
the work progressed, and on its comple- 
tion to convey a certain other lot, for which 
purpose B. releases the mortgage on the 
lot ; and during the work the owner of the 
lot cm which the building was being erect- 
ed mortgaged it to B., and subsequently 
en its completion, by agreement with the 
builders, gave his note for $10,000 instead 
of the lot he was to convey, and the build- 
ers filed a notice of lien, and assigned note 
and lien to plaintiff: held, that so much of 
the claim as represented the value of the 
lot which was to have been conveyed must 
be postponed to the mortgage. Satde v. 
Iknves, 7 CaL 576. 

38. A deed and mortgage being simul- 
taneous, are but parts of the same trans- 
action. Lassen v. Vance j 8 Cal. 275. 

39. He who takes a second conveyance 
or mortgage with actual notice of the first, 
deliberately aids and abets the fraudulent 
grantor or mortgagor, in the attempted 
commission of a fraud, and should justly 
suffer the consequences. MitcheU v. Steel- 
man, 8 Gal. 376. 

40. Where A mortgaged a lot of land 
for five hundred dollitfs, and afterwards 
conveyed the same to B, a femme sole, in 
trust for her children, and A then married 
B, and the two tc^ther then borrowed an 
additional sum, and executed a joint mort- 
gage for the whole amount to the assignee 
of the first mortgage, and the note of the 
first debt was surrendered, though the 
mortgage was not canceled, and the debt 
was again increased, and the last mort- 
gage canceled, and a new one for the in- 
creased amount executed by A and B : held, 
that the holder of the last note and mort- 
gage was entitled to a judgment thereon, 
and to a decree of foreclosure and sale for 
the amount of the first note and mortgage. 
BirreU v. Schie, 9 CaL 107. 

41. Possession by the mortgagee cannot 
abridge, enlarge, or otherwise affect his in- 



terest, nor convert that which was previ- 
ously a security into a seizin of the free- 
hold. Nagle v. Macy, 9 Cal. 429. 

42. A mortgagee who is also a trustee 
is as strictly bound to fulfill his trust faith- 
fully as he would be were he not a credi- 
tor, but acting for the benefit of another 
cestui que trust Gvnter v. Janes^ 9 Cal. 
668. 

43. A mortgage is a security for a debt, 
and of course the relation of creditor and 
debtor must exist between its different 
parties. Sichox v. Lo$De, 10 Cal. 206. 

44. If a debt continued after the exe- 
cution of the conveyance, the instrument is 
a mortgage ; if on the other hand the debt 
was extingubhcd by the conveyance, the 
agreement to reconvey must be regarded 
as an independent C(mtract. in no respect 
affecting the absolute character of the orig-. 
inal instrument. Ih. 207. 

45. Where there is doubt on this point, 
courts of equity lean in favor of the right 
of redemption, and construe instruments 
as constituting a mortgage, rather than a 
conditional sale. Ih. 207. 

46. It is not neces3ary to constitute a 
mortgage, that it should appear upon the 
face of the papers that there waa any per- 
sonal obligation cm the part of the mort- 
gagor to pay the amount of the principal 
and interest. Such obligation would only 
enable the mortgagee to look to the mort- 
gagor for any deficiency remaining after 
the application of die proceeds of sale of 
the premises to the payment of the sum 
secured. Ih. 200. . 

47. A conveyance, and an attendant 
agreement for a reconveyance upon the 
payment of the amount of the considera- 
tion and interest, do not of themselves in 
the absence of other circumstances create 
a mortgage, but only a defeasible purchase^ 
which should be narrowly watched, but it 
may be made the means of converting 
what was in fact intended as security into 
an absolute purchase. Ih, 

48. Slight circumstances will determine 
the transaction to be one of mortgage 
when that can be done without violence to 
the understanding of the parties. Ih* 

49. Where a mortgaged debt has been 
lost by the negligence of the notary, the 
measure of damages is the amount of the 
debt and interest to be secured by the 
mortgage. Fogariy v. Finlay^ 10 Cal. 246. 

50. Where a debtor who was at the 
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time insolvent, executed a mortgage of all 
his property and effects to certain specified 
creditors, to secure his indebtedness to 
them and to protect them from liabilities 
incurred by their endorsement of his paper : 
held, that the mortgage was not an assign- 
ment either within the letter or spirit of 
the insolvent act, and did not create a trust 
for the use of the mortgagor, prohibited by 
the statute of frauds. jDana t. Standfords^ 
10 Cal. 277. 

51. A note and mortgage executed by 
thirteen partners in a joint enterprise to 
three of them, is equivalent to a note and 
mortgage executed by the whole to the 
three for an amount less by the propor- 
tion of the number of three to the whole ; 
that is, to three-thirteenths of the sum 
therein mentioned, and may be enforced in 
equity in like manner as if so executed. 
McDowell V. Jacobi, 10 CaL 389. 

52. Though a mortgage in contraven- 
tlon of law is void, it is not perceived 
that this fact invalidates the debt it was 
intended to secure. Shaver v. Bear River 
and Auhum W. ^ M. Co^ 10 Cal. 402. 

53. Where the vendee's agent, in the 
purchase of a tract of land, has actual no- 
tice of a mortgage on the premises at the 
time of purchase, the vendee will be pre- 
sumed to have taken the propertv subject 
to the mortgage. May v. Barely 12 Cal. 
91. 

54. No presumption arises of a gift or 
advancement to the wife from the fact that 
a note and mortgage were taken in the 
name of both. Meyer v. Kinterj 12 Cal. 
255. 

55. A party in possession of public 
land, claiming title to it, must be presumed 
to be the owner of it, and can mortgage it. 
When another party enters under, and in 
privity with the title of the mortgagor, he 
will not be allowed to defeat the mortgage 
upon the ground that the same was not 
executed in pursuance of the statute con- 
cerning chattel mortgages. Houseman v. 
Chaee, 12 Cal. 291. 

56. A vendor's lien does not exist in 
this State where a mortgage security is 
taken for the purchase money. Hunt v. 
WaJtrntnan^ 12 CaL 305. 

57. The fact that such mortgage is de- 
fective, does not revive the lien, as it is the 
intention of the vendor which controls. lb, 

58. The fact that two or more persons 
join in the execution of a mortgage of 



lands, does not raise a presumption that 
the estate mortgaged is joint property, 
and a judgment cannot be entered against 
all when only one is served. Bowen v. 
May, 12 Cal. 351. 

59. A mortgage on public land, or the 
improvements thereon, is not void because 
it does not follow the provisions of the 
chattel mortgage act That act gives a 
new remedy, but does not take away the 
old. Haffley v. Maier^ 13 CaL 14. 

60. The mortgagor having mortgaged 
the land as his own proper^ is estopped, 
as are his privies in estate, from saying it 
is public land. Ih. 

61. In suit on a note and mortgage, 
where creditors of the defendant inter- 
vened, alleging the note and mortgage to 
be fraudulent as against them, the inter- 
venors cannot prevent a judgment for 
plaintiff against defendant The most 
they can claim is protection against the 
enforcement of the judgment to their preju- 
dice. Horn V. Volcano Water Co^ 13 
CaL 69. 

62. Subsequent creditors cannot com- 
plain that the note and mortgage of a 
common debtor were executed without 
consideration. lb. 71. 

63. A mortgagee of land in possession 
must account for rents and profits; and 
after pa3rment of the debt for which the 
mortgage was given, he becomes by opera- 
tion of law trustee of the surplus for the 
mortgagor. Pierce v. Bobinsony 13 CaL 
120. 

64. Parol evidence is admissible in 
equity to show that a deed absolute upon 
its face was intended as a mortgage, and 
that the restriction of the evidence to 
cases of fraud, accident or mistake in the 
creation of the instrument, is unsound in 
principle and unsupported by authority. 
Pierce v. Bobinson, 13 Cal. 125 ; over- 
ruling Lee V. Evansj 8 Cal. 434, and Low 
V. Henry, 9 Cal. 548. 

65. The Uncle Sam Mining Company 
execute a mortgage upon their mining 
claims to B., a director of the company. 
The mortgage was in fact in trust to se- 
cure F., who had as security for R. signed 
with him a joint and several note to D., 
for money loaned by him to B. The 
money was for the company. R. as- 
signs this mortgage to F. to secure him 
against his liability on the note, delivering 
the mortgage at the same time to F. who 
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retained it a few minutes and returned it 
to R. to receive the interest from the com- 
pany, as agfent for him, F. The note is 
unpaid; R. owes the company nothing: 
held, that after the assignment, B. had no 
interest in the mortgage which a judgment 
creditor could reach ; that the delivery of 
the mortgage to R. for the purpose of 
collecting interest, there being no circum- 
stances of fraud or suspicion, did not im- 
pair the rights of the assignee ; that the 
liability of F., as surety, was a sufficient 
consideration for the assignment, and that 
such an assignment is not a mortgage of 
a mortgage. Hall ▼. Bedding, 13 Cal. 
219. 

66. Mere indefiniteness of the descrip- 
tion in the mortgage is no objection to the 
enforcement of the mortgage as it is writ- 
ten, whatever the effect oi the sale under 
such a description would be. TVyon v. 
Suttauy 13 Cal. 491 ; Whitney v. Buck- 
man, 13 Cal. 538. 

67. Where a mortgagee released a mort- 
gage made by two parties, and took a new 
mortgage made by one to whom the other 
had meanwhile sold, the new mortgage be- 
ing for a less sum by five hundred dollars, 
paid at the time, and bearing a different 
rate of interest, it will require clear evi- 
dence of fraud to induce a court of equity 
to interfere, and give the mort^ige pri- 
ority over intervening liens. Dingman 
V. Randall, 13 Cal. 513. 

68. If a mortgage under seal expressly 
declares and recites an indebtedness, that 
is sufficient evidence of the indebtedness 
in a foreclosure suit. No law requires 
any note, bond or^the like, in addition to 
such a mortgage. Whitney v. Buckman, 
13 Cal. 539. 

69. The right to a preemption in public 
land is not assignable, but may be mort- 
gaged ; and if the mortgagee gets no title 
through the mortgage, this is not an ob- 
jection to be raised by the man who makes 
it. Jb. 

70. Where husband and wife execute a 
note and mortgage, the note is good as to 
the husband, even if void as to the wife ; 
and the property is bound by the mort- 
gage, independent of the note of the wife. 
lyeiffer v. Bhein, 13 Cal. 649. 

71. At common law, a bond for title is 
in effect a mortgage. The legal title re- 
mains in the vendor, and an equity vests 
in the vendee to have the title on compli- 



ance with the conditions. The legal title, 
as also the equity, goes to the whole estate, 
and includes fixtures. The vendor can 
bring ejectment on breach of condition, or 
foreclose. Merritt v. Judd, 14 Cal. 73. 

72. In a suit to enforce a mechanic's 
lien on a ditch, a mortgagor of the ditch 
subsequent to the lien has no absdute 
right of intervention. And where the 
suit had been pending some time, and the 
application to intervene was made just as 
plaintiff was taking judgment, the appli- 
cation was properly refused. Hooker v. 
KeUey, 14 Cal. 165. 

73. For extra work on a building by 
the contractor, in pursuance of a general 
provision in the contract for extra work, 
at the will of the owner, there may be a 
lien on the property, as against a mort- 
gage, given by the owner before the extra 
work was commenced, provided the work 
was done with the knowledge of the mort- 
gagee and without objection from him. 
Saule V. Dawe9y 14 Cal. 250. 

74. A deed of trust, the trustee not be- 
ing the creditor, but a third party, given 
to secure a note, and authorizing the 
trustee to sell the land at public auction, 
and execute to the purchaser a good and 
sufficient deed of the same, upon default 
in paying the note or interest as it falls 
due, and out of the proceeds to satisfy the 
trust generally, and to render the surplus 
to the grantor, is not a mortgage requiring 
a judicial foreclosure and sale. Koch v. 
Briggs, 14 Cal. 262. 

75. In mortgages there exists the right 
to foreclose, after condition broken, and 
the right of redemption from forfeiture. 
These two rights are mutual and recipro- 
cal. Where one cannot be enforced, the 
existence of the other is denied; and 
when either i^ wanting, the instrument, 
whatever its resemblance in other re- 
spects, is not a mortgage. Ih. 263. 

76. In mortgages, the form of the con- 
tract is one of conveyance, while in truth 
the contract is only one of security, and 
equity gives effect to the intention of the 
parties. lb. 

77. A tender of the money due on a 
bond and mortgage, after the law day of 
the mortgage, and a reftisal to accept the 
money, do not discharge the lien of the 
mortgage. Perre v. Ga$tro, 14 Cal. 528. 

78. In considering the operation of 
a mortgage upon subsequently acquired 
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title, it is immaterial whether it be regard- 
ed as a conveyance of a conditional es- 
tate, as at common law, or as creating a 
new lien or incumbrance, as by the law of 
thU State. Clark v. Baker, 14 CaL 632 ; 
Clark F. BoyreaUy 14 Cal. 636. 

79. In this State, a mortgagee of a 
term in possession is not liable as assignee 
upon the covenants of the lease. Johnson 
V. Shermany 15 Cal. 292. 

80. A mortgage is a mere security, and 
does not vest in the mortgagee any estate 
in the land, either before or afler condi- 
tion broken. Payment after default oper- 
ates to discharge the lien equally with pay- 
ment at the maturity of the debt* lb. 
293. 

81. Nor does possession under the mort- 
gage affect the nature of the mortgagee's 
interest ; it does not change the relation of 
debtor and creditor, or impair the estate 
of the mortgagor, but leaves the rights and 
interests of the parties exactly as they ex- 
isted previously. Ih, 

82. Possession taken by the consent of 
the owner, or by contract with him, may 
confer rights as against third parties, but 
they are independent and distinct from 
any rights springing from the mortgage, 
from which they derive no support, lb, 

83. The law of England and New York 
upon these points stated* Parol evidence 
is admissible to show that a conveyance or 
assignment, absolute on its face, was in- 
tended as a mortgage. 76.291. 

84. A tract of land was held by several 
tenants in common, and on partition, a cer- 
tain portion was set apart and quit-claimed 
to plMntiff, representing H., who had con- 
veyed to plaintiff as security for endorse- 
ments. Another portion of the land was 
set apart and quit-claimed to H. The 
portion thus received by H.. was subse- 
quently conveyed to plaintiff, and em- 
braces the land in controversy : held, that 
plaintiff is not mortgagee of the premises ; 
and even if he held the premises conveyed 
by H. to him as security for the endorse- 
ment of M., it was as trustee of the legal 
title ; that the tide had passed from H., 
and had never been in M., except of an 
undivided interest before the partition, and 
was, therefore, in plaintiff, who could 
maintain ejectment. Seaward v. MaloUej 
15 CaL 807. 

85. Defendants were the holders of a 
mortgage, executed by the Yreka Water 



I Co. and B. to them, to secure advances 
made, and to be made, by themselves and 
others, to said company. Plaintiff had 
made advances to the company, and was 
one of the persons intended to be secured 
by the mortgage, though not a party there- 
to. Defendants assign the mortgage, re- 
ceive the consideration therefor, but refuse 
to pay any portion of the money to plaint- 
iff, who sues for money had and received 
to his use : held, that the action lies ; that 
defendants are in possession of money 
which in equity and conscience they are 
bound to pay over. Krtutz v. Liv%ng$Umj 
15 Cal. 347. 

86. Held, further, that defendants oc- 
cupied toward plaintiff Uie position of 
trustees, and that the money sued for was 
received in that character ; that it is of no 
consequence that the trust was created by 
a contract to which, plaintiff was. not a 
party, as he subsequently assented to it, 
and defendants cannot now repudiate it, 
and retain money which they would not 
otherwise have: received* lb. 

87. Bill avers, in substance, plaintiff to 
be holder of several notes and mortgages 
executed to him by defendants, H. and 
wife, and that the defendant, 0*D., pro- 
posed to plaintiff to buy said notes and 
mortgages for a certain sum? which plaint 
iff agreed to take ; that O'D. desired, be- 
fore closing the purchase, to see H. and 
wife, and Team whether they could be 
induced or compelled to pay the notes; 
asked the plaintiff for the notes and mort- 
gages to show H. and wife, and that 
plaintiff delivered them to him, relying on 
his honesty ; that O^D* saw H. and wife, 
who were illiterate, and by representing 
himself as the owner of the notes, etc, 
which he exhibited, by threatening to sue, 
etc., induced H. and wife to give him an 
absolute deed in fee simple of the mort- 
gaged premises for one hundred dollars, 
the premises being worth many more thou- 
sands of dollars ; that O'D. then returned 
the notes, etc., declined purchasing of 
plaintiff, and concealed the fact of having 
a deed from H. and wife ; that all this was 
a fraud on plaintiff; that 0*D., in taking 
said deed, acted as agent and trustee of 
plaintiff, and for his benefit,, and should 
have taken the deed in his name ; that in 
equity said O'D. ought to be declared 
such trustee, and execute a deed of the 
property to phuntiff ; that on account of a 
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defect in the record of one of the mort- 
gages, it does not im|)art notice, etc., and 
that if O'D. should sell the property, as he 
is trying to do, to an innocent purchaser, 
such sab would injure plaintiff irrepara- 
bly. Other parties are made defendants, 
as claiming some interest subsequent to 
plaintifT. (!)omplaint prays for injunction 
against O'D., that said trust be declared, 
that he execute a deed to plaintiff, that 
H.'s wife execute to plaintiff such further 
conyeyanoe and assurance and release of 
equity of redemption as may be just in 
satisfaction of said mortgages, and that all 
defendants be barred, foreclosed, etc. ; or 
that the deed by H. and wife to O'D. be 
declared void and canceled, and he be fore- 
closed of all equity of redemption there- 
under ; and if such deed be canceled, that 
then the plaintiff have judgment against 
H. and wife on said notes, that all the 
defendants be barred, etc., and premises 
sold to pay the judgment, etc. O'D. de- 
murs that inconsistent causes of action are 
united: held, that the demurrer is not well 
taken, that the allegations of the com- 
plaint make out a homogeneous case as 
against all the defendants, to wit: a right 
to enforce the mortgages, and to a decree 
of foreclosure binding subsequent claim- 
ants, of whom O'D., by his purchase, is one, 
with notice of the mortgages. DeLeon v. 
Hiffuera^ 15 Cal. 495. 

88. Held, further, that O'D. cannot set 
up either the invalidity of the mortgages 
given by H. and wife — who release errors 
—or the title acquired by him from them, 
and that he holds property in trust for 
pbiintiff^ Ih. 495. 

89. The notes and mortgages in this 
case were properly admitted in evidence, 
against the objections of O'D., as showing 
the history ioS the transaction, and his 
connection with the property, as also the 
consideration of the last mortgage, which 
was given as security for money then 
loaned, and for the money previously 
loaned, and secured by three previous 
mortgages on the same land. Ih, 496. 

90. A subsequent purchaser of property 
mortgaged, with actual notice of the mort- 
gage, cannot object to defects in the regis- 
try thereof. lb. 496. 

91. A mortgage describing the land as 
" the rancho of her property, in the place 
known by the names of ^ Laguna de los Pa- 
les Colorados,' or ^ Santa Clara,' in Contra 



Costa county,'' and stating the land to be 
the half league the mortgagor acquired 
from the grant to her first husband, Juan 
Bemal, which grant is before the United 
States commission for confirmation, is not 
void for uncertainty in description. Ih, 

92. No particular words are necessary 
to create a mortgage. The words, '^ we 
mortgage the pn^erty," when accompan- 
ied by a provision for the sale of it in case 
the money, recited in the instrument as 
being thus secured, be not paid, are clearly 
sufficient. Ih, 

93. The property of the wife may be 
mortgaged by joint deed of herself and 
husband for the debt of the husband. Ih, 

94. Query: whether in a foreclosure 
suit in the seventh district as to land situ- 
ate in Contra Costa county, a party can 
appear and contest the case in San Fran- 
cisco, before the judge of the seventh dis- 
trict, under a stipulation, and without ex- 
ception as to the place of trial, and after- 
wards assign that fact as error. Ih, 495. 

95. R. & Co., defendants, had two me- 
chanics' liens upon certain property, one 
filed October, SOth, 1854, the other 
filed December 8th, 1854, against defend- 
ant, y. In 1855, R. 4c Co. sign an entry 
on the record of liens, stating that the 
liens did not fall due till January 15th, 
1856. This was done on the supposition 
that the act of 1855 permitted such exten- 
sion of credit with safety. Discovering 
that such act in this respect did not apply to 
existing liens, R. & Co., November 16th, 
1855, brought suit on the liens, obtained 
judgment, sold the property, bought it in 
and received a sheriff's deed. Plaintiff, 
as mortgagee of the property subsequent 
to the liens, obtained judgment, sold the 
property, bought it in, received a sheriff's 
deed, and now files his bill to set aside R. 
& Co's judgment and sale on the ground 
of fraud : held, that R. & Co. and V. had 
a right to rescind the arrangement made 
to extend the lien, suoh extension having 
been made under misapprehension, the 
debt being legal and just, and plaintiff 
having acquired no rights which it would 
be inequitable to disturb ; that such rescis- 
sion is no evidence of fraud. GamUe v. 

VoU, 15 Cal. 510. 

96. The fact that judgment on the liens 
in this case included a charge of interest 
at two per cent, given on a prior extension 
of the lien, which interest is over and 
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above the original contract price for the 
articles for which the lien was claimed, is 
not of itself conclusive proof of fraud in 
the judgment, but such interest cannot be 
charged on the premises as against plaint- 
iff. Ih. 

97. As subsequent mortgagee, plaintiff 
would have a right, in a proper case, to 
redeem the premises from the sale under 
the judgment on the liens, by paying 
the money justly due, interest, costs, etc, 
he not having been party to the suit by 
the lien holder. lb. 

98. Where a mortgage is given to se- 
cure a debt, it is not of the essence of the 
deed whether the debt be evidenced by 
one form of contract or another. All that 
a court of equity desires to know is, what 
is the debt really intended to be secured. 
Biankman v. VaUefOj 15 Cal. 644. 

99. In a foreclosure suit on bond and 
mortgage, the (Ibm^ that the bond offered in 
proof on the trial does not answer the des- 
cription of the bond as recited in the mort- 
gage, is matter of identity merely, and not 
properly matter of variance-^the bond of- 
fered answering to the description given 
in the complaint. /A. 

100. In this case, as the bond in the 
complaint answers to the description of the 
bond offered in evidence, and as the com- 
plaint avers that the mortgage was given 
to secure this bond — ^the denials in the an- 
swer being literal and conjunctive — the 
execution of the bond and mortgage was 
held to be admitted by the answer, as also 
that the mortgage was given to secure the 
debt evidenced by the bond. lb. 

101. Although an answer denies the 
delivery of a bond and mortgage, still 
their possession by plaintiff is evidence of 
delivery. lb. 

102. A mortgage is not personal prop- 
erty within the revenue act of 1856, nor 
liable, as such, to taxation. FaSlsner v. 
Hunt, 16 CaL 171. 

103. An assessment thus : ^Mortgages 
(Marysville) $100,000," is insufficient un- 
der &e act. The assessment does not 
show for what the mortgages were given, 
nor on what property, nor whether the 
debts were solvent, nor the value of the 
property mortgaged; and the sole fact 
that the mortgage was held for a given 
amount does not make the mortgage sub- 
ject to taxation as for so much money. lb. 
172. 



104. Land mortgaged may be taxed 
without reference to the mortgage, and if 
the mortgage be to secure a debt, the debt 
may be taxed ; if to secure a loan of 
money, the money may be taxed ; but the 
act does not intend to tax the mortgage, as 
such, and also to tax the money loaned 
and secured by the mortgage, or the solv- 
ent debt it represents. lb. 171. 

105. An assessment thus: ^Personal 
property — ^mortgages (Marysville) $100,- 
000," is not good as an assessment of per- 
sonal property, independent of the term 
'^ mortgages," on the ground that the act 
requires no description of personal prop- 
erty to be given, but its value only. The 
whole statement must be taken together, 
and that shows ^ mortgages " to be taxed, 
and they are not subject^ to taxation as 
such. lb. 172. 

106. Prima facie, a mortgage is no 
more taxable than a deed or any other 
muniment of title or mere security, and 
the money which it secures cannot be 
taxed without a more particular descrip- 
tion than the general designation, ^ per- 
sonal property." lb. 

107. Under this act, a lumping assess- 
ment of ^ personal property " is bad. 
Every item of taxable property need not 
be listed, but the different classes named 
in the act should be stated — ^as goods, 
money loaned, gold dust, solvent debts, 
etc lb. 

108. A mere stranger, who voluntarily 
pays money, due on a mortgage, and fails 
to take an assignment thereof, but allows 
it to be canceled and discharged, cannot 
afterwards come into equity, and in the 
absence of fraud, accident or mistake of 
fact, have the mortgage reinstated, and 
himself substituted in the place of the 
mortgagee. Cases cited as to whether and 
when payment of money due on a mort- 
gage operates as a discharge or as an as- 
signment of the mortgage. Guyr.Du 
Uprey, 16 CaL 198. 

109. The wife cannot mortgage her sep- 
arate real estate unless her husband unite 
in the oonveyanoe in the mode prescribed 
by our statute — at least, as to property 
acquired after the passage of the statutes ; 
and these statutes, when operating in futu- 
ro, are constitutional. Hdrrtton v. Braum^ 
16 Cal. 290. 

110. The act of February 14th, 1855, 
makes an exception in case the husband 
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be not, and for one year next preceding 
the execution of the conveyance of the 
wife has not been, bona fide residing in 
State. Bk 

111. But the fact that the husband 
abandons his wife, or suffers her to act as 
a fenune sole, and take care of herself, 
does not give her a right to mortgage eith- 
er his or her separate property — ^whatever 
may be the effect of such acts of the hus- 
band in rendering her personally liable for 
her contracts. Ih* 291. 

112. A mortgagee in possession of per- 
sonal property has such a title that a fe- 
lonious taking of the property by the mort- 
gagor would be larceny. PeofU v. Stume^^ 
16 C^. 371. 

113. At common law a mortgage was 
regarded as a conveyance of a conditional 
estate, and upon breach of its condition 
the estate beoeune absolute ; but courts of 
equity, to relieve from the hardships of 
this rule, gave to the mortgagor a right to 
redeem upon payment, within a reasonar 
ble time, of the debt secured. Goodenow 
V. Ewer, 16 Cal. 466. 

114. In this State, a mortgage is not 
regarded as a conveyance vesting in the 
mortgagee any estate in the land, either 
before or after condition broken, but is re- 
garded as a mere security, operating upon 
Uie property as a lien or incumbrance 
only. Ih. 467. 



II. Foreclosure. 

115. The defendant bought of plaintiff 
land, and gave a mortgage to secure the 
payment of the purchase money, and on 
the foreclosure pleaded a want of consid- 
eration : it was held, he was estopped in 
his defense by the terms of the mortgage. 
Tartar v. HaU, 3 Cal. 266. 

116. If the plaintiff claims under a con- 
veyance shown to be a mortgage, it is not 
new matter for the defendant to show bv 
the same witness that the mortgage had 
been satisfied. Chenery v. Paknerj 5 Cal. 
132. 

117. The usual and best method of pro- 
ceeding in cases of foreclosure is to ap- 
point a master, to find and report an 
amount due, and then exceptions may be 
filed to the report upon which the judg- 
ment of the chancellor is given, and this 



may afterwards be assigned as error. Guy 
V. Middleton, 5 Cal. 417. 

118. It is no error for the chancellor to 
make the calculations himself; but when 
he has done so, a mistake in calculation 
must be brought to his notice in some form 
analogous to that of an exception to a mas- 
ter's report. Ih. 

119. Actions for the foreclosure of mort- 
gages must be tried in the county in which 
the subject of the action or some part 
thereof is situated. Vatteio v. Randall, 5 Cal. 
462 ; contra WatU v. White, 13 Cal. 324. 

120. He who has the right to the note 
has undoubtedly the right to foreclose the 
mortgage, though not made to himself. 
Ordy. McKee, 5 CaL 516. 

121. A copy of a mortgage is not ad- 
missible in evidence when the absence of 
of the original is not accounted for. lb. 

122. Where a new note on the same 
terms between the same parties for the 
same sum and of the same date, is given 
as a substitute for a previous note secured 
by mortgage, the owner is entitled to a 
foreclosure ^n the new note. Springy. 
Bill, 6 Cal. 18. 

123. In a suit to foreclose a mortgage 
it is competent for the defendants to intro- 
duce in evidence a subsequent written 
agreement of the parties, by which an as- 
signment of the rents of the mortgaged 
premises, until full payment of the mort- 
gage debt is made by the mortgagor and 
accepted by the mortgagee. Angier v. 
Mastersan, 6 CaL 62. 

124. In a foreclosure suit the plaintiff 
has no right to have a receiver of rents 
and profits of the mortgaged property ap- 
pointed pendmg the litigation. Guy v. Ide, 
6 Cal. 101. 

125. Where the plaintiff being the own- 
er of an undivided one-half of a tract of 
land, mortgaged his interest therein to A, 
and subsequently with his ootenant con- 
veyed the land to B and C, two-thirds to 
one and one-third to the other, by two sep- 
arate deeds, in each of which is set forth 
the agreement of the grantees to assume 
the payment of the mortgage ; and after 
the mortgage fell due the plaintiff filed his 
bill against B and C, to compel a foreclos- 
ure and payment : held, that the case was 
one of chancery jurisdiction, and that it 
was not necessary for pkuntiff first to pay 
the mortgage before bringing his action. 
AheU V. Coons, 7 Cal. 109. 
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126. Where a judgment is rendered 
against A and his sureties, and A and a 
portion of his sureties, in order to secure a 
portion of said judgment, mortgage their 
property, subsequent to which an execu- 
tion under the judgment is levied upon 
sufficient property of B, a surety not join- 
ing in the mortgage, to satisfy the judg- 
ment, and is afterwards voluntai*ily re- 
leased: held, that no action can be main- 
tained on the mortgage, for the levy satis- 
fying the judgment, the mortgage as an 
incident thereto must also be thereby sat- 
isfied. People V. Chisholm, 8 Cal. 30. 

127. Where, the party brought sepa- 
rate action, first at law on the notes, and 
then in equity for a foreclosure, before the 
adoption of the rule consolidating these 
actions : held, that he be allowed both his 
legal and equitable remedies, on payment 
of the costs of the latter suit. Walker v. 
Sedgwick, 8 Cal. 403. 

128. A suit for the foreclosure of a mort- 
gage is peculiarly an equity proceeding, 
and when a district court gains jurisdiction 
of the case for the purpose Of foreclosure, 
it has the right to give full relief, and for 
this purpose to decree and execute a sale 
of the mortgaged premises. BeUoc v. 
Rogers, 9 Cal. 129. 

129. At common law a mortgage vested 
the legal title in the mortgagee, subject to 
be defeated by the performance of the con- 
dition subsequent, but tliis theory is entirely 
changed by our system, and the legal title is 
with the mortgagor subject to be divested 
by a foreclosure and sale. BeUoc v. Rog" 
ers, 9 Cal. 125 ; McMillan v. Richards, 9 
Cal. 411 ; Nagle v. Macy, 9 Cal. 428. 

130. A executed a note and mortgage 
to B ; subsequently A and B entered into 
partnership in the livery business ; A was 
to furnish the stable, hay and grain, and 
board B; and B was to attend to the 
stable ; the profits to be equally divided, 
and the share of A was to be applied in 
discharge of the note. B received the 
sum of three hundred and ninety^ix dol- 
lars as share of the profits of the busi- 
ness, and then afler maturity assigned the 
note and mortgage to C. C brought suit 
against A for the whole amount ; A plead 
payment and set-off: held, that A was en- 
titled to the credit of the payment. Mount 
V. Chapman, 9 Cal. 296. 

131. The owner of the mortgage in 
this State, can in no case become the own- 



er of the mortgaged premises except by 
purchase upon sale under judicial decree 
consummated by conveyance. McMillan 
V. Richards, 9 Cal. 411. 

132. A mortgagor after the sale of the 
mortgaged premises under a decree in a 
suit to foreclose the mortgage, has the right 
to the use and possession of the mortgaged 
premises until the execution of the sheriff's 
deed, but he possesses no right to despoil 
the property in its fixtures. The deed of 
the sheriff takes effect by relation at the 
date of the mortgage, and passes fixtures 
subsequently annexed by the mortgagor. 
Sands V. Pfeiffer, 10 CaL 265. 

133. In an action o^ foreclosure of a 
mortgage brought by the administratpr 
upon a note and mortgage given to the 
intestate in his lifetime, a witness, whose 
wife is a sister and heir of the deceased, 
is incompetent upon the ground of interest. 
Lisman v. Early, 12 CaL 283. 

134. S. and B., in 1854, execute a 
mortgage on their property to H. Subse- 
quently they execute another mortgage on 
the same property to plaintiff. Later, in 

1855, S. conveys his interest to Y., the 
deed declaring the interest to be sold sub- 
ject to the two mortgages. Later, V. sells 
to defendant W., the deed containing the 
same recital as the last. In February, 

1856, a decree of foreclosure of the first 
mortgage to H., sale of the property there- 
under, defendant W. the purchaser, and in 
due time a sheriff's deed to him, and pos- 
session. In June, 1856, foreclosure of 
the second mortgage to plaintiff, sale there- 
under, plaintiff the purchaser, and in 
March, 1857, sheriff's deed to hiqi : held, 
that plaintiff cannot maintain ejectment 
against defendant W. on his sheriff's deed; 
that defendant, claiming title through fore- 
closure of the first mortgage, and being in 
possession, cannot be dispossessed by B. 
Brown v. Winter, 14 Cal. 34. 

135. Assuming that by the recital, de- 
fendant became bound to pay plaintiff 's 
mortgage debt, still he had a right to pay 
it by a sale and purchase under the first 
mortgage. lb. 

136. Under a decree of foreclosure and 
sale, H. had come into possession of the 
mortgaged premises. Subsequently, on 
appeal to the supreme court, the decree 
was reversed, with direction that the sale 
under it be set aside, that defendants in 
the suit be restored to the property sold, 
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and that the court below should proceed 
to dispose' of the case in pursuance of the 
principles of the opinion. The court be- 
low, on filing the remittitur, entered a de- 
cree setting aside said sale, restoring 
defendants to possession, directing plaintiff 
to deliver up possession ; awarding a writ 
of restitution, in case of refusal, vacating 
the credit given on the decree of foreclos- 
ure — the plaintiff having bought in the 
property — and ordering an account of the 
rents and profits of the premises while in 
the hands of H., with an injunction pend- 
ing the account : held, that the order of 
the court below for an account of the rents 
and profits was right; that the general 
direction by this court to the court below, 
to proceed in pursuance of the principles 
of the opinion of this court, was mere 
formality, neither giving authority, nor 
limiting the powers of the court below ; 
that without such direction that court 
could only act in subordination to the 
principles declared by this court ; that the 
question of rents and profits being left 
open by this court, indicated that it was to 
be passed upon by the court below ; that 
there is no distinction as to the right to 
have the corpus of the property restored 
on reversal of the decree under which it 
was sold, and the restoring of the rents 
and profits received from its use ; and that 
the restitution of both is essential to mak- 
ing the party whole. Haun v. Beholds, 
15 Cal. 468. 

137. Where a party gets into possession 
of property, as a water ditch, under a 
sheriff's sale on a foreclosure of a mort- 
gage, and the judgment on which such sale 
was made is afterwards reversed by the 
supreme court, and restitution of the prop- 
erty is ordered, the court below may, on 
motion, order such party in possession to 
account before a referee for the rents and 
profits received by him — that is, for the 
sales of water, etc. The nght to such 
rents and profits being clear, the court will 
not, on a mere question of remedy, comi)el 
a direct suit for them. lb, 4C9. 

138. The common law method, in such 
cases, of an inquisition of damages by a 
sheriff's jury on the writ of restitution, 
would be impracticable in estimating the 
rents and profits of a water ditch — ^involv- 
ing, as the inquiry would, the receipts from 
sales of water every day for a long period, 
as also payments, expenses, etc. This is 

49 



in its nature an equity proceeding — at 
least, to be disposed of according to equity 
practice. lb. 470. 

139. The party so in possession, under 
sheriff's -^ale, is in no better position than 
if it be entered directly under the mort- 
gage, to enforce which the sale was made ; 
and having received the proceeds of the 
property by way of sales of water, and 
appropriated the same to his own use, he 
cannot hold the property bound by the 
mortgage, and at the same time refuse to 
give the mortgagor the benefit of the 
amount so received. In equity he is not 
a purchaser, but a mortgagor ; and though 
the sale was not set aside until afler the 
receipt of the rents and profits, still, when 
it was set aside, the order took effect upon 
the relations of the parties as they existed 
before the sale — the mortgagors and the 
mortgagee have the same rights they had 
before. lb. 471. 

140. The foreclosure in this case did 
not merge the mortgage — ^at least, for all 
the purposes of this question as to account- 
ing for the rents and profits. H. or his 
assignee was as much mortgagee after the 
decree as before. The reversal of the de- 
cree would not affect the mortgage, and if 
H. had entered into possession after the 
decree, but before any sale, he would have 
been bound to account for what he had re- 
ceived as mortgagee. Possibly the lien of 
the mortgage might have been destroyed 
by the judgment, but the mortgage was 
not destroyed, nor the relations of the par- 
ties as mortgagor and mortgagee. lb. 

141. Where plaintiff has two mortgages 
on the same property — the property being 
indivisible — ^and one of the mortgages is 
not due, he may nevertheless file his bill, 
and have a decree for the foreclosure of 
both. And if the second mortgage be- 
comes due before the decree, then defend- 
ant cannot defeat the action as to this 
mortgage by tendering the money due on 
the first mortgage, after the maturity of 
the second. The jurisdiction of the court 
over the subject matter having attached, 
the court should close the controversy by 
settling all things involved in the litiga- 
tion. Hawkins v. HiU, 15 Cal. 500. 

142. The proceeding for a foreclosure 
of the equity of redemption, as those 
terms are understood where the common 
law view of mortgages is maintained, is 
unknown to our system, so far at least as 
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the owner of the estate is concerned. 
Goodenow v. Ewer, 16 Cal. 468. 

143. Tlie mortgagee can here in no case 
become the owner of the mortgaged prem- 
ises, except by purchase upon a sale under 
judicial decree, consummated by convey- 
ance. Ih, 

144. Proceedings in the nature of a 
suit to foreclose an equity of redemption, 
held by a subsequent incumbrancer, may 
be maintained by a purchaser under the 
decree, where such incumbrancer was not 
made a party to the original suit to enforce 
the mortgage. Such incumbrancer may 
be called upon to assert his right, by vir- 
tue of his lien, and his equity of redemp- 
tion, extending to the period provided by 
the statute of limitations, be thus reduced 
to the statutory period of six months. Ih, 

1 45. The owner of the mortgaged prem- 
ises, where no power of sale is embraced 
in the mortgage, cannot under any circum- 
stances be cut off from his estate, except 
by sale in pursuance of the decree of the 
court. To give validity to such decree, 
the owner must be before the court when 
it is rendered. No rights which he pos- 
sesses can otherwise be affected, and any 
direction for their sale would be unavail- 
ing for any purpose. Ih. 

146. What is meant by sheriff 's deeds, 
made on sales under decrees in foreclosure 
suits, taking effect by relation from the 
date of the mortgage, explained. Ih. 469. 

147. D. andM. are owners each of one 
undivided one-half of certain real estate. 
D. executes a mortgage to plaintiffs upon 
his undivided half, which was recorded on 
the same day. Subsequently D. and M. 
conveyed to defendant, E., an undivided 
one-third of the entire property — making 
D., M. and E. each owners of one undi- 
vided third — one-half of E's interest being 
subject to the mortgage to plaintiffs. 
Plaintiffs foreclose — ^making D. alone par- 
ty — ^get judgment for the amount due, and 
a decreee directing a sale of all the interest 
D. had at date of mortgage. At the sale 
plaintiffs become the purchasers for the 
full amount of their judgment, costs, etc., 
and in due time receive a sheriff's deed, 
no redemption being made. Meantime, 
but subsequent to the decree and before 
the sheriff's deed, E. purchases the re- 
maining interest of D. and M. Plaintiffs 
sue for the sale of the property — a parti- 
tion being impossible without prejudice — 



and for an account from the tenant in pos- 
session ; and ask to be reimbursed from 
the proceeds of the sale the one-third of 
the amount bid by them at the sale under 
their decree of foreclosure, on the ground 
that the decree was invalid as to the one- 
sixth interest conveved to E. ; and that 
plaintiffs believed, at the time of their bid, 
they were acquiring a title to all the inter- 
est D. had at the date of his mortgage to 
them ; and that the sheriff stated such in- 
terest was offered for sale : held, that the 
bid of plaintiffs, being for the full amount 
of their judgment, satisfied it; and that 
the effect of this satisfaction was to dis- 
charge the undivided one-sixth held by E. 
from the lien of the mortgage. Ih. 470. 

148. Held, also, that plaintiffs cannot 
be reimbursed in the amount bid, even 
though they acted under a mistake as to 
the effect of the decree and sale thereun- 
der ; that their mistake was one of law, 
against which courts of equity seldom re- 
lieve in an independent action — the weight 
of authority in the United States being 
not to relieve, unless *the mistake be ac- 
companied with special circumstances, such 
as misrepresentation, undue influence, or 
misplaced confidence. Ih. 

149. Held, also, that upon proper ap- 
plication, in the original foreclosure suit, 
the court would have released the plaint^ 
iffs from the purchase, set the sale aside, 
and opened the decree, and allowed them 
to file a supplemental complaint, bringing 
ing in E. and others interested, as parties. 
Ih. 



1. Parties. 

150. Where a plaintiff in an action to 
foreclose a mortgage against a party who 
has died since the service of snmmons and 
before judgment, asks for a decree of the 
mortgaged premises, and if the same is 
not sutRcient to discharge the debt, then 
for a judgment over against the estate, the 
administrator is a necessary party to the 
suit BeUoc v. Rogers, 9 Cal. 125. 

151. A decree of discharge under the 
insolvent act from the payment of a note 
secui-ed by mortgage, does not release the 
lien of the mortgage. A person claiming 
an interest in the mortgaged premises sub- 
sequent to the mortgage, is a proper party 
to the foreclosure suit, but cannot be sub- 
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jected to the costs of the foreclosure be- 
yond those occasioned by his own separate 
defense. Luning v. Brady, 10 Cal. 267. 

1 52. All persons interested in the prem- 
ises prior to the suit brought to foreclose 
a mortgage or to enforce a mechanic's 
lien, whether purchasers, liens, devisees, 
remainder men, reversioners or incum- 
brancers, must be made parties, otherwise 
their rights will not be aflFected. Persons 
who acquire interests by conveyance or 
incumbrance, after suit brought, need not 
be made parties. Whitney y. Hiygins, 10 
Cal. 552. 

153. The general rule of courts of 
equity in foreclosure suits is, that all per- 
sons materially interested should be made 
parties in order that complete justice may 
be done and multiplicity of suits avoided. 
Montgomery v. TiUty 11 Cal. 314. 

154. Subsequent incumbrancers are not, 
however, indispensable parties to a fore- 
closure suit. If not made parties their 
rights cannot be affected; and they are 
not bound by the decree. Ih. 315. 

155. Where a mortgage is given to se- 
cure the separate debts of several persons 
as mortgagees, it is a several security, and 
may be enforced by each creditor as in 
case of a separate mortgage. But where 
other parties are interested in the property, 
the court will require them to be brought 
in before ordering a sale or foreclosure. 
Tyler v. Jreha Water Co., 14 Cal. 217. 

156. Where, in such case, bill avers the 
other mortgagees are no longer interested, 
and they are not parties, demurrer for de- 
fect of parties does not lie. lb, 

157. A owes B a debt ; to secure it A 
and C jointly mortgage to B a piece of 
land owned by them in common. Subse- 
quently, A mortgages his undivided inter- 
ested in the land to secure a debt to D. 
B forecloses against A and C, and buys in 
the whole land, not making D a party. 
The time for statutory redemption having 
expired, B. gets a sheriff's deed: held, 
that D, as subsequent mortgagee, may re- 
deem A's, but not C's interest in the land, 
and that the sale is final as to C's interest, 
D not being a necessary party to a fore- 
closure. Kirhham v. Dupont, 14 Cal. 
563. 

158. The redemption money for A's in- 
terest would be the amount of B's mort- 
gage debt, with interest, less one-half of 
the purchase money of the whole tract, 



sold as the land of A and C under the fore- 
closure sale. Ih, 566. 

159. A subsequent purchaser of land 
mortgaged is a proper, if not necessary 
party to a foreclosure suit; and if the 
complaint be faulty in praying to hold him 
as trustee of the mortgagor, on account of 
fraud in the purchase, such defect cannot 
be reached by demurrer. De Leon v. 
Higuera^ 15 Cal. 495. 

160. Plaintiff purchased certain prop- 
erty under a sale on a decree foreclosing 
a mortgage executed by one Pender, to 
which decree all persons in interest were 
parties, among them defendants here. 
The interest of defendants Wemple and 
Pender was foreclosed in the usual form. 
Plaintiff seeks to enjoin a sale of the 
premises under a decree in favor of Wem- 
ple against Pender, to enforce a mechan- 
ic's lien. Plaintiff was not a party to the 
suit of Wemple v, Pender, and has not yet 
a sheriff's deed: held, that injunction does 
not lie ; that plaintiff is but the purchaser 
of an equity, the decree of foreclosure not 
cutting off the rights of the mortgagor, 
Pender; that he, being entitled to pos- 
session until the sheriff's deed, and also 
having the equity of redemption, could 
dispose of this right, and it might, under 
our statute, be sold for his debts ; that if 
he chose to recognize the validity of 
Wemple's lien, or its enforcement, or sale 
under judgment, plaintiff cannot complain 
— his rights not being affected by the pro- 
ceedings, as he was not a party. Maco- 
vich V. Wemple, 16 Cal. 106. 

161. Plaintiff, on obtaining his sheriff's 
deed, can then institute the necessary pro- 
ceedings to enforce his rights, and the pur- 
chaser at the sheriff's sale under Wemple's 
decree will occupy no better position than 
Wemple himself. But so long as Pender 
has any interest in the property, plaintiff 
cannot, in advance of his own title, or of 
the extinction of Pender's, come into equity 
to enjoin the sale. Ih, 

162. A mortgagor, when he has not 
disposed of his interest, is a necessary 
party to a suit for a foreclosure and sale, 
under our law, even though no personal 
claim be asserted against him. If he has 
parted with the estate, his grantee stands 
in his shoes, and possesses the same right 
to contest the lien, and to object to the 
sale. And if the grantee be not made a 
party, the purchaser under the decree ac- 



760 



MORTGAGE. 



Parties. — Decree. 



quires no title. Goodenoto v. £wer, IG 
Cal. 4G8. 

1G3. It is only when the owner of the es- 
tate — whether such owner be the mortga- 
gor or his grantee — has had his clay in 
court, that a valid decree can pass for its 
sale. Under such decree, the purchaser 
takes the title which the mortgagor pos- 
sessed, whatever it may have been, at the 
execution of the mortgage. IL 469. 

164. A decree in a foreclosure suit for 
the sale of the premises, where the mort- 
gagor had transferred his estate in the 
premises previous to the institution of the 
suit, and his grantee was not made a 
party, is void so far as it orders a sale. 
Boggs v. Har grave, 16 Cal. 563. 

165. A foreclosure suit, under our sys- 
tem, is only a proceeding for the legal de- 
termination of the existence of the hen, 
the ascertainment of its extent, and the 
subjection to sale of the estate pledged for 
its satisfaction. Upon the validity and 
extent of that lien, the owner of the estate, 
whether mortgagor or his grantee, has a 
right to be heard, and no valid decree for 
the sale of the estate can pass until this 
rifirht has been afforded to him. Ih. 564. 

166. Only those who are beneficially 
interested in the claim secured on the es- 
tate mortgaged, are necessary parties to 
the foreclosure of a mortgage. McDermott 
V. Burke, 16 Cal. 590. 

See Parties. 
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2. Decree. 

167. Where a mortgage was given to 
secure an indebtedness for which prom- 
iss'ory notes were held, with an under- 
standing that the notes were to be given 
up, and the personal responsibility can- 
celed on a foreclosure of mortgage, the 
mortgagee was held not to be entitled to a 
personal judgment for any balance unpaid 
after a sale of the property. Moore v. 
Reynolds, 1 Cal. 352. 

1 68. A mortgagee is entitled to a per- 
sonal judgment against the mortgagor for 
the balance remaining unpaid afler the 
sale of the premises. Ih, 353. 

169. Under the two hundred and twen- 
ty-ninth section of the Practice Act, a sub- 
sequent judgment creditor having a lien 
has a right to redeem real estate sold by 



foreclosure of a previous mortgage in the 
hands of the purchaser. Kent v. Laffan, 
2 Cal. 596. 

170. Where a mortgage covers two 
lots, and the mortgagor conveys one with 
covenants of warranty, the purchaser 
would be entitled to be reimbursed by the 
mortgagor on the warranty, if the lot is 
subjected to the mortgage: held, there- 
fore, that the mortgagor could not com- 
plain that the decree of foreclosure ordered 
the sale of the unconveyed lot for the pay- 
ment of the mortgage, and if the mortga- 
gee has no notice of those transactions he 
could have all the lots subjected to his 
mortgage. Cheever v. Fair, 5 Cal. 338. 

171. A mortgage allowed costs of fore- 
closure, including counsel fees not exceed- 
ing five per cent, of the amount due ; held, 
that the limitation of five per cent, applied 
to counsel fees alone, and did not include 
other costs. Gronjier v. Mintuni, 5 Cal. 
492. 

172. Production of the original note 
and mortgage, and proof of service of sum- 
mons, is sufficient to justify a decree of 
foreclosure on default. Harlan v. Smithy 
6 Cal. 174. 

173. It is error to decree that the sher- 
iff should execute a deed to the purchaser 
on the foreclosure sale, the land being sold 
subject to redemption in six months. lb. 

174. A decree of foreclosure cannot be 
impeached, collaterally, because entered 
prematurely. The remedy is by a direct 
proceeding in the action. Aldersan v. 
Bell, 9 Cal. 321 ; Nagle v. Macy, 9 Cal. 
429. 

175. In a foreclosure suit, judgment 
may be rendered for the amount found 
due upon the personal obhgation to secure 
which the mortgage is executed. Rollins 
V. Forbes, 10 Cal. 300. 

176. In a suit on a promissory note 
and mortgage, the court may give a gen- 
eral judgment for the amount due on the 
note, and at the same time a decree of 
foreclosure of the mortgaged premises- 
Roice V. Table Mountain W. Co., 10 Cal. 
444. 

177. Where a mechanic's lien attached 
on certain premises January 18th, 1856, 
and a suit was brought subsequent to the 
execution and record of the mortgage to 
enforce the mechanic's lien, in which suit 
the mortgagees were not made parties, 
and under the decree rendered in such 



MORTGAGE. 



761 



Decree. 



suit a sale was made, and after the expi- 
ration of six months, no redemption being 
had, a deed was executed to the assignee 
of the sheriff's certificate : held, that the 
right of the mortgagees to redeem the 
premises by paying off the incumbrance 
of the mechanic's lien was not affected by 
the decree and the proceedings thereunder ; 
and that the purchaser of the premises 
upon a decree of foreclosure of the mort- 
gage, having received his deed upon such 
purchase, was entitled to the same right to 
redeem. Whitney v. Higgins^ 10 Cal. 
551. 

178. Where an assignment of a note 
and mortgage has been made to plaintiffs 
to indemnify them as sureties, on a bail 
bond for the assignor, and where suit is 
then pending on such bond, it is proper for 
them as such assignors to institute suit on 
the note and mortgage, and a decree of 
foreclosure in such case, with directions to 
pay the money into court, to await the 
further decree of the court, is proper, or 
at leasts, there is no error in such a decree 
to the prejudice of the defendants. Hun- 
ter V. Leran, 11 Cal. 12. 

179. In a foreclosure suit, where judg- 
ment is taken by default, the decree can 
give no relief beyond that which is de- 
manded in the bill Haun v. Reynolds^ 
11 Cal. 19. 

180. Where proceedings in a foreclos- 
ure suit were delayed by agreement, in 
consideration of the execution of a second 
mortgage on other property, in which third 
parties joined as additional security, and 
subsequently plaintiff filed a supplemental 
bill setting up the second mortgage, and 
asking a sale of the premises described in 
both mortgages, judgment was taken by 
default for the debt, and the court decreed 
a foreclosure of the several mortgages and 
a sale of the property conveyed, and di- 
rected that the property described in the 
mortgage executed by Reynolds should be 
first offered for sale, but that no bid should 
be received for a less sum than the full 
amount of judgment and costs. If this 
sum was not bid, then the whole property 
included in the two mortgages was to be 
sold together : held, that the decree was 
erroneous. Ih, 20. 

181. The omission of the words "be 
sold," in a judgment of foreclosure, after 
the description of the premises, is a 
mere clerical error, which will not affect 



the judgment. Moore v. Semple, 1 1 Cal. 
361. 

182. In this State, parties are at liberty 
to adopt, in the foreclosure of mortgages, 
the course pursued under the old chancery 
system, and take a decree adjudging the 
amount due upon the personal obligation 
of the mortgagor, and directing a sale of 
the premises, and the application of the 
proceeds to its payment ; and apply after 
sale for the ascertainment of any defi- 
ciency, and execution for the same ; or 
they may take a formal judgment for the 
amount due in the first instance. How- 
land V. Leiby, 14 Cal. 157. 

183. In a foreclosure suit the decree 
will not apportion the debt among the sev- 
eral cotenants of the land, who acquired 
undivided interests therein at the same 
time, and subsequent to the execution of 
the mortgage. Perre v. Castro, 14 Cal. 
531. 

184. Where plaintiffs obtained a decree 
in a foreclosure suit against husband and 
wife, the mortgage being executed by 
them, and the decree being in the usual 
form, for the amount due, sale of the 
premises, application of the proceeds, and 
execution against the property of the hus- 
band for any deficiency, and after the en- 
try of the decree the husband died : held, 
that the plaintiffs were entitled to an order 
of sale upon the decree, notwithstanding 
the death of the husband, but not to exe- 
cution for any deficiency. Cowell v. 
Buckelew, 14 Cal. 641. 

185. Where, in a foreclosure suit, the' 
judgment is in the usual form — ascertain- 
ing the amount due, directing a sale of the 
mortgaged premises, application of the prp- 
ceeds to the payment of the debts, pro- 
viding for the recovery of any deficiency, 
and authorizing execution for the same — 
such judgment does not become a lien on 
the real estate of the debtor from the time 
it is docketed. Chapin v. Broder, 1 6 Cal. 
421. 

186. Section two hundred and fortv-six 
of the Practice Act authorizes, in fore- 
closure suits, a personal judgment against 
the mortgagor, in addition to the relief 
usually granted ; and such personal judg- 
ment, when docketed, becomes a lien. 
But the mere contingent provision for ex- 
ecution, in case of deficiency, etc., does 
not amount to a pei'sonal judgment, and 
to such provision no effect can be given as 
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a judgment lien, until the amount of the 
deficiency to be recovered has been ascer- 
tained and fixed. Ih, 

187. In this latter case, the limitation 
upon the lien does not commence to run 
until the deficiency be ascertained, and an 
execution can be issued therefor. Ih, 

1 88. The decree in a foreclosure suit, 
under the old equity system, usually di- 
rected the mortgagor to assert his right by 
payment of the principal sum due, inter- 
ests and costs, within a designated period, 
or be barred of his equity. The decree 
operated directly upon the property, and 
its effect was to restore the same, upon 
payment, to the mortgagor; or to vest, 
upon failure of payment, an absolute title 
in the mortgagee. To give any efficiency 
to the decree, it was essential that the 
owner of the equity should be brought be- 
fore the court ; and he was an indispensa- 
ble party to a valid foreclosure. Goode- 
noio v. Ewer, 16 Cal. 467. 

189. Courts of equity are ever ready 
to grant relief from sales made upon their 
decrees, where there has been irregularity 
in the proceedings, rendering the title de- 
fective, as well when the purchaser or par- 
ties interested have been misled by a mis- 
take of law as to the operation of the de- 
cree, as when they have been misled by a 
mistake of fact as to the condition of the 
property, or the estate sold, provided ap- 
plication be made to them in the suits in 
which such decrees arc entered, within a 
reasonable time, and the relief will not 
operate to the prejudice of the just rights 
of others. Ih, 470. 

190. The nature and extent of the re- 
lief in such cases are matters resting very 
much in the sound discretion of the court. 
As a general rule, the purchaser will be 
released and a resale ordered, or such 
new or additional proceedings directed as 
may obviate the objections arising from 
those originally taken, when the conse- 
quences of the mistake are such that it 
would be inequitable, either to the pur- 
chaser or to the parties, to allow the sale 
to stand. But when relief is sought in 
one action from a purchase made upon a 
mistake of law as to the effect of a decree 
rendered in another action, it seems that 
the ordinary rules as to mistakes of law 
should apply, and from such, courts of 
equity seldom relieve. Ih. 

191. In this case relief cannot be grant- 



ed, as no special cireumstances are shown, 
and no excuse ofi^ered for neglecting to ap- 
ply for relief in the original foreclosure 
suit. And further, this action is not 
brought directly for relief from the sale, 
but for a sale of the property, an account 
as incident to a partition, and distribu- 
tion of the proceeds among the owners, 
tenants in common thereof; and D., the 
mortgagor, is not made a party. Ih, 471. 

192. The rights of plaintiffs to proceeds 
arising from the sale must be limited by 
the extent of the interest they acquired 
in the premises under their conveyance — 
that is, to one-third ; and from this one- 
third, their proportionate share of the costs 
and expenses of the action and subsequent 
proceedings must be deducted. Ih, 472. 

193. The doctrine of caveat emptor 
applies only to sales made upon valid 
judgments; and is usually invoked 
with reference to sales upon execution is- 
sued against the general property of a 
judgment debtor. In these latter cases, a 
defect of title is no ground for interfer- 
ence with the sale, or a refusal to pay the 
price bid. The purchaser takes upon him- 
self all the risks as to the title, and bids 
with full knowledge that in any event he 
only acquires such interest as the debtor 
possessed at the date of the levy, or the 
lien of the judgment; and that he may 
possibly acquire nothing. Boggs v. Har- 
grave^ 16 Cal. 564. 

194. A somewhat different rule prevails 
in cases where particular property is the 
subject of sale, by a specific adjudication ; 
as where the interest of A. in a certain 
tract is decreed to be sold. To the valid- 
ity of a decree of this character, the pres- 
ence of A is essential ; and when present, 
the decree binds him and is effectual, by 
the sale it orders, to transfer his estate. A 
valid decree in a mortgage case operates 
upon such interest as the mortgagor pos- 
sessed in the property at the execution of 
the mortgage. That interest may not con- 
stitute a vfdid title ; it may not, in fact, be 
of any value ; and the purchaser takes the 
risk. To that extent the doctrine of ca-- 
veat emptor applies even in those cases, 
and in all cases of adjudication upon spe- 
cific interests, but no further. The inter- 
est specifically subject to sale, whatever it 
may be worth, a purchaser is entitled to 
receive ; it is for that interest he makes 
his bid and pays his money. Ih, 
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195. A purchaser, under a decree of 
this character maj petition to be released 
from his purchase, or that the sale be set 
aside, where it has been subsequently dis- 
covered that the court rendering the de- 
cree had not acquired jurisdiction of the 
subject matter ; or of persons having in- 
terests in the property ; or for other rea- 
sons, that the estate directed to be sold 
would not pass. Ih, 565. 

196. Where a purchaser at a sale un- 
der a decree in a foreclosure suit, direct- 
ing the sale of the premises — which de- 
cree, was void because the grantee of the 
mortgagor was not made party — ^brought 
suit against the mortgagees to recover 
back the money paid them on his bid: 
held, that the action does not lie, the pur- 
chaser being aware at the time of his bid 
that the mortgagor had sold the premises 
before the institution of the foreclosure 
suit, and there being no fraud. Ih, 

197. The purchaser in such case makes 
a mistake of law as to the eifect of the de- 
cree when the grantee of the mortgagor is 
not made party to the foreclosure suit. 
From such mistake no relief can be grant- 
ed in an action at law. Ih. 

198. Plaintiff must seek relief from the 
consequences of the invalidity jof the de- 
cree, by proceedings in the foreclosure 
suit. By his act of purchase he has sub- 
mitted himself to the jurisdiction of the 
court in that suit, as to all matters con- 
nected with the sale, and is entitled to ap- 
ply for such relief as the facts of the case 
may justify. Upon his application, that 
court may direct the sale to be set aside 
and the satisfaction to be canceled, and 
authorise a supplemental bill for a resale 
of the premises to be filed and conducted 
in the name of the complainants in that 
suit, for the plaintiff's benefit, and direct 
that the grantee of the mortgagor, and any 
other persons interested in the premises, 
be brought in as parties ; or it may make 
such other and different order in the mat- 
ter as will protect the rights of all parties, 
and mete out exact justice. Ih, 566. 

See Judgment, Redemption. 



m. Upon the Homestead. 

199. Treating the mortgage as a mere 
security for the purchase money of a 



homestead, it is evident that the debt could 
not be lost by the acceptance of a new 
mortgage intended to supply the old one 
and secure the same debt.* Dillon v. 
Byme^ 5 Cal. 457 ; Carr v. Caldwell, 10 
Cal. 385. 

200. B bought premises and executed 
a note for part payment, which was after- 
wards transferred to plaintiff, who then 
loaned an additional sum and took his 
note and a new mortgf^e on the same lot 
and another lot, and canceled the first 
mortgage. In a suit to foreclose the mort- 
gage, B*s wife intervened and claimed the 
premises as a homestead: held, that the 
land was liable for the remainder of 
the purchase money, no matter to what 
purpose it might be devoted. DiUon v. 
Byrne, 5 Cal. 457 ; Birrell v. Shie, 9 Cal. 
107; Carr v. Caldwell, 10 Cal. 385; 
Swift V. Kraemer, 13 Cal. 530. 

201. Where an action is brought to 
foreclose a mortgage upon property claim- 
ed as a homestead, the wife of the mort- 
gagor is a necessary party to the adjust- 
ment of the controversy, and should be 
allowed to intervene. Sargent v. Wilson, 
5 Cal. 507. 

202. Where a married man, whose wife 
never resided in this State, purchased a 
lot of land and resided upon it, which he 
then mortgaged, his wife not joining 
therehi, and subsequently his wife came to 
this State and resided w^ith him on the 
mortgaged premises : held, that the char- 
acter of homestead was never impressed 
upon the premises until the actual resi- 
dence of the family thereon, and there- 
fore the homestead exemption cannot be 
sustained against the mortgage. Cary v. 
Tice, 6 Cal. 630 ; Rix v. McHenry, 7 Cal. 
91 ; Benedict v. Bunnell, 7 Cal. 246. 

203. A, a married man, mortgaged the 
homestead to B without the concurrence 
of his wife, and A and his wife subse- 
quently mortgaged to C, and B and C both 
foreclosed their mortgages, neither making 
the other a party; whereupon C filed a 



*Tho homciitead act was iMUwed lo 1851, statatcii p. 296. 
In IKM, the opinion in Tawior v. Hargous^ 4 Cal. 273, held 
that there could be no abandonment or mortirafre of the 
homestead, except by the joint act of hn«band and wlfti. 
This decision was repeatedly afflrmed until 18M, when the 
court, in Ofe ▼. Moor^, U Cal. 478, reversed all previous 
cases, and held that there could be an abandonment or 
mortfraKe without the concurrence of the wife, which lat- 
ter decision has been adhered to in several later cases. In 
1860, statutes, p. 311, the act has been amended so as to re- 
quire a registry of the homestead, and an abandonment 
must be by deed acknowledged and recorded after execu- 
tion by husband and wife, and there can be no mortgage on 
the homestead. 



764 



MORTGAGE. 



Upon the Homestead. 



bill against B to set aside the decree of 
foreclosure of the latter, alleging that the 
homestead premises did not exceed in val- 
ue $5,000 : held, that C could urge the 
same objections to the mortgage of B that 
A and his wife could; that B's decree was 
a cloud upon the title, and impaired the 
security, and that C was entitled to have 
it set aside. Dorsey v. McFarland^ 7 Cal. 
346 ; Van Reynegom v. Revcdk, 8 Cal. 76. 

204. A mortgage of the homestead 
signed by the husband alone is absolutely 
void, where its value does not exceed 
$5,000. When the husband ceases to be 
the head of the family the right to the 
homestead also ceases. JRevalk v. Krae" 
meVy 8 Cal. 74 ; Van Reynegom v. Revalh^ 
8 Cal. 76 ; Cook v. Klink, 8 Cal. 353 ; 
Moss V. Warner y 10 Cal. 298 ; lAes v. De 
DiaUar, 12 Cal. 829. 

205. Where, after judgment of fore- 
closure had been taken in an action against 
the husband solely, on a mortgage on the 
homestead premises executed by him 
alone, the husband and wife joined in a 
mortgage to a third party : held, that the 
foreclosure bound no one as to the home- 
stead, and that the second mortgage was 
absolute as against the homestead. Van 
Reynegom v. Revalk, 8 Cal. 76. 

206. Where A, who is a married man, 
is occupying premises as the tenant of B, 
and concludes to purchase the same, and 
to do so borrows the whole of the pur- 
chase money from C, and to secure the 
payment thereof to C mortgages the 
premises to him, but the wife does not 
sign the mortgage : held, that the home- 
stead right was subject to the mortgage. 
Lassen v. Vance, 8 Cal. 274. 

207. The homestead right is not affected 
by the foreclosure of a mortgage signed 
by the husband alone. Oook v. Klink, 8 
Cal. 353. 

208. In the action to foreclose a mort- 
gage against a husband who sets up the 
right of homestead, the court should order 
the wife of defendant to be brought in as 
a party, as no decision of the question of 
homestead can be conclusive, either upon 
the husband or wife, unless both are par- 
ties. Marks v. Marshy 9 Cal. 97. 

209. The wife is a proper party defend- 
ant in a suit to foreclose a mortgage exe- 
cuted upon premises claimed as a home- 
stead. If not made such a party, she may 
intervene, or, by permission of the court, 



be allowed to file a separate answer, the 
plaintiff having the liberty to amend his 
complaint if any matters are set up in the 
answer which he might wish to anticipate 
by further allegation. Moss v. Warner, 
10 Cal. 297. 

210. Where commissioners were ap« 
pointed by the court to select and set apart 
as a homestead a portion of the tract of 
land mortgaged, such portion to be of the 
value of $5,000, in form as compact as 
possible, including the place where the 
dwelling house is situated, and to report 
their action to the court ; and the commis- 
sioners acting under oath made the selec- 
tion and the report was approved : held, 
that the proceeding was proper. lb, 298. 

211. V, a married man, purchased a lot 
of land of G, and gave a mortgage ou the 
lot to G for the purchase money ; G sub- 
sequently obtained a decree of foreclosure 
of the mortgaged premises. On the day 
advertised for the sale, and just before the 
sale was to take place, V borrowed of C 
money for the purpose of paying off the 
mortgage and decree, and agreed to give 
C a mortgage on the premises to secure 
the money so loaned ; V paid off the decree 
and G*3 mortgage was satisfied. Within 
a few minutes thereafter V gave a mort- 
gage to C on the premises in accordance 
with the agreement, V's wife did not 
join in the mortgage. At the time of C's 
loan, and the execution of the mortgage 
therefor, the premises were occupied by 
V and his wife as a homestead ; V died 
soon after, and his wife claimed the prem- 
ises as a homestead : held, that Cs mort- 
gage took the place of G's, and was and is 
a valid lien on the premises to the extent 
of the money applied to the satisfaction of 
G's mortgage. Carr v. Caidwell, 10 Cal. 
385. 

212. When a mortgage is given as se- 
curity for the purchase money of the 
mortgaged premises, no homestead can be 
carved out of the property so as to impair 
the rights of the mortgagee. Montgom- 
ery y. Tutu 11 Cal. 193. 

213. A mortgage of the homestead of 
the family executed by the husband only 
is void. To make such mortgage valid 
the wife should join with the husband in 
the execution of it. Lies v. De DiaUary 
12 Cal. 329. 

214. An order of the probate court set- 
ting apart property as a homestead will 
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not defeat a mortgage which has properly 
vested as a lien upon the property, where 
the mortgagor was not a party to such 
proceedings. lb, 830. 

215. In a mortgage of the homestead, 
the premises need not be described as the 
homestead. Pfeiffer v. Riehrij 18 Cal. 
649. 

216. Action to recover certain real 
estate as the homestead of plaintiffs. 
Complaint avers that plaintiff K. alone 
executed to C. his note, and a mortgage 
on the property in question to secure its 
payment. C. foreclosed, making K. and 
his wife, and also several persons holding 
subsequent mortgages, parties. K. and 
wife made default, but the other defend- 
ants answered, asking for a sale of the 
property and a decree settling all priori- 
ties, etc- The court ordered a sale of the 
properly, and that^ in case of insufficiency 
of the proceeds to satisfy all the mort- 
gages, they be paid in a certain order — 
C's mortgage being last: held, that 
plaintiffs cannot recover without showing 
that these subsequent mortgages were in- 
valid and insufficient to pass the title, be- 
cause the complaint avers the sale to have 
been made under them as well as under 
the mortgage to C. Klink v. Cohen^ 15 
Cal. 201. 

217. Under the Act of 1851, prior to 
its amendment in 1860, mortgages upon 
the homestead, executed by the husband 
alone, were not absolutely void, but were 
invalid only to the extent required for the 
protection of the husband and wife in the 
enjoyment of their homestead rights. 
Bowman v. Norton, 16 Cal. 217. 

218. Where, under the Act of 1851, 
both husband and wife unite in a convey- 
ance of the homestead, the homestead 
rights are relinquished, and persons to 
whom the husband alone had mortgaged 
the homestead previous to such convey- 
ance may enforce their mortgages against 
the property in the hands of the grantee. 
Ih. 218. 

219. The Act of 1860 materially 
changes the provisions of the Act of 1851, 
and renders any mortgage hereafter of the 
homestead, except to secure or pay the 
purchase money, invalid for any purpose 
whatever. Ih. 

See HOHESTEAB. 



IV. Chattel Mortgage. 

220. A chattel mortgage, which stipu- 
lates for the enjoyment of the possession 
of property by the mortgagors until breach 
of the conditions, is invalid by the statute 
of frauds against third parties. Meyer v. 
Gotham, 5 Cal. 324. 

221. If the mortgagee took immediate 
and actual possession of the property, in 
the absence of any contract concurrent or 
subsequent in the mortgage, conferring 
any greater authority than that contained 
in the mortgage, he cannot claim by virtue 
of such possession, because the covenants 
of the mortgage show that he was not en- 
titled to the possession. Ih, 

222. A party who purchases at sheriff^ 's 
sale, stock of an incorporation, knowing 
that the certificates of such stock have 
been previously mortgaged, is chargeable 
with notice of the fact, and takes subject 
to the claim of the mortgagee. Weston v. 
Bear River and Auburn W. Sf M. Co., 6 
Cal. 429. 

223. H. has a mortgage on chattels 
executed by M., in whose possession by 
the terms of the mortgage they were to 
remain. Upon default in paying interest 
or principal the mortgagor was to surren- 
der possession. H. attaches M. for inter- 
est due and for other debts, and levies on 
the chattels in M.'s hands. The constable 
agrees with H. to hold the property for 
him both on the attachment and the mort- 
gage, and M. consents. II. exercises 
some control over the property. The de- 
fendant, as sheriff, now levies on the 
property at the suit of B. v. M., takes 
possession from the constable and pays the 
attachment of H. H. sues the sheriff* in 
replevin, and offers on the trial to prove 
that the attachment and judgment in B. 
V. M. are false, fraudulent and collusive : 
held, that the court below erred in reject- 
ing the evidence ; that on default of pay- 
ing interest, it was M.'s duty to give up 
possession ; that his assent to the posses- 
sion of H. after the constable's levy was 
sufficient to entitle H. to the property, 
subject only to his own attachment. 
Hackett v. Manlove, 14 Cal. 89. 

224. A mortgage of chattels, the pos- 
session remaining in the mortgagor, is 
good against all persons, except subsequent 
purchasers, and bona fide creditors. lb. 
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225. A sheriff in such case has no het- 
ter rights than the creditor he represents, 
and the creditor is not one of the two 
classes in whose favor a mortgage unac- 
companied by possession is void, to wit : 
bona fide creditors, or subsequent pur- 
chasers, lb, 90. 

226. Where, from an instrument trans- 
ferring shares of stock as security for a 
note, and from other circumstances, the 
transaction is clearly a loan, a clause of 
foreclosure on nonpayment, or a provis- 
ion that the mortgagee may take the prop- 
erty for the debt, does not make the instru- 
ment any the less a mortgage. Smith 
V. '49 ^ '56 Quartz Mining Co,, 14 CaL 
246. 

227. A mortgagee of stock in such a 
case does not get an absolute title to the 
stock by the mere default of payment of 
the mortgage debt lb, 247. 

228. The rule, under our statute, as to 
the delivery of possession of the mort^ 
gaged personal property, is not more strict 
than that held by the English and United 
States courts under the statute of fraud. 
Chaffin V. D<mby 14 Cal. 386. 

229. A mortgage is a security for a 
debt, and cannot exist independently of 
the relation of debtor and creditor between 
the parties. People v. Irwin, 14 Cal. 435. 

230. If it were shown that the consid- 
eration for the conveyance was a pre- 
existing debt, these provisions would 
afford very strong evidence that the debt 
had not been extinguished, and that the 
conveyance was intended as a mortgage to 
secure its payment. lb, 436. 

231. A mortgage on its face given to 
secure a promissory note, is prima facie 
given in good faith, and to secure a ^' just 
indebtedness," within the first section of 
the chattel mortgage act of 1857. Ede v. 
Johnson^ 15 Cal. 57. 

232. Under that act, "a residence" 
stated to be " in Sierra county, California," 
is sufiiciently stated. And an ^^occupa- 
tion " stated as that of ^ late merchant, of 
Pine Grove," etc., is sufiicient. lb, 

233. The object of this provision in the 
statute is identification. It is not an in- 
dispensable requisite to the validity of the 
mortgage, which would be valid if it stated 
the parties to have no occupation or pro- 
fession, lb, 

234. So where the mortgage is condi- 
tioned to pay a note ^^ according to the 



tenor and conditions thereof," and the note 
is recited as a certain promissory note for 
the payment of the sum of $3,500 on the 
sixth day of June, A. D. 1858, at said 
Pine Grove, with interest at the rate of 
two percent, a month, from date till paid," 
the statute is complied with as to '^ setting 
out the sum to be secured, the rate of in- 
terest to be paid, and when payable." lb, 

235. Under the chattel mortgage act of 
1857, a mortgage of shares of stock in an 
incorporated company is valid without a 
transfer on the books of the company, as 
is required by the corporation act of 1853, 
relative to pledges of stock by delivery of 
the certificates. The act of 1853 has no 
effect on the act of 1857. lb, 58. 

236. At one time, seven shares of stock 
in a company are pledged by defendant to 
plaintiff as security for a note of defend- 
ant then executed. At another time, 
twenty more shares are pledged as securi- 
ty for another note of defendant then ex- 
ecuted. In suit on the notes, and for sale 
of the stock, etc., the judgment was for the 
amount of the notes, and directed a sale 
of all the shares of stock : held, that the 
judgment was wrong so far as it ordered 
a sale of the stock in gross, and an appli- 
cation of the proceeds to the entire indebt- 
edness. Mahoney v. CaperUm, 15 Cal. 
315. 

See Pledge. 



y. MORTaAGE OF A YeSSEL. 

237. In order to maintain that a mort- 
gage on a vessel is void as to creditors, 
because not properly registered, it is abso- 
lutely necessary to show that the vessel in 
controversy was a " vessel of the United 
States," within the meaning of the regis- 
tration acts of Congress, at the time of 
her seizure ; and to do this it is necessary 
to show affirmatively every incident which 
entitles her to that privilege, or to show 
as much as would under those acts entitle 
her to a new register. Davidson v. Gor- 
hamj 6 Cal. 347. 

238. Where a new owner under such 
sale mortgaged the vessel still at sea, 
neither the bill of sale nor the mortgage 
being registered at the port of departure 
where the vessel was registered: held, 
that the mortgage was good against attach- 
ing creditors of the new owner, who lev- 
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ied immediately on her arrival, neither 
party taking the requisite steps to obtain 
a new re^strj, as the vessel had lost her 
national character, and was not therefore 
subject to the provisions of the law re- 
quiring the registry of sales and mortgag- 
es. Ih. 348. 

239. To make a mortgage valid on a 
seagoing vessel, the act of Congress re- 
quires it to be recorded, while our statute 
requires actual possession to be taken of 
the property itself. The entire right of 
the party to the same description of prop- 
erty depends in the contemplation of each 
act, solely and exclusively upon that which 
it alone prescribes. Mitchell v. Steelman, 
8 Cal. 370. 

240. Where A, the owner of a sea- 
going vessel, executes to B a mortgage 
thereon, which is recorded in the custom 
house of the home port, B commences 
suit to foreclose the mortgage, and makes 
C a party defendant thereto, on the ground 
that he has purchased the vessel subject 
to the lien of plaintiff's mortgage, C in 
his defense avers that the mortgage was 
void under our statute of frauds, and that 
he now held the vessel discharged from the 
same : held, that the mortgage was a valid 
lien, and that the record of the mortgage 
was a sufficient notice thereof to C. lb. 

241. To require a mortgagee in all 
cases to take possession of the vessel, is a 
harsh provision, and must operate greatly 
in restraint of commerce. How the mas- 
ter of a vessel who is a part owner could 
execute a mortgage, and still remain on 
board, under the stringent provisions of 
our statute, it is difficult to see. Ih. 374. 

See Admiralty. 



YI. Notes secured by ▲ Mortgage. 

242. A mortgage is a mere incident to 
the debt which it secures, and follows the 
transfer of the note with the full effect of 
a regular assignment. Peters v. James- 
town Bridge Co., 5 Cal. 336 ; Bennett v. 
Tc^lar, 5 Cal. 502 ; Ord v. McKee, 5 CaL 
616 ; BenneU v. Solomon, 6 Cal. 138 ; Phe- 
Ian V. Oljiey, 6 Cal. 483 ; Belloc v. Rogers, 
9 Cal. 125 ; McMillan v. Richards, 9 Cal. 
411 ; Nagle v. Macy, 9 Cal. 428 ; Hickox 
V. Lowe, 10 Cal. 206'; Koch v. BriggSn 14 
Cal. 263. 



243. A note was executed to 0. as the 
agent of M., and the mortgage to secure the 
note was made to M. O., under a contract 
with M., was entitled to one-half of the 
note : held, that 0., having a right to the 
note, had a right to foreclose the mortgage. 
Ord V. McKee, 5 Cal. 516. 

344. Where a new note, on the same 
terms, between the same parties, for the 
same sum, and of the same date, is given 
as a substitute for a previous note secured 
by mortgage, the owner is entitled to a 
foreclosure on the new note. Spring v. 
HiU, 6 Cal. 18. 

245. The endorsement and delivery of 
one of two notes secured by a mortgage 
carries with it a pro rata portion of the 
security. Phelan v. Olney, 6 Cal. 483. 

246. The purchaser of one of two notes 
secured by a mortgage, and the assignee 
of the mortgage itselif, takes the assign- 
ment with the notice of the equity of the 
holder of the other notes, as he is informed 
by the deed itself that it was given as se- 
curity for two notes of equal amount^ 
neither of which was due. Ih. 

247. The holders of two notes secured 
by one mortgage stand in the same rela- 
tion to the mortgaged premises until a dis- 
charge of the mortgage and acceptance of 
a different security. This discharge by 
one, though void as to the other, is valid 
as to the maker, and divests any lien which 
he had by virtue of said mortgage. Ih. 

248. The discharge by a decree under 
the insolvent act from the payment of the 
note, did not release the lien of the mort- 
gage executed to secure its payment. Im~ 
ning v. Brady, 10 Cal. 267. 

249. The averment in the complaint, 
that the plaintiff is the owner of the note 
and mortgage in suit, is sufficient .answer 
to a demurrer, on the ground that it does 
not appear by the complaint that the plaint- 
iff is the holder of the note. Rollins v. 
Forhes, 10 Cal. 300. 

250. A note executed by the whole 
of the associates in a joint enterprise to 
three of them, the plaintiffs below, is 
equivalent, we think, to a note and mort- 
gage executed by the defendants to the 
plaintiffs for an amount less, by the pro- 
portion of the number of plaintiffs to the 
defendants, and may be enforced in equity 
in like manner as if so executed. McDow- 
ell V. Jacobs, 10 Cal. 389. 

251. In a suit on a promissory note and 
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mortgage, the court may give a general 
judgment for the amount due on the note, 
and at the same time a decree of foreclosure 
of the mortgaged premises. Rowe v. Ta- 
hie Mountain Water Co,, 10 Cal. 444. 

252. A corporation may bind itself by 
a note and mortgage made by its president 
and secretary, and signed by them in their 
official capacity as such. lb, 

253. Where an assignment of a note 
and mortgage has been made to plaintiffs 
to indemnify them as sureties on a bail 
bond for the assignor, and where suit is 
then pending on such bond, it is proper 
for them as such assignees to institute suit 
on the note and mortgage ; and a decree 
of foreclosure in such case, with directions 
to pay the money into court to await the 
further decree of the court, is proper, or 
at least, there is no error in such a decree 
to the prejudice of the defendants. Hun- 
ter V. Leran, 11 Cal. 12. 

254. Where a husband and w^ife exe- 
cute a note and mortgage, the note is good 
as to the husband, even if void as to the 
wife ; and the property is bound by the 
mortgage, independent of the note of the 
wife. Pfeiffer v. Riehn, 13 Cal. 649. 

255. Because a mortgage given to se- 
cure the payment of several notes falling 
due at different times provides for payment 
at times or in modes different from the 
notes, it is no objection to suit on the notes 
at maturity, The mortgage is not a part 
of the contract of indebtedness. Robin- 
son V. Smith, 14 Cal. 98. 

256. The fact that the purchaser of a 
note saw the mortgage and note, was no 
notice to him of any valid defense to the 
note. lb. 100. 

257. Where in a mortgage to secure the 
purchase money of land for which notes 
were given, falling due at different times, 
the condition was — ** provided that previous 
to the dates of said payments, it shall have 
been decided by competent authority that 
the title to said land is fully vested in the 
party of the second part, and the party of the 
first part is given full and peaceable pos- 
session," the holder of one of the notes 
transferred before maturity may sue on it 
at maturity, although the title to the land 
has not been settled and peaceable posses- 
sion not given. lb. 100. 

258. Where a mortgage is conditioned 
to pay a note " according to the tenor and 
conditions thereof," and the note is recited 



as a " certain promissory note for the pay- 
ment of the sum of $3,500 on the sixth 
day of June, A. D. 1858, at the said Pine 
Grove, with interest at the rate of two 
per cent, per month from date till paid," 
the statute is complied with as to setting 
out the sum to be secured, the rate of in- 
terest to be paid, and when payable. £de 
V. Johnson, 15 Cal. 57, 

259. At one time, seven shares of stock 
in a company are pledged by defendant to 
plaintiff as security for a note of defend- 
ant then executed. At another time, twen- 
ty more shares are pledged as security 
for another note of defendant then exe- 
cuted. In suit on the notes, and for sale 
of the stock, etc., the judgment was for the 
amount of the notes, and directed a sale 
of all the shares of stock, and an applica- 
tion of the proceeds to the payment of the 
judgment: held, that the judgment was 
wrong, so far as it ordered a sale of the 
stock in gross, and an application of the 
proceeds to the entire indebtedness. Ma- 
honey V. Caperton, 15 Cal. 315. 



VII. Assignment of a Mortgage. 

260. The purchaser of a mortgage can- 
not be charged with constructive notice of 
anything subsequent to the mortgage, ex- 
cept its assignment or satisfaction, duly 
entered of record ; and a deed from the 
mortgagee to a third party, for a convey- 
ance of the mortgaged premises, does not 
operate as an assignment of the mortgage. 
Peters v. Jamestown Bridge Co., 5 Cal. 
336. 

261. Where a party canceld a mortgage, 
and executes a new one, the last mortga- 
gees are, in equity, assignees of the debt 
paid, and will be subrogated to the rights 
of the assignors ; for in equity the sub- 
stance of the transaction would be an as- 
signment of the old mortgage, in consider- 
ation of the money advanced. Dillon v. 
Byrne, 5 Cal. 456 ; Birrell v. Schie, 9 Cal. 
107; Oarr v. Caldwell, 10 Cal. 385; 
Swijl y. Kraemer, 13 Cal. 530. 

262. A mortgage is a mere incident to 
the debt which it secures, and follows the 
transfer of the note with full effect of a 
regular assignment. Peters v. Jamestown 
Bridge Co.,o Cal. 336; Bennett v. Taylor, 
5 Cal. 502; Ord y.McKee,5 Cal. 516; 
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Bennett v. Solomon, 6 Cal. 138 ; Phelan 
V. Olney, 6 Cal. 483 ; Belloc v. Rogers, 9 
Cal. 125; McMillan \. Jiichards, 9 Cal. 
411 ; Naffle v. Macy, 9 Cal. 428 ; Hickox 
V. Lowe, 10 Cal. 206 ; Koch v. Briggs, 14 
Cal. 263. 

263. Where two notes are secured by a 
mortgage, and a purchaser of the second 
note takes therewith an assignment of the 
mortgage, he takes with notice of the 
equity of the holder of the first note, as 
he was informed of the existence by the 
mortgage itself. Phelan v. Olney, 6 Cal. 
483. 

264. "When the holder of the second 
not« and assignee of the mortgage entered 
a discharge of the mortgage, and took a 
new security, the discharge was valid as 
to him, and divested his lien under the 
mortgage, though void as to the holder of 
the first note. lb, 

265. An assignment operating by its 
terms as a present and effectual change of 
ownership in the subject matter, the title 
is supposed, in law, to remain divested, 
until it be atRrmatively shown that the 
condition of defeasance has happened. It 
is not unlike a chattel mortgage, which 
conveys the thing mortgaged, with power 
of use until the money secured is paid ; 
and until payment is proven, all the right 
of the mortgagor to the mortgaged prop- 
erty passes to the mortgagee. Myers v. 
Sottth Feather W. Co., 10 Cal. 583. 

266. Where an assignment of a note and 
mortgage has been made to the plaintiffs, 
to indemnify them as sureties on a bail 
bond for the assignor, and where suit is 
then proceeding on such bond, it is proper 
for them, as such assignees, to institute suit 
on the note and mortgage ; and a decree 
of foreclosure in such ca^e, with directions 
to pay the money into court to await the 
further decree of the court, is proper, or 
at least, there is no error in such decree 
to the prejudice of the defendants. Hun- 
ter y. Leran, 11 Cal. 12. 

267. R. assigned a mortgage to F., 
made by a company to secure hira as guar- 
antor, delivering the mortgage at the same 
time to F., who retained it a few minutes, 
and returned it to IX,, to receive the inter- 
est from the company as his agent. The 
note guaranteed is unpaid. K. owes the 
company nothing : held, that after the as- 
signment, B. had no interest in the mort- 
gage which a judgment creditor could 



reach ; that the delivery of the mortgage 
to R. for the purpose of collecting interest, 
there being no circumstance of fraud or 
suspicion, did not impair the rights of the 
assignee ; that the liability of F., as guar- 
antor, was a sufficient consideration for the 
assignment ; and that such assignment is 
not a mortgage of a mortgage. BcUIy, 
Bedding, 13 Cal. 219. 

268. A married woman cannot make 
an assignment of a mortgage without the 
concurrence of her husband. Try on v. 
Sutton, 13 CaL 493. 



VIII. Lease of Mortgaged Prop- 
erty. 

269. Wliere plaintiff leased a lot to B. 
for ten years, at a monthly rent, with a 
clause that the improvements were mort- 
gaged as a security for the rent : held, 
that it was a mortgage and might be fore- 
closed on the nonpayment of the first 
month's rent. Barroilhet v. BatteUe, 7 
Cal. 452. 

270. A party holding under an assign- 
ment of a recorded leai^e containing a 
mortgage clause, is bound to know the 
contents thereof, and is therefore subject 
to the mortgage, although the instrument 
is recorded in the book of leases, there 
being a privity of estate. lb, 454. 

271. Where the owner of mortjjaged 
premises leases the same for a term of 
years, and the rent is paid in advance by 
the tenant : held, that the purchaser, under 
the mortgage sale, can require the tenant 
to pay the rent over again to him. Mc 
Devi It V. Sullivan, 8 Cal. 596. 

272. A mortgiagor cannot make a lease 
which will bind his mortgagee, where the 
lessee at the time has actual or construct- 
ive notice of the mortgage. McDermott 
V. Burke, 16 Cal. 589. 

273. The interest of the lessee, in such 
case, depends for its duration — except as 
limited by the terms of the lease — upon 
the enforcement of the mortgage. So 
long as the mortgage remains unenforced, 
the lease is valid against the mortgagor, 
and in this State, against the mortgagee ; 
but with its enforcement, the leasehold in- 
terest is determined, even though the lessee 
be not made a party to the foreclosure suit 
lb. 
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274. There is no privity of contract or 
estate between the purchaser upon the de- 
cree of sale on foreclosure and the tenant 
of the mortgagor. The purchaser may 
treat the tenant as an occupant without 
right, and maintain ejectment for the prem- 
ises — except where the purchaser is p're- 
cluded by his acts or declarations from 
thus treating him. lb, 

275. The purchaser cannot, for want of 
privity, count upon the lease, and sue for 
the rent or the value of the use and occu- 
pation. The relation between the pur- 
chaser and tenant is that of owner and 
trespasser, until some agreement, ex- 
pressed or implied, is made between them 
with reference to the occupation. The 
tenant is not bound to attorn to the pur- 
chaser, nor is the latter bound to accept 
the attornment if offered, unless the acts 
and declarations of the purchaser, anterior 
to the purchase, qualify the subsequent 
relation of the parties, or the rights spring- 
ing from it Ih, 

276. There are cases where the pur- 
chaser on a sale under a decree of fore- 
closure would be estopped from treating 
the tenant of the mortgagor as a trespass- 
er ; as, for instance, when the lease was 
taken upon the encouragement of the mort- 
gagee, and the purchaser was cognizant 
of the fact at the time of his purchase. Ih. 

211. A tenant of the mortgagor is not 
interested either in the claim secured nor 
in the estate mortgaged — ^that is, in the 
title pledged as security. He has not suc- 
ceeded to such estate, or to any portion of 
it. He does not stand in the position of a 
purchaser. The estate remains in his les- 
sor ; he has only a contingent right to en- 
joy the premises. The right of the lessor 
to the possession ends with the deed by 
which the sale of the premises is consum- 
mated ; and the tenant's right to posses- 
sion depends upon that of the lessor, and 
goes with it ; and the tenant having notice, 
actual or constructive, of the mortgage, 
need not be made party to the foreclosure. 
Ih. 590. 

278. Possibly, a court of equity would, 
under some circumstances, allow a tenant 
for years to redeem the premises sold on 
foreclosure, if he applied within a reason- 
able period after becoming acquainted with 
the proceedings. Ih, 

279. But the tenant has no such abso- 
lute right, from the mere fact of his ten- 



ancy, as to require him to be a party to 
the foreclosure, in order to vest the legal 
title in the purchaser under the decree. 
Ih. 



IX. Writ op Assistance. 

280. A writ of assistance will lie to put 
a party purchaser in possession of land 
under a decree of foreclosure of a mort- 
gage. Wolf V. Fietschacker, 5 Cal. 244 ; 
Montgomery v. 7\ttt, 11 Cal. 191 ; Hey- 
nolds V. Harrisy 14 Cal. 677. 

281. In our system, the order to deliver 
possession should be first made, unless a 
direction to that effect is made in the de- 
cree ; and if upon its service that is dis- 
regarded, the court can at once direct the 
writ of assistance to issue. Montgomery 
V. Tutty 11 Cal. 193. 

282. Prima facie, plaintiff in a foreclos- 
ure suit is entitled, after sale of the prem- 
ises and sheriff's deed to him, to a writ of 
assistance as against the mortgagor, and 
those entering under him subsequent to the 
decree, if they refuse to surrender posses- 
sion. Skinner y, Beatty, 16 Cal. 157. 

283. Where in such case a writ of as- 
sistance is granted, and the mortgagor and 
his wife move to set it aside on the ground 
that they had moved upon and occupied 
the mortgaged premises as a homestead 
before the execution of the mortgage by 
the husband, and continually ever since, 
and it appears that the mortgage was given 
for the purchase money of the premises, 
the motion must be denied, even though 
the wife was not a party to the foreclos- 
ure. Ih, 158. 

284. If a writ of assistance be improp- 
erly issued or executed, the court granting 
it can, on summary motion, set aside the 
writ or the service, and restore the posses- 
sion. Ih, 



MOTION. 

1. The court should not entertain amo- 
tion to strike a paper from the files of the 
court on the ground of its being there by 
fraud or deception, unless copies of the 
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affidavit to be used on the motion and no- 
tice of the same be given to the opposite 
party. Stevens v. Boss, 1 Cal. 96. 

2. An order is the judgment or conclu- 
sion of the court or judge upon any mo- 
tion or proceeding. Gilman v. Contra 
Costa County, 8 Cal. 57. 

3. A party who appears and contests a 
motion in the court below, cannot object, 
on appeal, that he had no notice of the 
motion. Reynolds v. Harris^ 14 Cal. 677. 

4. There is no statute of limitations 
against certain motions, and appellants 
may show that in consequence of various 
obstacles not within their control, there 
was no unreasonable delay in making the 
motion. Ih, 678. 

5. The failure to prosecute a motion for 
a new trial is an abandonment of the mo- 
tion. Mahoney v. Wilson, 15 Cal. 43; 
Frai}k v. Doane, 15 Cal. 303 ; Green v. 
Doam, 15 Cal. 304. 

6. Where the examination of the sure- 
ties does not disclose sufficient property 
to make the undertaking operate as a stay, 
but does disclose sufficient to render the 
appeal effectual, respondent's remedy is by 
motion in the court below for leave to pro- 
ceed on the judgment, notwithstanding the 
undertaking, and not by motion in the sur 
preme court to dismiss the appeal. Doh- 
bins V. DoUarhide, 15 Cal. 375. 

7. If a writ of assistance be improperly 
issued or executed, the court granting it 
can, on summary motion, set aside the 
writ or the service, and restore the posses- 
sion. Skinner v. Beaity, 16 Cal. 158. 



MUNICIPAL CORPORATION. 

1. Municipal coi'porations, unless spe- 
cially authorized, have no power to make 
the public, of which they were the repre- 
sentatives, liable to make compensation 
for the property which they should see fit 
to destroy for the purpose of staying the 
ravages of a destructive conflagration. 
Dunbar v. City of San Francisco, 1 Cal. 
357 ; Correas v. City of San Francisco, 
1 Cal. 452. 

2. Where a municipal corporation, so 
far as she had any rights in a franchise, 



had by her own voluntary acts parted with 
them, any attempt on her part to resume 
them, by depriving the public of the ease- 
ment or denying to purchasers of lots the 
right of way, except on payment of wharf- 
age, etc., is clearly illegal. Breed v. 
Cunningham^ 2 Cal. 368. 

3. The power of a corporation to sell 
does not include an authority to create a 
new department of city government, to 
divert the revenues from the legitimate 
source, and place them in hands neither 
chosen by or responsible to the corpora- 
tion, nor does it include the power to make 
a deed of trust with power to the trustees 
to sell the trust estate as they may deem 
advisable. Smith v. Morse, 2 Cal. 538. 

4. Defendants were owners of a private 
railroad, constructed by them, and run 
with machinery, under a license from the 
city councils, through certain streets of 
San Francisco. The plaintiff claimed 
damages for injuries done to himself, his 
horse and wagon, in a collision with the 
railroad cars, charging the defendants with 
negligence : held, that where the streets 
of a city are diverted from their ordinary 
and legitimate uses, by special license to a 
private person, for his own benefit, and in 
the pui-suit of a business which involves 
constant risk and danger, he is bound, in 
the exercise of such right, to use extra- 
ordinary care. Wilson v. Cunningham, 
3 Cal. 243. 

5. The right to fit up a building for city 
or public purposes, and provide suitable 
accommodations for the transactions of the 
business of the city, is a necessary incident 
to the administration of every municipal 
government. People v. Harris, 4 Cal. 9. 

6. Where a municipality have the right 
to erect, repair and regulate wharves and 
the rate of wharfage, and the banks of 
the river, in front of the city, are dedi- 
cated to the public, it follows that the right 
to collect wharfage devolves on the cor- 
poration. City of Sacramento v. Steamer 
New World, 4 Cal. 43. 

7. The words "public improvements," 
when applied to a municipal corporation, 
must be taken in a limited sense as apply- 
ing to those improvements which are the 
proper subject of police and municipal 
regulations, and cannot be extended to 
subjects foreign to the object of the incor- 
poration and beyond its territorial limits. 
Low V. City of Marysville, 5 Cal. 215. 
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8. The distinction between a grant to a 
person and a municipal corporation, as to 
denouncement for forfeiture, is very ap- 
parent. On the one hand, government 
has agreed that denouncement shall be 
the result of nonperformance ; on the 
other hand, a corporation has delegated to 
it certain powers of government, and it is 
only in reference to those delegated powers 
that it will be regarded as a government 
Toachard v. Touchard, 5 Cal. 307. 

9. If a private natural person can grant 
lands upon conditions subsequent, and 
upon their nonperformance resume their 
ownership, a municipal corporation can do 
the like. lb, 

10. The thirty-second section of the char- 
ter of 1855 of the city of San Francisco was 
designed as a check upon the city govern- 
ment under that charter, leaving the pre- 
vious indebtedness to stand as a matter 
the legislature could not interfere with. 
Souk V. McKihhin, C Cal. 142. 

11. The act of March 27th, 1850, con- 
ferring upon the county courts the power 
of incorporating towns, is unconstitutional. 
People V. Town of Nevada^ 6 Cal. 144; 
CoUon V. Rossi f 9 Cal. 599. 

12. Where a city ordinance authorizes 
the making of a contract by certain com- 
mittees, on behalf of the city, " subject to 
confirmation by the common council of 
said city," a confirmation by joint resolu- 
tion, and not by ordinance, is sufficient. 
San Francisco Gas Co, v. City of San 
Francisco, 6 Cal. 191. 

13. The obligation of a municipal cor- 
poration to keep the streets in repair is 
necessarily suspended while they are ac- 
tually undergoing such alterations as, for 
the time, render them impassable or 
dangerous. James v. City of San Fran- 
ciscOf G Cal. 530. 

14. There is no constitutional inhibition 
against incorporating a portion of the in- 
habitants of a city as a county, or creating 
a county out of the territory of a city. 
People V. ma, 7 Cal. 103; People v. 
Muhins, 10 Cal. 21 ; People v. Deatty, 14 
Cal. 572. 

15. Under the charter of the city of 
San Jose, an ordinance abolishing the 
office of street commissioner, and substi- 
tuting fees instead thereof, is legal and 
binding on the officers. Wilson v. City 
of San Jose, 7 Cal. 276. 

IG. A municipal corporation, from the 



nature of the ends intended to be accom- 
plished by its creation, is a compound 
being, acting in diffisrent capacities. II61- 
land V. City of San Francisco, 7 Cal. 377. 

17. Where, in a suit brought by a 
municipal corporation upon a contract 
made under an ordinance, the defendant 
offijred to prove a parol change in the 
contract, which the court refused to allow : 
held, not to be error, as the change in 
the contract could only be by ordinance. 
City of Sacramento v. Kirk, 7 Cal. 420. 

18. Where a municipal corporation has 
the power to perform an act, and in the 
execution thereof, the prescribed form is 
not followed, it has the power to subse- 
quently ratify and confirm the informal 
act, so as to make it as binding as if 
originally done in the proper manner. 
Lucas V. City of San Francisco, 7 Cal. 
4G9. 

19. A municipal corporation, outside of 
its governmental capacity, is in many 
respects to be regarded the same as a 
private corporation, and its officers and 
agents through whom it acts must be pre- 
sumed to know the contract it enters into, 
the purcha**es it makes, and the property 
it uses. San Francisco Gas Co. v. City 
of San Francisco, 9 Cal. 469. 

20. The proposition that a municipal 
corporation can incur no liabilities other- 
wise than by ordinance, is not, in its full 
extent, tenable. Under some circum- 
stances, a municipal corporation may be- 
come liable by implication. lb, 

21. The provisions of the charter of 
Sacramento, authorizing the improvement 
of the streets and the mode and manner 
of assessment, are not in conflict with the 
thirteenth section of the eleventh article of 
the constitution. Burnett y. City of Sacra- 
mento, 12 Cal. 83. 

22. There is no diffijrence in respect to 
the political and geographical divisions of 
the State between a municipal corporation 
and a county. They are both the subjects 
of its political dominion. Pattison v. 
Supervisors of Yuba County, 3 Cal. 184. 

23. The legisLature may authorize a 
municipal corporation to pay claims in- 
valid in law, but equitable and just in 
themselves, subject to the constitutional 
provision of equality and uniformity. 
People V. Burr, 13 Cal. 349. 

24. The powers of a municipal corpora- 
tion are subject to be increased, restricted 
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or repealed, at the will of the legislature, 
according to the varying exigencies of the 
State ; vested rights acquired thereunder, 
as under all laws, only remaining un- 
affected. Ih. 349. , 

25. Even if a municipal charter pro- 
vides for a city attorney to attend to the 
business of tlie city, yet other counsel may 
be employed when necessary, especially 
if the legal business is abroad. Smith v. 
City of Sacramento^ 13 Cal. 533. 

26. The ayuntamiento of San Francisco, 
in 1850, by an order, authorized its alcal- 
de to grant to plaintiff " a quantity of land, 
in conformity with the survey of the town, 
as near as possible to the location of cer- 
tidn other lots which plaintiff was to sur- 
render to the town. The alcalde accord- 
ingly conveyed by deed a lot to plaintiff, 
which had been previously granted by the 
town to one Gerke : held, that an action 
for the breach of covenants of the warran- 
ty in this deed will not lie against the city. 
FincUa v. Oity of San Francisco^ 13 Cal. 
535. 

27. A general grant of the exclusive 
privilege of wharfage is whoUy void, as 
exceeding the powers of a corporation, 
and it has the right to come into equity to 
remove this impediment from the free and 
beneficial exercise of its corporate func- 
tions and property. Oity of Oakland v. 
CarpentieTy 13 Cal. 549. 

28. The city of San Francisco holds 
the municipal lands of the pueblo not le- 
gally disposed of by grant or concession, 
and her title is wholly unaffected by sher- 
iff's sales under execution against her, so 
far as these sales touch or affect the afore- 
said pueblo lands. Bart v. Burnett^ 15 
CaL 616. 

29. The municipal lands to which the 
dty of San Francisco succeeded were held 
in trust for the public use of that city, and 
were not either under the old government 
or new, the subject of seizure or sale un- 
der execution. Ih, 

30. The people of a county are not a 
corporation, nor can they sue or be sued. 
People V. MyerSy 15 Cal. 34. 

31. A county is a corporation, and is 
the proper party plaintiff to object to a 
contract made by tibe board of supervisors 
for building a jail. Ih. 

32. The agents of the corporation can 
sell or dispose of this property of the cor- 
poration, only in the way and according 

50 



to the order of the legislature ; and there- 
fore the legislature may, by law operating 
immediately upon the subject, dispose of 
this property or give effect to any pre- 
vious disposition or attempted disposition 
of it. Payne Y. Treadwell, 16 Cal. 233. 

33. The power to improve the streets 
necessarily included the authority to enter 
into a contract for that purpose, and it 
would be absurd to say that the city could 
not bind itself by a contract which it was 
legally authorized to make. It is certain 
that such a contract could not be treated 
as the contract of the property holders, and 
an action maintained upon it as against 
them. Their liability was exclusively to 
the city, and the manner of its enforce- 
ment was pointed out by the charter. Ar^ 
genii v. City of San Francisco, 16 Cal. 
263. 

34. As to the contracts of corporations, 
the rule is, that where the question is one 
of capacity or authority to contract, aris- 
ing either on a question of regularity of 
organization, or of power conferred by the 
charter, a party who has had the benefit 
of the contract cannot, in an action found- 
ed upon it, contest its validity. And this 
rule ieipplies with equal force to all cor- 
porations, public or private. lb. 264. 

35. Contracts of corporations, whether 
public or private, stand on the same foot- 
ing with the contracts of natural persons, 
and depend on the same circumstances for 
their validity and effect The doctrine of 
ratification and estoppel is as applicable to 
corporations as to individuals, and the 
former are bound by the acts of their 
agents in the same manner, and to the 
same extent, as the latter. lb. 265. 

36. As a rule, the powers of corpora- 
tions, municipal or others, must be exer- 
cised in the mode pointed out by the char- 
ter. But even a want of authority is not, 
in all cases, a sufficient test of the exemp- 
tion of the corporation from liability in 
matters of contract An executory con- 
tract, made without authority, cannot be 
enforced ; but where the contract has been 
executed, and the corporation has received 
the benefit of it, the law interposes an es- 
toppel, and will not permit the validity of 
the contract to be questioned. lb. 273. 

37. Plaintiff, by virtue of contracts en- 
tered into with an officer of the city of San 
Francisco, which contracts were executed 
by such officer in his official capacity, made 
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valuable and permanent improvements to 
the city, for the exclusive benefit of it and 
its inhabitants; such improvements were 
made under the immediate supervision of 
an officer of the city, and when completed, 
were approved of and received by him, on 
behalf of the city ; plaintiff, in making the 
improvements, relied on the validity of the 
contracts and the obligation of the city to 
pay, as therein provided ; the city author- 
ities were fully informed of these facts, 
took no steps to repudiate the contracts, 
or to infonn plaintiff as to her disposition 
to pay : held, that plaintiff can recover on 
the contracts, although there is no evi- 
dence that the officer signing them was ex- 
pressly authorized; that the silence of the 
city authorities, under the circumstances, 
was equivalent to a direct sanction of the 
acts of such officer, and estops the city 
fix)m denying his authority ; that the city 
having acquiesced in the contracts from 
the commencement to the completion of 
the improvements, never questioning the 
validity of the contracts until she had re- 
ceived all the benefit to be had from their 
performance, it would be a fraud on plaint- 
iff to permit her now to repudiate them. 
lb. 274. 

38. Nor can plaintiff recover on some 
of the warrants so drawn, for the further 
reason, that they do not specify the ap- 
propriations under which they were issued, 
nor the date of the ordinances making the 
same, as is required by the eighth section 
of the third article of the city charter ; and 
they would not constitute any authority to 
the treasurer to pay them, even if there 
were funds in the treasury specially ap- 
propriated for their payment Ih, 276. 

39. The mayor and controller of said 
city having drawn warrants on the treas- 
urer thereof, payable out of the street as- 
sessment fund, in favor of plaintiff, for the 
improvements so made under said con- 
tracts : held, that plaintiff cannot recover 
on the warrants ; that being payable out 
of a particular fund, they are neither bills 
of exchange nor promissory notes, and 
that the treasurer must pay from that 
fund, and no other. ArgerUi v. City of 
San Francisco, 16 Cal. 276; Martin v. 
City of San Francisco, 16 Cal. 286. 

40. As a general rule, a city is only 
liable upon express contracts authorized 
by ordinance. The exceptions relate to 
liabilities from the use of money, or other 



property, which does not belong to her, 
and to liabilities springing from neglect of 
duties imposed by her charter, fi-om- which 
parties are enjoined. Even these excep- 
tions are limited in many instances, as 
where the property or money is received 
in disregard of positive prohibitions in her 
charter — as for instance, upon the issu- 
ance of bills of credit Argenti v. (Hty 
of San Francisco, 1 6 Cal. 284. 

41. The charter of 1851 of the city of 
San Francisco vested the legislative power 
of the city in a common council, consist- 
ing of a board of aldermen and a board of 
assistant aldermen, each composed of 
eight members, and provided that no or- 
dinance or resolution should be passed 
unless by a majority of all the members 
elected to each board. On the fifth of 
December, 1853, the mayor of the city 
approved of what purported to be an ordi- 
nance passed by the common council, pro- 
viding for the sale of certain slip property 
of the city. This ordinance is designated 
in the official book of city ordinances as ordi- 
nance number four hundred and eighty-one. 
At the time the ordinance was presented to 
the board of assistant aldermen, there was 
a vacancy in the board, occasioned by res- 
ignation of one of its members, so that 
there were but seven members in office. 
Of these seven, four members voted for 
the ordinance, and three against it : held, 
that the ordinance not having received a 
majority of the entire board— of the con- 
stituent number — ^was never passed, but 
was in fact rejected. Mc Cracken v. Oity 
of San Francisco, 16 Cal. 618. 

42. The alleged ordinance number four 
hundred and eighty-one authorized and 
required the mayor and joint committee on 
land claims of the city to sell the property 
specified at public auction, to the highest 
bidder, at such time and place as they 
might think advisable, after not less than 
ten days' advertisement The sale was 
advertised for December 26th, 1853. 
Within one hour previous to the sale, the 
common council passed an ordinance, des- 
ignated in the official book as ordinance 
number four hundred and ninety-three, ap- 
propriating certain proceeds of the intend- 
ed sale : held, that this recognition of the 
existence of ordinance number four hun- 
dred and eighty-one, and the appropria- 
tion of a portion of the proceeds of the 
sale, did not constitute an adoption and 
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approval of what had been previously 
done, or might be subsequently done ac- 
cording to the terms of that ordinance, so 
as to give validity to the sale which took 
place. lb, 

43. The only authority the common 
council possessed to sell city property was 
derived from the thirteenth section of arti- 
cle three of the charter, and this section 
provides for the sale of the property in 
one way only, to wit : by the passage of 
laws, which term is synonymous with or- 
dinances, when applied to acts of munici- 
pal corporations. The mode of selling the 
property having been pointed out by the 
charter, was restrictive — no other mode 
could be followed. Ih. 619. 

44. The only way in which the common 
council could give validity to a sale, was 
by passing a law directing it. Ordinance 
number four hundred and ninety-three does 
not purport to provide for any sale, but 
simply assumes that an ordinance order- 
ing a sale had already passed ; but this 
assumption could impart no vitality to the 
alleged ordinance number four hundred 
and eighty-one. The common council 
could pass a law or ordinance only in one 
way, and that was by voting for it Ih. 
620. 

45. The land directed by the terms of 
ordinance number four hundred and eighty- 
one to be sold, was set apart and dedi- 
cated as a public dock by an ordinance 
passed in 1852, and while this dedicating 
ordinance remained in force, no sale could 
be legally had. In dedicating the land to 
public use, the common council exercised 
powers purely of a governmental nature, 
and not those of a mere property holder. 
It was by legislation that the dedication 
was made, and only by legislation could 
the public franchise be destroyed. Ih, 

46. The distinction taken between the 
powers of a municipal corporation, when 
acting in its political and governmental 
character, and when acting with reference 
to its private property, has no application 
to the questions involved in the case at 
bar. Its powers, whether regarded as po- 
litical or governmental, or those of a mere 
private corporation, could be exercised 
only in conformity with the provisions of 
the charter. The legislature could im- 
pose such restrictions as it thought proper, 
and it saw fit to require the formalties of 
legislation for the disposition of the city 



property, as it did for the imposition of 
taxes, the regulation of the fire depart- 
ment, and matters connected with the gen- 
eral welfare of the city. Ih, 621. 

47. Holland v. The City of San Fran- 
cisco^ 7 Cal. 361, distinguishable from this 
case is in this : that there, the fact that the 
property had been previously dedicated to 
public use as a public dock was not pre- 
sented ; but that case is not law, and is 
overruled, so far as it holds that ordinance 
number four hundred and ninety-three 
recognized and adopted ordinance number 
four hundred and eighty-one, so as to ren- 
der the subsequent sale valid and binding 
upon all parties. Ih, 

48. Admitting that ordinance number 
four hundred and ninty-three did adopt 
and pass number four hundred and eighty- 
one, it did so only within one hour pre- 
vious to the sale. But this ordinance di- 
rects the sale upon ten days' previous ad- 
vertisement. The authority to sell upon 
ten days' notice was not therefore pursued, 
and the sale without such notice was void. 
Ih. 622. 

49. A ratification is equivalent to a 
previous authority. It operates upon the 
act ratified in the same manner as though 
the authority had been originally given ; 
and where the authority can originally be 
conferred only in a particular form or 
mode, the ratification must follow the same 
form or mode. Ih. 623. 

50. Where an authority to do any par- 
ticular act on the part of a corporation can 
only be conferred by ordinance, a ratifi- 
cation of such act can only be by ordi- 
nance. Ih, 

51. A ratification can only be made 
when the principal possesses at the time 
the power to do the act ratified. He must 
be able, at the time, to make the contract 
to which, by his ratification, he gives va- 
lidity. The ratification is the first pro- 
ceeding by which he becomes a party to 
the transaction, and he cannot acquire or 
confer the rights resulting from that trans- 
action unless in a position to enter directly 
upon a similar transaction himself. Ih, 
624. 

52. Ordinance number five hundred and 
five of the city of San Francisco, passed 
January 10th, 1854, by which the mayor 
and land committee were authorized to 
pay out of moneys in their hands, arising 
from the sale ordered by ordinance num- 
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ber four hundred and eighty-one, the sala- 
ries of the members and officers of the 
police for the months of November and 
December of the previous year, does not 
ratify ordinance number four hundred and 
eighty-one, because appropriating the pro- 
ceeds of the sale. It assumes that ordi- 
nance number four hundred and eighty- 
one was valid, and there is nothing in the 
appropriation from which an intention to 
ratify can be implied. If the intention to 
ratify under some circumstances could be 
thus implied, the implication would be of 
no avail in the present case, as the com- 
mon council were at the time laboring 
under the mistaken impression that ordi- 
nance number four hundred and eighty- 
one had become law. Ratification, to be 
effective, must be made with full knowl- 
edge of all the facts relating to the act 
ratified. To entitle any proceedings of the 
common council to the slightest considera- 
tion as evidence of ratification, it must be 
shown that those proceedings were taken 
with full knowledge that the ordinance had 
never passed, and that the sale thereunder 
was an absolute nullity. Ih, 625. 

53. Inasmuch as by article six, section 
six, of the charter of San Francisco of 
1851, the common council could authorize 
a sale of city property at public auction 
only, ratification of a previous sale is im- 
possible. The object of the ratification is 
to vest in the previous purchaser the title ; 
but at public auction tiiere would be no 
certainty of this, for at the auction every 
one would be at liberty to bid, and the 
property would fall to the highest bidder. 
Jh. 626. 

54. The city of San Francisco is not 
estopped from denying the sale made un- 
der ordinance number four hundred and 
eighty-one, and asserting title to the prop- 
erty sold. The matters relied upon by 
way of estoppel, with the exception of 
ordinance number four hundred and ninety- 
three, occurred after the sale, and could 
not have influenced the plaintiff in his 
purchase. Ordinance number four hun- 
dred and ninety-three, directing an appro- 
priation of a portion of the anticipated 
proceeds, was passed within one hour of 
the sale, and it nowhere appears that the 
same was ever brought to the notice of 
the plaintiff. Nor does it appear that 
there was any fraud or intention to de- 
ceive on the part of the common council. 



They acted, in passing ordinance number 
four hundred and ninety-three, and in the 
subsequent use of the proceeds, upon the 
impression that a valid ordinance author- 
izing the sale had been passed. IL 627. 

55. The doctrine of estoppel, as laid 
down in Biddle Boggs v. Merced Mining 
Co., 14 Cal. 280, controls the question 
here. lb, 

5Q, Even if the city would be estopped 
from denying the sale, and from asserting 
title to the property sold, it does not fol- 
low that the plaintiff would be estopped 
from claiming a return of the money he 
paid. The doctrine of estoppel in pais is 
applied to prevent a wrong-doer from as- 
serting claims against his declarations or 
conduct, not to prevent an innocent party 
from enforcing his rights. It is the wrong- 
doer who is estopped, upon the principle 
that he shall not take advantage of his 



own wrong. 



lb. 



57. The sale of the city's property in 
this case being without authority and void, 
the plaintiff is not required to surrender 
possession of the property before he can 
maintain an action to recover back the 
purchase money. lb. 627. 

58. The fifth section of article three of 
the charter of 1851 of the city of San 
Francisco, as to the city's not incurring 
debts beyond $50,000, under certain cir- 
cumstances, is directory, and is not a limi- 
tation of the power of the common coun- 
cil as to the amount of debts and liabilities 
to be incurred. lb. 628. 

59. This section of the charter refers 
only to the acts or contracts of the city, 
and not to liabilities which the law may 
cast upon her. It was intended to re- 
strain extravagant expenditures of the 
public moneys, not to justify the detention 
of the property of her citizens which she 
may have unlawfully obtained ; and where, 
as in this case, plaintiff claims that the 
city has got his money without considera- 
tion — ^by mistake — ^and has appropriated it 
to municipal purposes, she is bound to re- 
fund ; because the law — ^not her contract 
or permission — ^renders her liable. Her 
liability in this respect is independent of 
the restraining clauses of the charter; it 
arises from the obligation to do justice — 
to restore what belongs to others — which 
rests upon all persons, whether natural or 
artificial. lb. 630. 

60. The restriction contained in the 
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fifth section of the charter can, in any 
view, only apply to liabilities dependent 
for their creation upon the volition of the 
common council, and hence does not in- 
clude liabilities arising from torts, or tres- 
passes, or mistakes. Ib» 631. 

61. The sale of December 26th, 1853, 
under ordinance number four hundred and 
eighty-one, being void, no title passed to 
the purchasers at that sale. The title to 
the property still exists in the city, except 
"where deeds have since been taken under 
the acts of 1858 or 1860. The property 
remaining can at any time be taken pos- 
session or be disposed of by the city in the 
same manner as any other property be- 
longing to her, except where her right to 
assert her title has been barred by the 
statute of limitations; and that statute 
does not run in favor of parties who affirm 
that the title never passed from the city, 
and sue for the recovery of the purchase 
money. lb. 632. 

See Corporation, Ordinance. 
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MURDER. 

1. The defendant was indicted for mur- 
der, tried, convicted of manslaughter only, 
and then obtained a new trial : held, that 
on the new trial upon the same or another 
indictment, he can plead the former con- 
viction of manslaughter as an acquittal of 
th^ crime of murder, but may be convict- 
ed again of manslaughter. People v. Gil- 
mare, 4 CaL 376 ; People v. Backus, 5 
Cal. 278. 

2. In an indictment for murder, it is 
sufficient to describe the deceased by the 
name by which he was commonly known. 
People V. Freeland, 6 Cal. 97 ; People v. 
Kellt/, 6 Cal. 212. 

3. A motion to set aside an indictment 
for murder on any ground which would 
have been good ground for challenge either 
to the panel or any individual grand juror, 
cannot be made in the district court when 
the defendant has been held to answer in 
the court of sessions before indictment. 
People V. Freeland, 6 CaL 97. 

4. To reduce the crime of murder, 
charged in the indictment, to manslaugh- 
ter, a provocation must be established, ap- 



parently sufficient to render the passion 
irresistible. Ih. 

5. In an indictment for murder, an er- 
ror in the middle name of the deceased is 
not material. People v. Lockwood, 6 Cal. 
206. 

6. Where a juror in a trial for murder 
stated on his voir dire that he had ex- 
pressed an opinion as to the guilt or inno- 
cence of the prisoner, and that such opinion, 
when expressed, was without qualifica- 
tion: held, that he was properly chal- 
lenged by the prisoner, and should have 
been rejected. People v, Williams, 6 Cal. 
207. 

7. An indictment for murder, charging 
that the accused on or about a certain day 
did willfully, feloniously, and with malice 
aforethought, kill, murder, and put to death 
a certain person with a pistol and knife, 
without specifying further the facts and 
the manner, is bad. People v. Aro, 6 Cal. 
209. 

8. Murder is aconclusionof law, drawn 
from certain facts. lb, 

9. An indictment must contain a state- 
ment of the acts constituting the offense. 
People V. Aro, 6 Cal. 208 ; People v. 
Hood, 6 Cal. 238 ; People v. Wallace, 9 
Cal. 31. 

10. In an indictment for murder, the 
time of the death must be stated, so that 
it can be legally considered the conse- 
quence of the felony charged. People v. 
Aro, 6 Cal. 209 ; People v. Lloyd, 9 Cal. 
56 ; People v. Steventmi, 9 Cal. 275. 

11. An indictment for murder need not 
state the time when the crime was com- 
mitted, except that it was before the find- 
ing of the indictment and within one year 
and a day before death ensued from the 
wound or assault. People v. Kellt/, 6 Cal. 
212. 

12. Where the defendant was indicted 
and convicted of murder, and on appeal a 
new trial was ordered on the ground of 
objection to a juror, whereupon, on motion 
of the prosecution, the indictment was set 
aside on account of irregularities in the 
summoning and empanneling of the grand 
jury, and subsequently a new indictment 
was found by a new grand jury, under 
which the prisoner was convicted; held, 
that the second trial and conviction did 
not put the prisoner " twice in jeopardy 
for the same offense," as it is apparent that 
the prisoner was not in jeopardy by the 
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first trial, which had been held to be er- 
roneous. People V. March, 6 Cal. 546. 

13. The provision of the criminal code 
which empowers courts to set aside in- 
dictments on motion of the prosecution, is 
not limited to cases of defects in the in- 
strument iteelf, and such a dismissal is no 
bar to a subsequent prosecution for the 
same offense amounting to a felony. lb, 

14. On a trial under an indictment for 
murder, a verdict of " guilty " imports a 
conviction of every material allegation, and 
is therefore a conviction for murder. Ih. 

15. On a trial for murder, evidence of 
a difficulty between the prisoner and other 
persons connected with the deceased on 
the same day, prior to the killing, and at 
which the deceased was not present, is ad- 
missible for the purpose of showing a con- 
spiracy on the part of the prisoner and 
others against the deceased and others; 
and of connecting the two difficulties to- 
gether. PeopU V. Stonecifer, 6 Cal. 410. 

16. The crime of murder is committed 
at the time when the fatal blow is struck. 
People V. GiU, 6 Cal. 638. 

17. There can be no murder without 
malice, either expressed or implied. Peo- 
ple V. Moore, 8 Cal. 93. 

18. On a trial for murder, it is not er- 
ror to instruct the jury that if the killing 
was the result of deliberation, no matter 
for how short a period, it would be mur- 
der in the first degree under our statute ; 
where the evidence was sufficient to war- 
rant the jury in finding the fact, that the 
killing was deliberate and premeditated. 
Ih. 

19. On a trial for murder, weakness of 
mind, fear and excitement of the defend- 
ant, produced by the violence of the de- 
ceased, will not justify the homicide. Peo- 
ple V. Hawley, 8 Cal. 391. 

20. Mere words of reproach, without 
further cause or provocation, will not mit- 
igate an intentional homicide committed 
with a deadly weapon, so as to reduce it 
to manslaughter. People v. Butter, 8 Cal. 
441. 

21. The facts necessary to constitute 
the crime of murder are, that a wound 
was inflicted with a felonious intent, that 
the wound was mortal, and that death en- 
sued from the effects of the wound within 
a year and a day. People v. Steventon, 9 
Cal. 275. 

22. An indictment charging "murder 



in the first degree " is good, as that offense 
includes the second degree and man- 
slaughter. People V. Dolan, 9 Cal. 583. 

23. The substantial facts necessary to 
constitute the crime charged must appear 
in the indictment with sufficient certainty 
to enable the court to pronounce a pi*oper 
judgment, and the party to defend against 
the charge ; but they need not be stated 
with the particularity required at common 
law. lb, 

24. Evidence of the dying declaration 
of a deceased person is admissible on a 
trial for murder. People v. Glenn, 10 
Cal. 36. 

25. In an indictment for murder it is 
not necessary that the indictment should 
specifically aver that the crime was " will- 
ful, deliberate and premeditated. It is 
sufficient to charge the crime in the words 
of the statute. People v. Murray, 10 Cal. 
310. 

26. An indictment for murder, which 
describes the weapons used by which 
death was produced, as a ** loaded pistol," 
is sufficient, though it omits to state the 
manner in which the weapon was charged. 
People V. Choiser, 10 Cal. 311. 

27. Where an indictment charged the 
defendants with the crime of murder, 
committed by them at a designated place 
and upon a designated day, by " shooting 
and wounding the deceased through the 
body, with a leaden bullet, discharged from 
a rifle, of which wound the deceased then 
and there died :" held, that it was not nec- 
essary to state in the indictment on what 
part of the body of the deceased riie 
wound was inflicted, and that the indict- 
ment stated sufficiently that the wound was 
mortal. People v. Judd, 10 Cal. 814. 

28. When an indictment for murder is 
used as a substitute for and in the place 
of an indictment for manslaughter, it must, 
where time is material, contain the aver- 
ment as to time which would be essential 
in an indictment for manslaughter. Peo^ 
pie V. MilUr, 12 Cal. 294. 

29. There is no distinction between an 
indictment for murder, which, if good for 
manslaughter, shows on its face that the 
crime for manslaughter is barred, and an 
indictment for the special offense of man- 
slaughter within the same statement as to 
time. lb. 295. 

30. On an indictment for murder, the 
verdict must state whether it be murder 
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in the first or second degree. People v. 
Marquis, 15 Cal. 38. 

31. On an indictment for murder, the 
court of sessions is not bound to assign 
counsel for prisoner. People v. Moice, 15 
Cal. 331. 

32. Challenges to the panel of the grand 
jury, or to individual jurors, must be 
made at the empanneling of the jury ; and 
on indictment for murder, transferred to 
the district court, the challenge cannot 
there be made. Ih, 

33. Indictment for murder. Plea, self- 
defense. Testimony conflicting as to facts 
occurring at the time of homicide. M., a 
witness for prosecution, testified that he 
was present August 24th,. at a difficulty 
between defendant and deceased, in the 
course of which defendant discharged a 
double barreled shot gun at deceased, who 
fell forward ; that immediately thereafter 
witness approached deceased, and saw ly- 
ing on the ground about six feet forward 
of him, a pistol, which witness had previ- 
ously seen in deceased's possession. Wit- 
ness then detailed the circumstances im- 
mediately connected with the difiiculty, in 
which he himself, armed with a pistol, took 
part with deceased against defendant ; and 
then stated that the pistol he saw lying on 
the ground, deceased borrowed from C. 
some time before August 24th; that C. 
had given the pistol to deceased, who said 
he would clean it ; and that he (witness) 
had often, since then, and before August 
24th, seen the pistol in deceased's posses- 
sion. Defendant's counsel then asked 
witness this question: ^^At the time C. 
gave the pistol to Sweeny, (deceased) 
was anything said by S. with reference to 
using the pistol against the defendant?" 
Objected to and ruled out as irrelevant and 
incompetent, unless evidence was produced 
tending to show that the thing said had 
come to the knowledge of defendant : held, 
that the court erred ; that the evidence 
was admissible ; that the declaration of 
deceased made at the time of procuring 
the weapon was part of the res gestae, and 
illustrative of the transaction ; that it 
showed the purpose for which the weapon 
was procured, and that this purpose was 
an item of proof upon the question, which 
of the two parties first assaulted — this be- 
ing the point to which the testimony was 
offered. People v. Arnold, 15 Cal. 480. 

34. The mere fact that one man threat- 



ens to kill another does not justify the lat- 
ter in killing the former. The threats 
must be shown to have been communicated 
to fhe accused before they are admissible 
as evidence for him for any purpose — ^and 
then the effect and bearing of the testi- 
mony should be explained by the judge to 
the jury, before the case is finally submit- 
ted to them. lb. 

35. Defendant killed deceased while 
he was in the act of injuring a mining 
claim. On the trial, defendant offered to 
show that he was the owner, and in the 
lawful possession of said claim at the time 
of the killing. The court refused testi- 
mony to this point: held, that defendant 
had a right to prove his ownership of the 
claim, for the purpose of showing his men- 
tal condition, the motives which prompted 
his action, and determining the character 
of the offense ; that the ownership was 
part of the res gestae, and should have 
been admitted, subject to instructions of 
the court as to its legal effect, though when 
admitted, it may not have amounted to a 
justification. People v. Costello, 15 Cal. 353. 

36. On the trial upon indictment for 
murder, the only witness for the prosecu- 
tion who saw the transaction itself, testi- 
fied in substance, that he and Tung Hoy 
met a large number of their countrjrmen, 
Chinese, six of whom took them out into 
the chapparal, tied him, and then one of 
the Chinese struck Tung Hoy on the head 
with a sword, another pierced him in the 
back, when he fell, and witness then es- 
caped, and has never since seen him. The 
court instructed the jury that if the evi- 
dence of this witness were true, defend- 
ants were guilty of murder in the first de- 
gree : held, that the court erred ; that such 
instruction assumed the homicide, which 
was not proven by the witness. People v. 
Ah Fung, 16 Cal. 138. 

37. On an indictment for an assault 
with intent to commit murder, defendant 
plead guilty to an assault with a deadly 
weapon with intent to commit bodily inju- 
ry, and upon this plea, was adjudged to 
pay a fine of $1,200, or be imprisoned in 
the county jail. Defendant appeals : held, 
that the supreme court has no jurisdiction 
of the appeal, the offense for which de- 
fendant was punished being a misdemean- 
or only. Peoples. Comdl, 16 Cal. 188. 

See Crimes and Criminal Law, 
Felony, Indictment, Manslaughter. 
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NAME. 

1. The code permits a party defendant 
whose name is unknown to be sued by 
any name. Morgans, Thrift, 2 Cal. 568. 

2. If an undertaking has to be executed 
by the plaintiff and is executed to the de- 
fendant by a wrong name, the latter has 
his remedy and may describe it as given 
to him, and may show that he was the par- 
ty intended. Ih. 

3. The defendant was sued and served 
by the name of Greorge Mott, and judg- 
ment entered against him by the same 
name ; afterwards, and without notice to 
defendant, the plaintiff, on his own motion, 
obtained an order from the court to amend 
the judgment, by altering the name from 
Greorge to Grordon : it was held to be er- 
ror. McNaUy v. MoU, 3 Cal. 235. 

4. The use in a sale note of a given 
name for the goods sold is a warranty 
that they bear that name. FUrd v. Lyon, 
4 Cal. 20. 

5. The fact that a Spanish name can be 
translated into English so as to mean noth- 
ing, does not alter or affect its potency as 
a name descriptive of a place. Castro v. 
GiU, 5 Cal. 42. 

6. In an indictment for murder, it is 
sufficient to describe the deceased by the 
name by which he was commonly known. 
People V. Freelandy 6 Cal. 97 ; People v. 
Kelly, 6 Cal. 212. 

7. In an indictment for murder, an er- 
ror in the middle name of the deceased is 
not material. People v. Lockwood, 6 CaL 
206. 

8. Where a defendant is sued as John 

, service was returned upon James 

, and judgment was rendered against 

J. : held, to be in error, unless there 

was something in the record to show that 
the person served was the person sued. 
Stater V. Cox, 6 Cal. 415. 

9. The answer of the defendant waives 
the alleged error as to the change of par- 
ties, whereby the name of a defendant has 
been substituted for that of another with- 
out notice. Smith v. Curtis, 7 Cal. 587. 

10. An objection was taken to the dep- 
osition of J. D. Marley in that he was 
described in the notice as Dick Marley, 
but it is obviated by the testimony of Mar- 
ley that he was as w^ell known by that as 
his proper name. Jones v. Love, 9 Cal. 71. 



11. It is no ground of demurrer to a 
complaint, that the christian name of one 
of the plaintiffs does not appear. The 
court cannot judicially know that one of 
the plaintiffs had either a christian or 
heathen name, or that it is necessarily un- 
true that he has forgotten it if he had. 
NeUon v. Highland, 14 Cal. 75. 

12. Where a man is sued by a fictitious 
name, and the return of the sheriff on the 
summons shows service on defendant by 
his proper name, as ^' John Doe alias West- 
fall," a default being entered, judgment 
may be rendered against the defendant in 
his true name, Westfall, without proof that 
Doe and WestfaU are the same. Curtis 
V. Herrick, 14 Cal. 120. 

13. The State prison contract was not 
defectively executed by the commissioners, 
from the fact that they signed it with their 
individual names, and not with the name 
of the State. The contract purports, in 
its body, to be between the State, acting 
by the commissioners, under the act of the 
21st of March, 1856, of the one part, and 
Esteli on the other, and is sicnaed by the 
commissioners, with the affix of "bo^of 
State prison commissioners." The instru- 
ment does not purport to be the act of the 
commissioners alone, but the act of the 
State by them. The State, by them, makes 
the lease and contract, and it is with the 
State that the lessee enters into the cove- 
nants and agreements contained in the in- 
denture. State of California v. Mc Cau* 
ley, 15 Cal. 456. 



NATURALIZATION. 

1. The power to naturalize is made a 
judicial power by act of Congress. JEx 
parte Knowles, 5 Cal. 301. 

2. The provision of the constitution of 
the United States which gives Congress the 
power to establish " a uniform rule of nat- 
uralization " is construed to mean, that the 
rule when established shall be executed 
by the States. Ih, 

3. Under the act of Congress of 1802, 
" every court of record in any individual 
State having common law jurisdiction and 
a seal, and clerk or prothonotary, shall be 
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considered as a district oonrt within the 
meaning of this act,'' and such courts have 
power to naturalize. Ih. 

4. The supreme court of this State, hay- 
ing exclusive appellate jurisdiction, has no 
power to naturalize. Tb. 302. 

5. The legislature of Califomia has by 
express enactment conferred jurisdiction 
on the district courts of this State to grant 
naturalization, according to the rules es- 
tablished by Congress. Ih. 306. 

6. All other courts of this State being 
courts of inferior and limited powers, and 
although some are courts of record, yet 
having only statutory and not common law 
jurisdiction, they have no power to grant 
naturalization, and any attempt of the kind 
by them would i>e coram non judice and 
void. Ih, 

7. The declaration of a grand juror, that 
he is a naturalized citizen, should be re- 
ceived by the court as prima facie true, 
and proof thereof, by actual production of 
the papers, is unnecessary. People v. Rob- 
erts, 6 CaL 215. 

See Alien, Election. 



NEGLIGENCE. 

1. An action to recover damages for col- 
lision cannot be sustained where the injury 
complained of has resulted from the neg- 
ligence of both parties. KeUy v. Gun- 
mnghatn, 1 Cal. 366. 

2. A vessel in the harbor of San Fran- 
cisco, moored in the usual track of bay and 
river steamers, should set a light and keep 
a watch in a dark night, or she cannot re- 
cover damages for an injury sustained by 
being run into by a steamer, where there 
was neither gross negligence nor inten- 
tional wrong on the part of the steamer. 
The want of such watch and light is to 
be deemed ^negligence per se, and the court 
should instruct the jury in such case to 
find a verdict in favor of the defendant 
^nis V. Steamer Senator^ 1 CaL 460. 

3. In declaring against an attorney for 
negligence, it is only necessary to aver 
generally that he was retained ; but if it 
be alleged that he was retained in consid- 
eration of certain reasonable fees and re- 



wards to be paid him, and no future time 
is stated as agreed upon for the payment 
of such fee, the declaration must aver pay- 
ment, and the omission of this is error. 
Covillaud v. Tale, 3 Cal. 110. 

4. In cases of sin^ple negligence, the 
rule governing the measure of damages is^ 
to allow the actual damages. The allow- 
ance of ^' smart money " in such cases is 
improper. Moody v. McDonald, 4 Cal. 
299. 

5. A pledge is a bailment which is re- 
ciprocally beneficial to both parties, and 
therefore the law requires of the pledgee 
the exercise of ordinary diligence in the 
custody and care of the goods pledged^ 
and he is responsible for ordinary negli- 
gence. St, Losky V. Davidson, 6 Cal. 647. 

6. There is no doubt that ditch owners 
are responsible for wanton injury or gross 
negligence, but they are not liable for 
mere accidental injury where no negligence 
is shown, to a miner locating above the 
line subsequent to the construction of the 
ditch. Tenney v. Miners* Ditch Co.f 7 
Cal. 340. 

7. Neglect to sue a contractor for his 
first breach of contract does not operate 
so as to releasa his sureties for subsequent 
breaches. City of Sacramento v. Kirky 
7 Cal. 420. 

8. A person who undertakes the erec- 
tion of a building or other work for his 
own benefit is not responsible for injuries 
to third persons, occasioned by the negli- 
gence of a person or his servants who are 
actually engaged in executing the whole 
work under an independent contract Bos^ 
well V. Laird, 8 Cal, 490. 

9. Where a promissory note is signed 
by two persons in the same manner, with 
nothing on the face of the note to show 
that one was merely a surety, he cannot 
set up in defense that he was such, and 
that the plaintiff had neglected to sue in 
due time, and had given no notice of de- 
mand and protest Kritzer v. Mills, 9 CaL 
23. 

10. Where a notary did not faithfully 
perform his duty in taking an acknowledg- 
ment, but was guilty of gross and culpable 
negligence, by a mistake made therein, he 
is responsible to the party injured for the 
damages resulting from this negligence. 
Fogarty v. Finlay, 10 Cal. 245. 

11. If the notary read the certificate 
before signing it, an omission must have 
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been known to him ; if he did not read it, 
he is. equally guilty of negligence. Ih, 

12. TThe question of n^ligence in the 
management of, and the degree of it, must 
necessarily depend, in a great measure, 
upon the surrounding facts, such as the 
existence and exposure of property below 
the dam, and the like ; for what under one 
state of facts would be prudence, might, 
under a different condition- of things, be 
gross or even criminal negligence. Hoff- 
man V. Tuolumne County Water Co,j 10 
Cal. 416; Wolfy» St. Louts Independent 
Water Co., 10 Cal. 544. 

13. An injunction will not be sustained 
to stay proceedings under a judgment ob- 
tained by neglect of a party or counsel, 
where, if the neglect were excusable, full 
relief might have been had on motion in 
the original action. Borland v, Thornton, 
12 Cal. 445. 

14 In an action against a railroad com- 
pany, for running over a horse and killing 
him, the plaintiff has the right to prove the 
custom of the country, " to permit domestic 
animals to roam at large upon the unen- 
closed commons," where the defense is 
negligence on the part of the plaintiff, in 
allowing the horse to run at large. Wa- 
ters V. MosSy 12 Cal. 538. 

15. Gross negligence, but not the want 
of reasonable care on the part of another, 
can be set up in defense to an action for 
damages for the injuries thus suffered. 
Fraler v. Sears Union Water Co,y 12 Cal. 
558. 

16. To charge an attorney with negli- 
gence in failing to set up a defense based 
upon certain facts communicated to him 
by his client, he must show by evidence 
the existence of such facts,, and they were 
susceptible of proof at the trial by the ex- 
ercise of proper diligence on the part of 
his attorney. Hastings v. HaUeck, 13 
Cal. 209. 

17. Where in a suit a question has 
been made and decided by the supreme 
court, counsel cannot be charged with 
negligence in acting upon that decision as 
the law of the case. lb, 210. 

18. Where one having a claim to col- 
lect agreed with another to take his claim 
against the common debtor and treat it as 
his own in any suit brought for the debt, 
costs and expenses to be shared pro rata, 
and afterwards prosecuted both claims to 
judgment in his own name, and in his own 



name bought the property of the defend- 
ant on execution sale, and left it with an 
agent for sale, he is not liable to an action 
for money had and received or in indebi- 
tatus assumpsit. For gross negligence or 
bad faith, he would be responsible in a 
different form of action. Herrick v. 
Hodgesj 13 Cal. 433. 

19. Common carriers are liable for the 
slightest neglect. They are held to extra- 
ordinary diligence and care. And in case 
of injury, the presumption is prima facie, 
that it occurred by the negligence of the 
coachman. The onus probandi is on the 
proprietors to show no negligence, and that 
the injury was occasioned by inevitable 
casualty, or by some cause which human 
care and foresight could not.prevent. Fair- 
child V. California Stage Co., 13 Cal. 601. 

20. Skillftil or unskillftil and negligent 
conduct of a case is an important sub- 
ject of inquiry in an action by an attor- 
ney for the value of his professional serv- 
ices ; anything which shows the services 
were not of the value claimed — as the na- 
ture of the suit conducted, its little diffi- 
culty, small amount, little skill requisite, 
absence of skill — ^is competent, under the 
issue of value. Bridges v. Paige, 13 Cal. 
641. 

21. A trial may result successfully and 
yet the attorney be guilty of negligence. 
His want of skill or neglect may put the 
client to great expense to redeem his mis- 
takes, lb. 642. 

22. Where in an action against a steamer 
for setting fire to plaintiff's fence^ the jury 
was instructed, among other things, to find 
specially as to the negligence of the cap- 
tain or crew of the steamer, and they 
found generally for plaintiff, four hundred 
dollars damages ; and, also, that the steam- 
er's spark-'catcher was not sufiicient to 
prevent sparks from communicating with 
the shore and endangering property ; the 
verdict was held good in the absence of 
any objection at the time of its rendition, 
that it was not responsive to the special 
direction. Algier v. Steamer JUaria, 14 
Cal. 171. 

•23. Probably the finding apart from 
the general verdict was a finding of negli- 
gence; for an insufficient spark-catcher 
is hardly distinguishable from none at all ; 
and this is proof of negligence, lb. 

24. The fact that fire was communi- 
cated from the engine of defendant's ears 
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to plaintiff's grain, with proof that this re- 
sult was not probable, from the ordinarj 
working of the engine, is prima facie 
proof of negligence, sufficient to go to the 
jury. HaU y. Sacramento Valley R. It, 
Co., 14 Cal. 388. 

25. To charge the officers of a corpora- 
tion with a loss sustained by a stockholder 
in a diminution of the value of the stock, 
alleged to have been caused by their mis- 
management, it would appear very clearly 
that the loss was occasioned by their gross 
negligence or willful misconduct. NeaU 7. 
ma, 16 Cal. 151. 



NEGRO. 

1. The arrest and commitment for de- 
portation of fugitive slaves does not deter- 
mine their slavery. It leaves that to fu- 
ture adjudication. Ex parte Perkins, 2 
Cal. 438. 

2. A statute is not ex post facto, and 
impairs no obligation which derives no 
right nor constitutes the refusal to return 
to servitude a crime, but simply provides 
for the deportation of slaves. lb, 440. 

3. If the slaveholder had authority to 
bring his slaves here under the constitu- 
tion of the United States, the right could 
not be abridged or controlled until the ad- 
mission of California as a State. lb, 

4. The constitution of the United 
States recognizes a property in the class 
of persons known as slaves, and the insti- 
tution is a social and political one. lb, 

5. The civil and criminal codes ex- 
clude the negro, black and mulatto, as 
witnesses against or for a white person, 
and this is to designate the race as between 
white, black and Indian. People v. Hall, 
4 Cal. 399; Speer\, See Tup Co,, 13 
Cal. 73 ; People v. JElyea, 14 Cal. 146. 

6. The indicium of color is not an in- 
fallible test of the competency of a witness 
under the act excluding black mulattoes 
and Indians from testifying for or against 
white persons. People v. Elyea, 14 Cal. 
145. 

7. The right of transit through each 
State with every species of property 
known to the constitution of the United 



States and recognized by that paramount 
law is secured by that instrument to each 
citizen, and does not depend upon the un- 
certain and changeable ground of mere 
comity. Ex parte Archy, 9 Cal. 162. 

8. The character of inunigrant or trav- 
eler bringing with him a slave into this 
State must last so long as it is necessary, 
by the ordinary rules of travel, to ac- 
complish a transit through the State. 
Nothing but accident or imperative neces- 
sity could excuse a greater delay. Some- 
thing more than mere ease or conven- 
ience must intervene to save a forfeiture 
of property which he cannot hold as a citi- 
zen of the State through which he is pass- 
ing. But visitors for health or pleasure 
stand in a position different from travelers 
on business, and are protected by the law 
of comity. lb, 165. 

9. It is the right of the judiciary, in the 
absence of legislation, to determine how 
far the policy and position of this State 
will justify the giving a temporary effect, 
within the limits of this State, to ^e laws 
and institutions of a sister State. To al- 
low mere visitors to this State for pleas- 
ure or health to bring with them, as per- 
sonal attendants, their own domestics, is 
not any violation of the end contemplated 
by the constitution of this State. lb, 166. 

10. The privileges extended to visitors 
cannot be extended to those who come for 
both business and pleasure. A mere vis- 
itor is one who comes only for pleasure or 
health, and engages in no business while 
here, and remains only for a reasonable 
time. If the party engage in any busi- 
ness, or employ his slave in any business, 
except as a personal attendant upon him- 
self or family, then the character of visit- 
or is lost, and his slave is entitled to free- 
dom, lb, 168. 

See Fugitive Slaves. 
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NEW TRIAL. 

I. In general. 
II. Grounds of the Motion for New Trial. 

1. Insufficiency or Errors of Evidence. 

2. Newly Discovered Evidence. 

3. Conflicting Evidence. 

4. Surprise. 

III. When a New Trial is not necessary. 

1. In Equity Cases. 

IV. In Criminal Cases. 

V. Notice of Motion for New Trial. 



I. In general. 

1. A judgment was obtained in the 
court of first instance which was transfer- 
red to the district court. The defend- 
ant in that action filed his complaint 
against the plaintiff, the judgment credi- 
tor in the district court, alleging fraud in 
the recovery of that judgment, and pray- 
ing to have the judgment set aside and a 
new trial had. The defendant answered the 
complaint and denied the allegation, and 
the court set aside the judgment and 
awarded a new trial : held, that this was a 
final judgment in the cause, and that the 
new trial awarded was to be had in the 
first action and not in the second. Belt v. 
Davis, 1 Cal. 139. 

2. It is useless to put parties to the ad- 
ditional trouble and expense of a new 
trial, when we see clearly that after, per- 
haps, a protracted litigation, the result must 
be the same. Tohler v. FoUomy 1 Cal. 
213 ; Smith v. Comptoriy 6 Cal. 26. 

3. When a cause was appealed from, 
but the record showed no tangible point 
whereupon the judgment in the court be- 
low was rendered, the appellate court under 
the code of 1850* has the power to grant 
a new trial, with instructions to the infe- 
rior court to require the parties to frame 
an issue upon regular pleadings. Mena v. 
Leroy, 1 Cal. 219. 

4. Instead of remanding a cause for a 
new trial, where the judgment below is 
erroneous, this court will so modify it as 
finally to settle the controversy, when the 
rights of the parties appear from the record 
to be fully ascertained. Persse v. Cole, 1 
Cal. 371. 



*Thli proTitioft does not exist In the code of April 29tb, 
1851. 



5. The report of a referee should be 
taken advantage of by filing written ob- 
jections to the entry of judgment thereon, 
or by a motion for a new trial, setting 
forth the grounds of the alleged error. 
Porter v. Barling, 2 Cal. 73. 

6. If there be no exception in the re- 
port showing that the referee erred in 
part, and the rule of law by which he 
arrived at his condusions be not disclosed, 
the court cannot disturb the report, and an 
order granting a new trial will be reversed. 
Tyson v. WeUs, 2 Cal. 130. 

7. The power to grant or refuse new 
trials is one of legal discretion, and the 
abuse of it only will justify the appellate 
court in interfering with such order. Drake 
V. Palmer, 2 Cal. 181 ; Cooke v. Stewart, 
2 Cal. 353 ; Speck v. Hoyt, 3 Cal. 420 ; 
Watson V. Mc Clay, 4 Cal. 588 ; Duell v. 
Bear River and Auburn W, and M, Co,, 
5 Cal. 86; Hastings v. Steamer Uncle 
Sam, 10 Cal. 341 ; Hanson v. Bamhisel, 
11 Cal. 340; Kimball v. Gearkeart, 12 
Cal. 48 ; Burnett v. Whitesides, 15 Cal. 36 ; 
Peters v. Foss, 16 Cal. 358. 

8. It is error to refuse a new trial where 
justice requires that the cause should be 
resubmitted. Boss v. AustiH, 2 Cal. 192. 

9. If the report of a referee contain 
sufiicient on which to base a judgment, it 
is the duty of the court to enter judgment 
in accordance with the report as far as 
concerns the matter referred, and not en- 
tertain any objection thereto except on a 
motion for a new trial, when the report can 
be set aside. Headley v. Reed, 2 Cal. 324. 

10. No power lies in a district court to set 
aside a judgment or grant a new trial after 
the expiration of the term. Baldwin v. 
Kraemer, 2 Cal. 583. 

11. A stipulation to refer the whole mat- 
ter is a waiver of any objection that the 
motion for a new tnal and to set aside the 
award was not made in statute time. Hes- 
lep V. City of San Francisco, 4 Cal. 2. 

12. Errors in law, occurring in the 
court below, will be reviewed in the su- 
preme court, although a new trial was not 
asked. Brown v. ToUes, 7 Cal. 399 ; Rice 
V. Gashirie, 13 Cal. 54. 

13. A party should appeal, if aggrieved, 
from an order granting a new trial during 
the time allowed by the statute, and can-> 
not, after taking his chances upon a second 
trial, rely on this fact as error. Brown v, 
ToUes, 7 CaL 399, 
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14. The party in whose favor a judg- 
ment is rendered on a special verdict, must 
move for a new trial if he is not satisfied 
with the verdict, as the latter must other- 
wise be conclusive upon the facts in the 
appellate court. Garwood v. Simpson^ 
8 Cal. 108. 

15. On appeal from a justice's court to 
a county court, on questions of law alone, 
if a new trial be ordered it should take 
place in the countv court. People v. Free- 
Ian, 8 Cal. 518. 

16. After appealing from a judgment 
alone, a party may appeal from an order 
overruling a motion for a new trial in the 
same case, provided the latter appeal is 
taken in time. Marziou v. Pioche, 8 Cal. 
537. 

17. A deposition of one of the defend- 
ants, introduced by plaintiff on trial, may 
be introduced by defendants in a new trial. 
Turner v. McIUianey, 8 Cal. 579. 

18. Where, pending a motion for a new 
trial in the district court, the defendants 
violate an injunction previously issued by 
said district court, the supreme court will 
issue a mandamus against the judge of 
such district court to compel him to issue 
his attachment for contempt. Ortman v. 
IXxon, 9 Cal. 24. 

19. The appellate power of the supreme 
court over the county court could not be 
properly or efficiently exercised unless the 
power to grant a new trial existed in the 
county court. The county court certainly 
has power to grant a new trial. Dicken- 
son V. Van Horn, 9 Cal. 211. 

20. If any errors intervened on the 
trial of a cause, an order of the court be- 
low, granting a new trial, ought not to be 
disturbed. Hastings v. Steamer Uncle 
Sam, 10 Cal. 341. 

21. Where an appeal is taken in the 
same notice, both from a final judgment 
and an order refusing a new trial, and it 
appears that sixty days from the entry of 
the order for a new trial have elapsed, the 
appeal, so far as the order is concerned, 
will on motion be dismissed. Lower v. 
Knox, 10 Cal. 481. 

22. Where the facta show that the 
action of the court below approached 
nearly to an arbitrary exercise of its dis- 
cretion, that action will not be reviewed 
unless there has been a motion for a new 
trial. Pilot Pock Greek Canal Co, v. 
Chapman, 11 Cal. 162. 



23. Where the parties in the court be- 
low stipulated that a motion for a new trial 
should be denied, they cannot question in 
this court the correctness of an order de- 
nying such motion. Brotherton v. Bart, 
11 Cal. 405. 

24. The fact that instructions given by 
the court are lost or mislaid before a mo- 
tion for new trial is heard is no ground to 
suspend the hearing of the motion or for a 
new trial. Vischer v. Webster, 13 Cal. 60. 

.25. A stipulation to the effect that a 
statement may " be used on the motion for 
new trial in this cause, and also on the ap- 
peal to the supreme court," includes an 
appeal from the judgment as well as an 
appeal upon the decision of the motion for 
a new trial. Hastings v. Halleck, 13 Cal. 
207. ' 

26. Where a party moves. for a new 
trial and fails, he cannot, on the same 
facts, go into equity to enjoin the judgment 
rendered. Collins v. Butler, 14 Cal. 226. 

27. On motion for new trial, it is irregu- 
lar for the court to reverse its first judg- 
ment, and render a contrary one, without 
hearing or notice. Mitchell v. Haekett, 14 
Cal. 667. 

28. A party cannot appeal from an 
order overruling a motion for a new trial, 
when he fails to prosecute his motion be- 
fore the district court, especially when the 
case involved complicated facts, and was 
not tried by the judge by whom the alleged 
errors were committed. The failure to 
prosecute in such a case is an abandonment 
of the motion. Mahoney v. Wilson, 15 
Cal. 43; Frank v. Doane, 15 Cal. 303; 
Green v. Doane, 15 Cal. 304. 

29. The court below may refuse a new 
trial, even though both parties consent to 
it. Where a case has been once fully 
tried, parties have not an arbitrary discre- 
tion to renew the litigation. Phelan v. 
Ruiz, 15 Cal. 90. 



n. Grounds of the Motion for New 

Trial. 

30. Where from the record it appears 
highly probable that the judgment of the 
court below is founded neither upon law 
or equity, the supreme court should re- 
verse the judgment or grant a new triaL 
Reed v. Jourdain^ 1 Cal. 102. 
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81. Where a judgment is rendered at 
9 A. M. upon a summons citing defendant 
to answer at' 10 A. M.: held, that the 
judgment is irregular, and a new trial will 
be ordered. Parker v. Shephard, 1 Cal. 
132. 

32. A new trial will not be granted 
where the evidence shows that a case can- 
not be made out, and it would consequently 
be a useless expense. Suhol v. Hepburn, 
1 Cal. 285. 

33. A new trial will be ordered, although 
a verdict may be excessive, if the court is 
satisfied that an improper charge was given 
to the jury, and the fact that it had no ef- 
fect upon them does not clearlj appear. 
Tonge v. Pacific Mail S. S. Co., 1 Cal. 
354. 

34. Whether driving piles in a street 
extended into the baj of San Francisco is 
an obstruction to the free use of thd street 
by the public, is a question for the jury to 
pass upon, and if not so submitted, a new 
trial will be granted. Oity of San Fran- 
Cisco V. Clark, 1 Cal. 386. 

35. A new trial should not be granted 
on the affidavit of a juryman, made after 
the verdict, and for- the purpose of moving 
for a new trial, that he had formed and 
expressed an opinion before the trial. 
People V. Baker, 1 Cal. 405. 

36. A new trial will be granted when 
the court is satisfied that the jury were 
misdirected in the charge, and that there- 
upon founded their verdict Gunter v. 
Geary, 1 Cal. 468. 

37. The whole charge to the jury should 
be taken together, and when considered, if 
it appear that the jury could not have been 
misled by it, a new trial will not be grant- 
ed. Carrington v. Pacific Mail S. S. Co., 

1 Cal. 478. 

38. A new trial will not be granted for 
an error by which the rights of the party 
were not prejudiced. KiJhum v. Ritchie, 

2 Cal. 148. 

39. The appellate court will not disturb 
the order of an inferior court in granting 
or refusing a new trial unless manifest 
error shall appear. Bartlett v. Hogden, 3 
Cal. 58 ; Watsmi v. McClay, 4 Cal. 288. 

40. A new trial will be ordered where 
there is such irregularity in the proceed- 
ings that the ends of justice will be better 
subserved. Sannicksony. Brown, 5 Cal. 58. 

41. It is a proper exercise of power in 
a court to grant a new trial on the ground 



of excessive damages, when the verdict is 
grossly inconsistent in its relation of the 
facts. Potter v. Scale, 5 Cal. 411. 

42. A party cannot take his chances for 
a verdict on instructions given or refused 
without exception taken, and then after 
verdict except to the action of the court 
upon motion for a new trial. Letter v. 
Putney, 7 Cal. 423. 

43. There having been no motion for a 
new trial, the supreme court cannot go be- 
hind the facts as found in the court below. 
White V. Clark, 8 Cal. 514; Marziou v. 
Pioche, 8 Cal. 537. 

44. Where a party appears and argues 
a motion for a new trial, he cannot a^r- 
wards object that the statement was not 
agreed to by him, and that it was not set- 
tled by the judge. Dickenson v. Van 
Horn, 9 Cal. 211. 

45. In a statement for a new trial, the 
evidence may be simply referred to, and 
need not be set out in the statement itself. 
Ih. 

46. A failure to file a statement, setting 
forth the grounds upon which a party in- 
tends to rely, on motion for a new trial, 
operates as a waiver of the right to the 
motion. Wing v. Owen, 9 Cal. 247. 

47. Where the statement embodied in 
the record is filed on a motion for a new 
trial, the appellate court will only examine 
the action of the court below in denying 
the motion, nor will it allow objections to 
an order entered in the court below by 
consent of parties. Meerholz v. SessionSy 
9 Cal. 277; Lower y. Knox, 10 Cal. 481 ; 
Brotherton v. Hart, 11 Cal. 405. 

48. Where the affidavits used in sup- 
port of a motion for a new trial are not 
set forth in the record on appeal, the party 
moving is deprived of all ground of error 
based on the affidavits ; but the omission 
does not affect his right to raise the ques- 
tion as to errors apparent on the face of 
the record. Branger v. Chevalier, 9 Cal. 
362. 

49. Where the statement on motion for 
a new trial is not filed within the time pre- 
scribed by law, this court will only look to 
the judgment roll. Lafferty v. Broumlee, 
11 Cal. 132. 

50. Where there are no grounds or 
reasons stated on motions for nonsuit and 
new trial, and no exceptions taken to in- 
structions of the court, errors cannot be 
assigned. Hoherstot v. Bugby, 13 Cal. 44. 
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51. Where no motion for a new trial is 
made, the finding of facts by the court be- 
low is conclusive. Rhine v. Bogardus, 13 
Cal. 74. 

52. If, after verdict, no motion be made 
for a new trial, the supreme court will not 
review the testimony. lAening v» Gould, 
13 Cal. 599. 

53. Where instructions to the jury are 
not excepted to at the time they are given 
or refused, and a motion for new trial is 
made for error in giving and refusing such 
instructions, they cannot be considered on 
appeal from the order denying the motion. 
Cottier v. CorheU, 15 Cal. 186. 

54. Where a motion for a new trial is 
denied, and the record contains the state- 
ment used on such motion, but no state- 
ment on appeal from the judgment, this 
court can only examine the action of the 
court below in denying the motion — ^the 
judgment cannot be reviewed, except 
through the order made upon the motion, 
and from this order, no appeal having been 
taken, the case stands on the judgment 
roll. Burdge v. Gold Hill and Bear 
River W.S^M. Co., 15 Cal. 198. 

55. Where the record shows simply a 
statement signed by the district judge, 
without any certificate preceding as to the 
correctness of the statement, and it does 
not purport to be a statement on motion 
for new trial, and no order appears dispos- 
ing of the motion for new trial : held, that 
there is no statement on motion for new 
trial or on appeal. And the grounds of 
the motion for new trial not being filed 
within the time required by law, the ap- 
peal is from the judgment alone. Mc Cart- 
ney v. Fitz Henry, 16 Cal. 185. 



1. Jraufficiency or Errors of Evidence. 

56. Unless the illegal testimony could 
have had no influence upon the verdict, 
and the presumption is that it did, a new 
trial should be granted. SantiUan v. Mo- 
sesy 1 CaL 93. 

57. A new trial will be granted if im- 
proper evidence went to the jury, and the 
court cannot clearly see that it had no ef- 
fect or weight upon the jury. Mateer v. 
Brovm, 1 Cal. 224. 

58. A new trial will be ordered when, 
on account of the imperfections of the 



record returned, the appellate court could 
not see the true state of facts given in evi- 
dence. Moore v. Reynolds, 1 Cal. 353. 

59. Where improper evidence is sub- 
mitted to the jury, under objection, a new 
trial will be granted on appeal unless the 
court can see that such evidence could not 
possibly have had an effect upon the jury 
prejudicial to the appellant. Innis v. 
Steamer Senator, 1 Cal. 462. 

60. The appellate court will decline to 
review the facts of the case, unless an as- 
signment of errors shows that the court 
below refused an application for a new 
trial, made on the ground that the verdict 
was contrary to evidence, and that only as 
an appeal from the refusal to grant a new 
trial. Smith v. Phelps, 2 CaL 121 ; Gris-- 
wold V. Sharpe, 2 Cal. 23; Brovm v. 
Graves, 2 Cal. 119; Ingraham v. Gilder^ 
meester, 2 Cal. 484 ; Whitman v. SvMer, 
3 Cal. 179 ; Brown v. ToUes, 7 Cal. 399 ; 
Garwood v. Simpson, 8 Cal. 108 ; Marziou 
V. Pioche, 8 Cal. 537 ; Liening v. Gould, 
13 Cal. 599 ; Duff\. Fisher, 15 Cal. 380. 

61. A new trial will be granted when 
the verdict is contrary to law and evi- 
dence. People v. Martin, 2 Cal. 484 

62. Where no motion for a new trial is 
made, the appellate court cannot examine 
the evidence to see whether it warrants 
the finding. Covillaud v. Tanner, 7 Cal. 
39 ; Brown v. Tolles, 7 Cal. 399. 

63. Where the verdict of the jury is 
clearly against the evidence, a new trial 
will be awarded. Bagley v. Eaton, 8 Cal. 
164 ; Potter v, Carney, 8 Cal. 574. 

64. When the evidence is not set out in 
a statement on appeal, the supreme court 
will presume that the court below had 
good reason for granting a new trial. 
Dickenson v. Van Horn, 9 Cal. 211. 

65. Where the motion for new trial, 
though made, does not appear to have 
been acted on, the appellate court will not 
consider the sufficiency of the evidence to 
sustain the verdict. Myers v. Casey, 14 
Cal. 543. 

66. Where there is some evidence to 
support a verdict, and a motion for a 
new trial is overruled, the supreme court 
will not interfere. Baaier v. McKinlay, 
16 Cal. 76. 

67. On motion for a new trial, on the 
sole ground that the verdict is not sustained 
by the evidence, the court below, in pass- 
ing on the motion, cannot disregard any 
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portion of the evidence before the jury. 
The question as to the competency of the 
evidence cannot be raised on such motion. 
McChud V. aNeal, 16 Cal. 397. 



2. Newly Discovered Evidence. 

68. On motion for a new trial on the 
ground of newly discovered evidence, that 
evidence should be fully set forth or the 
motion will be denied. Perry v. Cochran, 
1 Cal. 180. 

69. A party ought not to rely upon his 
his own single and unsupported statement, 
on a motion for a new trial, of the newly 
discovered evidence, but should if possi- 
ble procure the affidavits of the persons 
whose testimony he deems material, so 
that the court may be satisfied as to what 
facts he will testify. Rogers v. Huie, 1 
Cal. 433. 

70. An application for a new trial on 
the ground of newly discovered evidence 
must show affirmatively that the evidence 
is new, matenal and not cumulative ; that 
the applicant has used due diligence in 
preparing his case for trial, and that the 
new evidence was discovered afler the 
trial, and will be important, and tend to 
prove facts which were not distinctly in is- 
sue on the trial, or were not then known 
or investigated by proof. Bartlett v. Hog- 
don, 3 Cal. 57 ; Brooks v. Lyon, 3 Cal. 
114; Burritt v. Gibson, 3 Cal. 399. 

71. Where the report of a referee dis- 
closed doubt in his conclusions and acts, 
and before the report as made up was filed, 
the defendant applied for leave to intro- 
duce newly discovered evidence, which 
was refused from a doubt as to his power, 
though he reported to the bourt that such 
evidence, if given, would probably cause a 
different result ; held, that a new trial 
should have been had. Hoyt v. Saunders, 

4 Cal. 347. 

72. A new trial on the ground of newly 
discovered evidence should not have been 
granted where such evidence is merely cu- 
mulative, and is that of a witness whose 
deposition was used on the trial, and par- 
ticularly where the verdict shows he was 
not believed at fii*st« Gaven v. Dopman, 

5 Cal. 342. 

73. In cases of conflicting testimony, 
newly discovered evidence merely cumu- 



lative is no ground for a new trial. Tay- 
lor V. Ccdifomia Stage Co., 6 Cal. 230. 

74. A new trial will not be granted on 
the ground of newly discovered evidence 
which is merely cumulative and going to 
contradict the witnesses of the other party. 
Live Yankee Co. v. Oregon Co., 7 Cal. 42. 

75. It is not good ground for a new trial 
that the defendant discovered material tes- 
timony at too late a period to produce the 
same at the triaL It would, however, 
be good ground on which to base a motion 
for continuance. Berry v. Metdery 7 Cal. 
418. 

76. A new trial will not be granted on 
the ground of newly discovered evidence, 
which is alleged to be a deed recorded in 
the county recorder's office a year before 
the trial, and a record of a judgment in 
the same court in which the cause was 
tried. Weimer y. Lowery, 11 CaL 113. 

77. On a motion for a new trial on the 
ground of newly dis(X)vered evidence, the 
affidavit of one of the defendants as to 
what an absent witness will testify is in- 
sufficient It should be accompanied by 
an affidavit of the witness himself, or time 
should be applied to get it, or its ab- 
sence accounted for. Pilot Rock Creek 
Canal Co. v. Chapman, 11 Cal. 162; Jen* 
ny Lind Co. v. Bower, 11 Cal. 199. 

78. Motions for new trial on the ground 
of newly discovered evidence regarded 
with distrust and disfavor, and the strict- 
est showing of diligence and all other 
facts necessary is required. This is es- 
pecially true when the new testimony is 
to impeach a witness on the trial, or is 
merely cumulative. The party must show 
by his own affidavit that he did not know 
of this evidence, and could not by due dil- 
igence have obtained it ; the affidavit of 
a witness is not sufficient. (In this case 
the party himself was present.) Baker v. 
Joseph, 16 Cal. 180. 



3. Conflicting Evidence. 

79. The verdict of a jury should not 
be cUsturbed and a new trial granted, when 
rendered upon a question of fact, where 
the evidence is conflicting, and where no 
rule of law appears to have been violated. 
Johnson v. Pendleton, 1 Cal. 133 : Hoppe 
V. Rohby 1 CaL 873 ; Vogan v. Barrier, 1 



NEW TRIAL. 



789 



Surprise. 



CaL 187 ; Dwinelle v. Henriquez, 1 Cal. 
389 ; Griswoldy. Sharpe, 2 Cal. 23 ; Tay 
lor V. McKmlay^ 4 Cal. 104; Dttell v. 
Bear River and Auburn W. ^ M. Co., 5 
Cal. 86; Conroy v. Flint, 5 Cal. 329; 
Wliite V. Todds' Valley Water Co., 8 Cal. 
444 ; ScanneUy. Strahi, 9 Cal. 177 ; Wed- 
dle V. Stark, 10 Cal. 303 ; Bmsley v. At- 
will, 12 Cal. 240 ; Bitter y. Stock, 12 Cal. 
402 ; McGarrity v. Byitigton, 12 Cal. 432 ; 
Visher v. Webster, 13 Cal. 60; Stevens v. 
iwm, 15 Cal. 504. 



3. Surprise, 

80. On a motion for a new trial on the 
ground of surprise at a trial, bj the non- 
attendance of witnesses, the affidavit 
should show that reasonable diligence had 
been used in endeavoring to procure the 
attendance of the witnesses, and should set 
forth particularly and distinctly, the facts 
which the party expects to prove by the 
witnesses. Bogers v. diuie, 1 Cal. 432. 

81. Where a slight degree of prudence 
would guard against surprise, it is not suf- 
ficient ground to allege for a new trial. 
Brooks y. Lyon, 3 Cal. 113. 

82. Where one party to an action is 
misled by the act of the other, justice de- 
mands that a new trial should be granted. 
Pinkham v. McFarland, 5 Cal. 138. 

83. Surprise at the testimony of a wit- 
ness called by the adverse party, is no 
ground for a new trial, it not appearing 
that the party against whom the testimony 
was given had been misled by previous 
statements of the witness as to what he 
would testify. Taylor v. California Stage 
Co. 6 Cal. 230. 

84. The mistake of counsel as to the 
competency of a witness, is no ground for 
granting a new trial. Packer v. Heaion, 
9 Cal. 571. 

85. Surprise at the ruling of the court 
on the trial, as to the admission^of testi- 
mony, is not a ground for a new trial. 
FuJUer v. Hutchings, 10 Cal. 526. 

86. A party who is unprepared for trial 
at the time of the calling of the case, 
should move for a continuance ; and if he 
fails to do this he waives his want of prep- 
aration and cannot afterwards, when judg- 
ment has gone against him, move for a 

51 



new trial on this ground. Turner v. Mor- 
rison, 11 Cal. 21. 

87. It is not sufficient for a new trial 
to aver that the party thus represented 
was ignorant at the time of the trial of the 
facts. He must show that he could not 
with the use of due diligence unmixed 
with any negligence on his part, have made 
himself acquainted with or ascertained the 
existence of the facts. WiUUkms v. Price, 
11 Cal. 213. 

88. A new trial will not be granted on 
the affidavit of the attorney of record, 
that he as well as his client and witnesses 
were absent on the trial of the case be- 
cause of a verbal agreement by opposing 
counsel to give notice of a day of trial, 
when such affidavit is met by counter affi- 
davits by the opposing counsel, and when 
an attorney did appear and contest the 
case on the trial. McDonald v. Bear Biver 
and Auburn W. ^ M. Co.,13 Cal. 230. 

89. Complaint avers in substance that 
defendant made his note, etc, setting out 
a copy, that plaintiff is holder by transfer 
from the payee, etc., and that defendant is 
indebted to plaintiff thereon in the sum, 
etc. The complaint then avers : Plain- 
tiff further shows that after said note was 
executed, etc., * * * defendant by virtue 
of * * * proceedings in insolvency, etc., * 
* * claims to have been discharged from 
the payment of the note and debt herein- 
before mentioned ; and plaintiff further 
shows that after said discharge as afore- 
said, on or about * * * defendant prom- 
ised " the payee and other persons that he 
would pay said note to said payee on de- 
mand, etc.; and that defendant thereby re- 
vived said obligation, etc. Plaintiff here- 
in having rested his case upon proving his 
note, and defendant not introducing any 
proof of his discharge in insolvency, the 
court below instructed the jury to find for 
plaintiff, and afterwards set aside the ver- 
dict and granted a new trial : held, that 
this court will not revise the discretion of 
the court below in granting the new trial ; 
that defendant might well have been taken 
by surprise, and supposed it unnecessary 
to introduce proof of his discharge. Smith 
V. Bichmond, 15 Cal. 502. 

90. Where in suit for a mining claim, 
plaintiff in his complaint states the par- 
ticular facts constituting his title, and on 
that title seeks a recovery, and the answe 
denies such title, plaintiff must prove his 



790 



NEW TRIAL. 



When a New Trial is not Neceaaarv. — In Criminal Cases. 



title as averred, at least in substance, and 
he cannot, against defendant's objection, 
recover on another and different title. 
And where, in such case, plaintiffs were 
permitted to prove and recover on a title 
other than the one so set up, it was error in 
the Court below to refuse a new trial, the 
motion for which was based on an affida- 
vit of defen4ant that he was taken by sur- 
prise arising out of the frame of the plead- 
ings, and that he could have rebutted 
plaintiff's case but for this surprise. Ea- 
gan v. Delaney, 16 Cal. 87. 



III. When a New Trial in not Ne- 
cessary. 

91. An appeal may be taken from a 
judgment of the district court without 
moving for a new trial.* lnn%$ v. Steam- 
er Senator^ 1 Cal. 459. 

92. The granting a nonsuit on the facts, 
is a question of law, and if the proper ex- 
ception be taken, may be reviewed on ap- 
peal without motion for a new trial. Cra- 
vens V. Dewey, 13 CaL 42 ; Darst v. Rxish, 
14 Cal. 83. 

93. For error of law excepted to, an 
appeal lies without motion for new trial. 
£%ce v. Gashtrte, 13 Cal. 55. 

94. A special verdict settles the facts, 
and the court, by its judgment, pronoun- 
ces the conclusions of law upon the facts 
found. If the court errs in this respect, 
the error may be reviewed without any mo- 
tion for new trial ; but the right to correct 
the verdict does not depend upon the judg- 
ment, and the steps necessary for the pur- 
pose must be taken within the statutory 
time. People v. Hill, 16 Cal. 117. 



1. In JSquity Cases, 

95. Where, in a court below, an erro- 
neous judgment has been entered in favor 
of a plaintiff, on a report of a referee, 
and the court erroneously sets aside the 
report and grants a new trial, from which 
action of the court the plaintiff appeals, 
the supreme court in a chancery case will 
correct both errors at the same time. 
Grayson v. Guild, 4 Cal. 124. 

96. Where, in chancery cases, certain 
issues of fact are submitted to, and deter- 



* This deciaion was made ander the code of 1860, which 
provision is repealed by the code of April 29, 1861. 



mined by a jury, the granting of a new 
trial is entirely discretionary with the 
chancellor, and his action is not revisable. 
Gray v. Eaton, 5 Cal. 448. 

97. In equity cases, although no motion 
for a new trial is made, the supreme court 
will not hold the finding of facts by the 
court below conclusive. Dewey v. Bow- 
man, 8 Cal. 148. 

98. An appeal lies from an order setting 
aside a final decree in equity, and granting 
a rehearing, as it is in effect granting a 
new trial. Riddle v. Baker, 13 Cal. 302. 

99. A rule of the district court requir- 
ing a party on motion for new trial or for 
judgment on a special verdict, to prepare 
and submit a statement of the evidence at 
the trial, does not apply to issues submit- 
ted to a jury in a chancery case. Pur- 
ceU V. McKune, 14 Cal. 232. 

100. A refusal to grant a new trial is 
no ground of error, particularly in an 
equity case where there may have been 
no necessity for a new trial, as upon appli- 
cation to the court upon the pleadings 
and facts before it, the proper decree 
might have been rendered, notwithstand- 
ing the verdict, or if refused, the error 
corrected by appeal. Phelan v. Ruiz, 15 
Cal. 90. 



IV. In Criminal Cases. 

101. In cases of felony the prisoner 
must be present during the whole of his 
trial, and where depositions are read to the 
jury during his absence, a new trial will 
be granted. People v. Kohler, 5 Cal. 72. 

102. The supreme court will not review 
in criminal cases, an order refusing a new 
trial, moved on the ground that the verdict 
is against evidence, unless the record con- 
tains a statement setting forth all the 
material portions of the testimony. People 
V. York, 9 Cal. 422. 

103. When it is manifest from the tes- 
timony stated in the record, that the ver- 
dict of the jury must have been given 
under a state of great excitement, prevent- 
ing a fair and just trial, and the court be- 
low has refused a new trial, this court will 
reverse the judgment and order a new 
trial. People v. Acosta, 10 Cal. 196. 

104. In a criminal case, if the court be- 
low impose upon counsel against their 
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consent, a limitation of time for argument 
before the jury, it is done at the risk of a 
new trial, if it be shovm by the uncontra- 
dicted affidavits of the counsel, that the 
prisoner was deprived by the limitation 
of the opportunity of a full defense, for 
this is his constitutional right, without 
which he cannot be lawfully convicted. 
People v. Keenan, 13 Cal. 584. 

105. In criminal cases, on motion for a 
new trial, the prisoner may bring up any 
ruling of the court which denies him the 
benefit of a statutory privilege, as a writ- 
ten charge to the jury. People v. Ah 
Fong, 12 Cal. 348. 



V. Notice of Motion for New Trial. 

106. A motion for a new trial must be 
made within the time allowed by statute, 
unless there be circumstances which take 
the case out of the general rule. Elliott 
v. Osborne, 1 Cal. 396; Dennison v. 
Smith, 1 Cal. 437. 

107. An injanction order restrains the 
acts of the party, but it does not stay the 
running of time, and the effect of it can- 
not be to postpone the statutory time re- 
quired in giving notice of a motion for a 
new trial. Elliott v. Osborne, 1 Cal. 397. 

108. A motion for a new trial, filed 
within the time allowed by law, stays the 
operation of the judgment, and preserves 
all rights until the same can be heai'd and 
determined, and is not afiected by the ad- 
journment of the court for the term. Lur- 
vey V. WelU, 4 Cal. 106. 

109. An appeal from an order granting 
a new trial, to be effectual, must be taken 
within the time allowed by statute. Brown 
V. ToUes, 7 Cal. 399. 

110. A notice of motion for a new trial, 
unaccompanied by the affidavit required 
by statute, will not entitle the statement 
of the grounds of the motion to be con- 
sidered on appeal. Adams v. Citt/ of 
Oakland, 8 Cal. 510. 

111. On a motion for a new trial, the 
filing of a counter statement is a waiver 
of objections to want of notice of the in- 
tention to move for a new trial. Williams 
V. Gregory, 9 Cal. 76. 

112. A party failing to give notice in 
time, of his intention to move for a new 
trial, or file his statement in time, waives 



his right to move for a new trial. Caney 
V. Silverthome, 9 Cal. 68. 

113. Where the affidavits used in sup- 
port of a motion for a new trial are not 
set forth in the record on appeal, the 
party moving is deprived of all ground of 
error based on the affidavits. Branger v. 
Chevalier, 9 Cal. 362. 

114. The granting of a nonsuit on the 
facts, is a question of law, and if the 
proper exceptions be taken, may be re- 
viewed on appeal, without motion for a 
new trial. Cravens v. Dewey, 13 Cal. 42. 

115. Notice of motion for new trial 
given one day before judgment rendered, 
and six days afler filing the report of the 
referee to whom the case had been sent to 
find the facts, is ineffectual for any pur- 
pose. If the trial terminated with the 
filing of the report, the notice was not in 
time ; if it continued, in contemplation of 
law, until the entry of judgment, the no- 
tice was premature, and the proceedings 
on the motion void. Mahoney v. Caper- 
ton, 15 Cal. 314. 

116. Moving for new trial does not of 
itself operate to extend the time for filing 
a statement on appeal from the judgment. 
And where judgment was rendered July 
27th, 1859, and motion for new trial over- 
ruled October 22d, 1859, a statement on 
appeal served November 10th, 1859, was 
not in time. lb, 

117. On the rendition of a special ver- 
dict the trial is terminated, and notice of 
motion for new trial must be given within 
two days thereafter, or the proceedings 
based upon such notice will be disregard- 
ed. People V. HiU, 16 Cal. 117. 



VI. Terms on Granting a New Trial. 

118. When a new trial was to be had 
on payment of costs: held, that the ac- 
ceptance of costs did not waive the right 
to appeal from the order granting a new 
trial. Tyson v. Wells, 1 Cal. 378. 

119. Where, on appeal, the complaint 
is so radically defective, as not to author- 
ize a judgment, a new trial may be 
granted, with leave to amend upon just 
terms. Sterling v. Hanson, 1 Cal. 480. 

120. The court may impose terms in 
granting or refusing a new trial, and in 
the use of sound and admitted discre- 
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tion, may require a remittitur of a por- 
tion of an excessive judgment, or grant a 
motion for a new trial. Benedict v. Coz- 
zens, 4 Cal. 382. 

121. The district courts have power to 
impose terms to the granting of new tri- 
als in pi'oper cases and where a party 
complies with the terms imposed, and 
avails himself of the advantage of the or- 
der, he cannot afterwards question its 
correctness. BaUeUe v. Connor^ 6 Cal. 
141. 

122. It is not error in the court below 
to refuse a new trial, provided the success- 
ful party will consent to a reduction of his 
judgment. Ghapin v. Bourne^ 8 Cal. 296. 

123. The terms of a new trial are pe- 
culiarly within the discretion of the court, 
with the exercise of which, the appellate 
court will not interfere except upon a clear 
showing of abuse, or grossly unreasonable 
terms. Rice v. Gctskirie, 13 Cal. 55. 

For statement on new trial, see State- 
ment. 



NEWLY DISCOVERED EVI- 
DENCE. 

See Evidence, XXI; New Trial, 

n, 2. 



NONJOINDER. 

1. Where it appears by the plaintiff's 
testimony that there is a nonjoinder of 
persons who should have been made plaint- 
iiTs, and a motion for a nonsuit is made on 
this ground, the court may permit an 
amendment by adding the name of a co- 
plaintiff on such terms as may be just 
Acquital v. Crowell^ 1 Cal. 192. 

2. If the plaintiff relies upon the con- 
tract made with several parties, they must 
be all joined in the action, unless there be 
an entirely new contract substituted, even 
when several parties have been treated as 
separate individuals in the transaction. 
Mc Gihery v. Morehead^ 3 Cal. 270. 



3. A defendant cannot object to non- 
joinder of another person as coplaintiff, 
after forcing the plaintiff to amend by 
omitting him. Powell v. RosSj 4 Cal. 198. 

4. The objection that there is a non- 
joinder of parties comes too late on ap- 
peal ; it should have been taken advant- 
age of by demurrer. Beard v. Knox, 5 
Cal. 252. 

5. Where the plaintiff had no knowl- 
edge until the trial, that a third party was 
a secret partner of the defendant, the non- 
joinder of such third party cannot be ob- 
jected to by the defendant Tomlinson v. 
Spencer, 5 Cal. 293. 

6. Where a defect of parties appears 
upon the face of the complaint, the ob- 
jection must be taken advantage of by de- 
murrer. Andrews v. Mokelumne Hill Co., 
7 Cal. 334. 

7. All the parties in interest should join 
in an action of trover, and a failure to join 
may be pleaded in abatement Whitney 
Vi Starh, 8 Cal. 516. 

See Actions, Joinder of, Misjoin- 
der. 



NONSUIT. 

1. Courts have the power to order the 
plaintiff to submit to a compulsory non- 
suit. Ringgold Y, Haven, 1 Cal. 115. 

2. Where there is no evidence upon 
some material point necessary to be proven 
in order to sustain the complaint, equally 
as where there is no evidence at all upon 
any point, it becomes the duty of the 
court, upon the motion of the defendant, 
to order a nonsuit Ringgold v. Haven, 1 
Cal. 116; Dadrymple v. Hanson, 1 Cal. 
127 ; Maleer v. Brown, 1 Cal. 222. 

3. The complaint contained averments 
against defendants as common carriers, 
and the action was for damages done to 
merchandise in its transportation: held, 
it was indispensable for the plaintiff to 
prove that the defendants were common 
carriers, and that the goods were delivered 
to and received by them as such for the 
purpose of being transported for hire. 
Ringgold v. Haven, 1 Cal. 116. 

4. Where defendant moved for nonsuit, 



1 



NONSUIT. 



793 



KoDBoit. 



and afterwards introduced evidence sup- 
plying the defect in the plaintiff's testi- 
mony on which the motion for nonsuit was 
founded : held, that the defendant waived 
his motion and could not insist upon it, on 
appeal. Ringgold v. Haven, 1 Cal. 117 ; 
Smith V. CompUm, 6 Cal. 26 ; Winans v. 
Hardenhergh, 8 Cal. 293; Perkins v. 
Thamhurgh, 10 Cal. 190. 

5. Where it appears by the plaintiflTs 
testimony that there is a nonjoinder of 
persons who should have been made 
plaintiffs, and a motion for a nonsuit is 
made on this ground, the court may per- 
mit an amendment by adding the name of 
a coplaintiff on such terms as may be just 
Acquital v. OroweU, 1 Cal. 192. 

6. A party making a motion for a non- 
sait on one ground, impliedly waives all 
others and cannot avail himself of a dif- 
ferent position on appeal from that as- 
sumed in the court below. Mateer v. 
Brown, 1 Cal. 222. 

7. If the evidence given by the plaint- 
iff would not authorize a jury to find a 
verdict for him, or if the court would set 
it aside if so found, as contrary to evi- 
dence, in such case it is the duty of the 
court to grant a nonsuit Ih. 

8. If the statement does not explicitly 
state the particular ground of granting the 
nonsuit, yet if it be a necessary inference 
from what is disclosed, it is sufficient for 
the action of the appellate court, and it 
will be reversed if erroneous. Morgan v. 
Thrift, 2 Cal. 563. 

9. Where the plaintiff fails to appear 
and prosecute his suit and the defendant 
moves a nonsuit, the court has no alterna- 
tive but to grant it PeraUa v. Mariea, 3 
Cal. 187. 

10. Where the evidence and the rea- 
sonable presumption tend to establish the 
fact in controversy, a nonsuit is improper. 
The case should be given to the jury. 
BeEo V. Gordes, 4 Cal. 119. 

11. Where an action was decided by the 
supreme court, and judgment reversed 
upon the ground that defendants errone- 
ously were not allowed to show the un- 
soundness of the article sued for, a non- 
suit would not be proper on the second 
trial, if the defendants claimed the value 
for so much of the article delivered before 
the contract was rescinded. jRuiz v. Nor- 
ton, 4 Cal. 361. 

12. Costs, by way of indemnity, ought 



not to be taxed in case of a nonsuit. JRice 
V. Leonard, 5 Cal. 61. 

13. Where one party to an action is 
misled by the act of the other, whereby a 
nonsuit is taken, justice demands a new 
trial should be granted. Pinkham v. Mc^ 
Farland, 5 Cal. 138. 

14. The liability of a guarantor on a 
promissory note is strictly that of an en- 
dorser, and unless there is proof of notice of 
protest, a nonsuit will be granted. Pierce 
V. Kennedy, 5 Cal. 139. 

15. In an action against a ferryman, it 
was no error to allow the plaintiff to in- 
troduce the ferry license, after a motion 
for nonsuit, as this is a matter within the 
discretion of the court. Mag v. Hanson, 
5 Cal. 365. 

1 6. A court may in its discretion allow 
a plaintiff, after defendants have closed 
their case, and before the case is submit- 
ted, to supply an omission in the testimony 
occasioned by mistake or inadvertence, 
nor is such action any ground of reversal, 
unless it appear that injustice has been 
done by an abuse of discretion. Priest v. 
Union Canal Co,, 6 Cal. 171. 

17. An appeal does not lie in favor of 
the plaintiff in an action, from a judgment 
of nonsuit, entered on his own motion. 
Imley v. Beard, 6 Cal. 666. 

18. Mere surprise at the evidence given 
by the witnesses of the defendant, is not 
sufficient ground for granting the plaintiff 
a new trial. He should submit to a non- 
suit, and not take his chances for a ver- 
dict Live Yankee Co. v. Oregon Co,, 7 
Cal. 42. 

19. After the motion for a nonsuit, the 
court may upon terms allow an amend- 
ment of the complaint, if it would not op- 
erate as a surprise upon the defendant, 
but if this is not done the plaintiff cannot 
recover. Farmer v. Cram, 7 Cal. 136. 

20. A failure on the part of a plaintiff 
to make out his case, and error in the 
court in refusing to instruct the jury as in 
case of nonsuit, can be cured by the testi- 
mony of the defense. Winans v. Borden- 
hei-gh, 8 Cal. 293. 

21. It is error to refuse, in an action of 
ejectment, a nonsuit as to such defendants 
as were not in possession of the premises 
at the commencement of the action. Chr- 
ner v. Marshall, 9 Cal. 270. 

22. Where a motion is made for a non- 
suit, without stating the grounds upon 
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which it is made, it is not error to over- 
rule the motion. Kiler v. Kimball, 10 
Cal. 268. 

23. The grounds of a motion for a non- 
suit must appear in the record, otherwise 
this court will not consider such motion. 
McGarrity v. Byingtonj 12 Cal. 429. 

24. The granting of a nonsuit on the 
facts is a question of law, and if the proper 
exceptions be taken may be reviewed on 
appeal without motion for new triaL 
Cravens v. Dewey, 13 Cal. 42 ; Darst v. 
Rush, 14 Cal. 83. 

25. Nonsuit is not proper where there 
is anj evidence tending to prove the case. 
Cravens v. Dewey, 13 Cal. 42. 

26. Where no grounds or reasons are 
stated on motion for nonsuit and new trial, 
and no exceptions taken to instructions of 
the court, errors cannot be assigned. HoU 
verstot V. Bughy, 13 Cal. 44. 

27. As a nonsuit determines nothing, 
the plaintiff may proceed and under better 
proof, if he can procure it, try his case 
anew. Wilson v. Corbier^ 13 Cal. 168. 

28. The question of misjoinder or want 
of common interest in the subject of the 
suit, should, if it appeared by the plaint- 
iff's evidence, have been taken advantage 
of by motion for nonsuit or upon instruc- 
tions. McDonald v. Bear River and Au- 
burn W. andM. Co., 13 Cal. 238. 

29. Plaintiff has a right to take a non- 
suit at any time before the jury retires, 
there being no counter claim, nor is he 
bound to tender costs before nonsuit 
Hancock Ditch Co, v. Bradford, 13 Cal. 
637. 

80. Where plaintiffs having excepted to 
the ruling of the court, excluding certain 
evidence, take, in consequence of such 
ruling, a nonsuit, with leave to move to 
set it aside, they do not waive any of their 
rights as to the exception taken. Natoma 
W. and M. Co. v. Clarkin, 14 Cal. 549. 

31. In ejectment upon a disclaimer of 
possession or interest in the property, a 
judgment for plaintiff cannot be entered. 
When such disclaimer is relied upon, the 
only proper judgment is one of nonsuit. 
Noe V. Card, 14 Cal. 609. 

32. Where one man acts openly and 
avowedly for another in leasing or con- 
trolling his property, this is sufficient, as 
against third persons, to show that the 
property is that of the person recognized 
by the agent as owner ; and the possession 



of the agent is the possession of the prin 
cipal, who can maintain forcible and un- 
lawful entry and detainer against such 
third persons, whether the agent had any 
written authority or not ; and where proof 
was admitted, without objection, of the 
acts of the agent in renting and controll- 
ing the property for the principal, defend- 
ant cannot afterwards claim a nonsuit on 
the general ground that no power of attor- 
ney from the principal was shown, and 
that, therefore, his possession was not suf- 
ficiently proven. Minium v. Burr, 16 
Cal. 109. 

33. It cannot be assigned for error in 
the supreme court, that the court below 
refused a nonsuit because of no demand 
made before suit, unless that gi*ound of 
nonsuit was taken below. Baker v. Joseph, 
16 Cal. 180. 

34. Where, in ejectment, plaintiffs, hus- 
band and wife, introduced in evidence a 
patent to one Johnson, covering the prem- 
ises, a deed from Johnson to one Robinson, 
and a deed from Robinson to the wife, re- 
citing, as its consideration, one hundred 
dollars, proved defendant to be in possess- 
ion and rested, and defendant moved for a 
nonsuit, on the ground that the evidence 
bad not established any joint seizin or 
right of possession in plaintiffs, but had 
affirmatively established that there was no 
such joint seizin or right : held, that the 
nonsuit was properly denied; that the 
monied consideration recited in the deed 
to the wife raises the presumption that the 
property was common property, the entire 
management and control of which, with 
the absolute right of possession and dispo- 
sition, were vested in the husband. Mott 
V. Smith, 16 Cal. 557. 



NOTARY PUBLIC. 

1. A certificate of a notary public that 
an affidavit was sworn to or affirmed and 
subscribed before him is regular, although 
his seal is not affixed. Mills v. Dunlap, 
3 Cal. 97. 

2. A notary public has no authority 
under the statutes of this State, to take 
depositions of witnesses in any action 
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pending within his own county ; that power 
is delegated to commissioners.* Mc Cann 
V. Beach, 2 Cal. 33. 

3. By the fifth section of the act con- 
cerning notaries public, notes are made 
protestable, and by the tenth section the 
protest of a notary is expressly made evi- 
dence of demand and nonpayment, of notes 
as well as of biUs. ConnoUy v. Goodwin, 5 
Cal. 221. 

4. An instrument not under seal, is not 
the character of security which is required 
by the statute to be given by the notaries 
public Van dd Casteele y. Cornwall, o 
Cal. 426. 

5. The governor of this State cannot 
remove from office a notary duly commis- 
sioned before his full term of office has 
expired. People v. Jewett, 6 Cal. 291. 

6. A condition in a notary's bond that 
he shall well and truly discharge the duties 
of his office according to law, is the only 
proper condition to be inserted in his bond. 
Terns V. Randall, 6 Cal. 635. 

7. It is the duty of a notary public to 
give notice of protest to the endorsers of a 
promissory note protested by him. He is 
allowed by law a fee for so doing, and the 
recital of " notice given," in the protest, is 
made evidence of the fact. Tb, 

8. The whole object of the record of a 
notary was to preserve in a permanent 
form the evidence of the protest, and no- 
tice by which the liabilities of parties had 
become fixed; and it could never have 
been intended that a certified copy of one- 
half of the record should be evidence, and 
not of the other half. McFarUmd v. Pico, 
8 Cal. 635. 

9. The statute of 1853 provides that a 
certificate from a notary's record shall be 
prima facie evidence of the facts therein 
contained. Ih. 636. 

10. Where the condition of the bond of 
a notary public is that he will '^ well and 
truly perform and discharge the duties of 
a notary public, according to law ": held, 
that this clause embraces every act which 
he is authorized or required by law to do 
by virtue of his office. Fogarty v. Finlay, 
10 Cal. 244. 

11. Where a notary did not faithfully 
perform his duty, but was guilty of gross 
and culpable negligence, he is responsible 



* This power 1b delegated to notaries In the civil code of 
AprU29,185l. 



to the party injured for the damages re- 
sulting from his negligence. Ih, 245. 

12. The purpose of a certificate of ac- 
knowledgment is to entitle the deed to be 
recorded and to be admitted in evidence 
without further proof. Ih. 

13. If the notary read the certificate 
before signing it, an omission must have 
been known to him ; if he did not read it, 
he is equally guilty of negligence. Ih. 

14. A notary holds himself out to the 
world as a person competent to perform 
the business connected with the office, and 
he contracts with those who employ hitn 
that he will perform such duty with integ- 
rity, diligence and skill. Ih. 

1 5. A party employing a notary is not 
obliged to determine upon the validity or 
legality of his acts. Ih. 246. 

16. Where a mortgaged debt has been 
lost by such negligence of the notary, the 
measure of damages is the amount of iht 
debt and interest to be secured by the 
mortgage. Ih. 

17. The certificate of acknowledgment 
of a notary public to a deed is not an act 
in pais, which he may exercise by virtue 
of his office at any time while in office. 
Bours V. Zachariah, 11 Cal. 292. 

18. After taking the acknowledgment 
and making and delivering the return, his 
functions cease, and he is discharged from 
all further authority. Ih. 293. 

19. A notary derives his power to take 
and certify acknowledgments to deeds from 
the statute. He acts as under a special 
commission for that particular case — 
clothed with limited statutory power. He 
is to take an acknowledgment and certify 
it as part of the same transaction. After 
taking the acknowledgment and making 
and delivering the return, his functions 
cease, and he is discharged from all fur- 
ther authority and cannot alter or amend 
his certificate. Ih. 297. 

20. A notarial certificate of protest of 
a note is of itself presumptive evidence 
that the notary had authority from the 
proper parties to make the protest. Gil- 
lespie V. Neville, 14 Cal. 409. 

21. A certificate of acknowledgment to 
a deed, with the private seal of the notary, 
dated September 22, 1852, is good under 
the statute then in force. Stark v. Barrett, 
15 Cal. 372. 

22. Notice left by a notary at the resi- 
dence of the endorser of a note — he being 
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absent at the time — describing the note, 
stating that it was protested bj him for 
nonpayment, and that the holder looked to 
the endorser for payment, but not signed 
by any one, nor indicating in any way 
from whom it proceeded, is insufficient to 
charge . the endorser. Klochenhaum v. 
Pierson, 16 Cal. 376. 

23. Such notice having been so left on 
Saturday, the day the note matured, the 
record shows that on Monday, in a con- 
versation between the endorser and the no- 
tary, " something w^as said about the note," 
and that the notary informed the endorser 
that plaintiff was "its owner and holder": 
held, that as a verbal notice, this conversa- 
tion was insufficient ; that a notice must 
inform the endorser, either expressly or by 
necessary implication, that the note has 
been duly presented at its maturity and 
discharged. lb. 377. 

24. Where a deed has attached to it 
certificates of acknowledgment, made at 
the Hawaiian Islands ; the one by a per- 
son who describes himself, in the body of 
the certificate, as "the principal notary 
public '' of the islands, and affixes to his 
signature a similar designation of his of- 
ficial character, with his notarial seal ; and 
the other by a person who describes him- 
self, in the body of the certificate, as " the 
vice consul of the United States of Ameri- 
ca, at Honolulu, Hawaiian Islands," and 
affixes to his signature the designation of 
his official charactev as " U. S. vice con- 
sul," and the consular seal : held, that the 
execution of the deed was prima facie 
sufficiently proved to be admitted in evi- 
dence against the objection that the per- 
sons before whom the acknowledgments 
purported to have been made were not 
shown to be the officers they represent 
themselves to be, and were not authorized 
to take the acknowledgments. Mott v. 
Smithy 16 Cal. 552. 

25. The general designation, in the 
fourth section of the act of April 16th, 
1850, as to conveyances, of any notary 
public, or any consul of the United States, 
embraces notaries and consuls of every 
grade — whether principal or inferior no- 
tary, or consul general or vice consul. lb. 

26. The certificate of a notary public 
or United States consul, of acknowledg- 
ment of a deed, is prima facie evidence 
of the official character of the person by 
whom it is given. Jb. 



NOTICE. 

1. A decision of the supreme court will 
be opened for failure of the appellant to 
appear if he had not actual notice, al- 
though a formal statutory notice is not 
necessary. Lighstone v. Laurencely 2 Cal. 
106. 

2. A slight error in the title of a cause 
where there is no prior suit pending be- 
tween the parties, will not invalidate a 
notice. MilU v. Ihinlap, 3 Cal. 96. 

3; The substitution of papers or plead- 
ings is always within the discretion of the 
court, and no notice of the motion to apply 
for it need be given when the notice can 
be of no use. Benedict v. Cozzens, 4 Cal. 
382. 

4. Where the object of a notice of ap- 
peal is accomplished it id immaterial 
whether the notice be given or not ; and 
where both pailies appear, no notice 
what-ever is necessary to be shown. Mc- 
Leran v. Shartzer, 5 Cal. 70. 

5. A judgment of dismissal in the coun- 
ty court, upon the ground that it did not 
appear that the defendants had notice of 
the trial in the court below, is erroneous 
and will be set aside. Coyle v. Baldwin, 5 
Cal. 75, 

6. Where a party changes his attorneys 
in an action, and there is no regular sub- 
stitution of attorneys as pointed out by 
statute, notices may be served on the at- 
torneys of record. Grant v. White, 6 Cal. 
55. 

7. Notice of appeal from the judgment 
of a justice of the peace may be served on 
the attorney of the adverse party. WeUon 
V. Garibardi, 6 Cal. 246; Coulter v. 
Stark, 7 Cal. 245. 

8. Where the plaintiff in ejectment 
claimed under a subsequent deed from the 
grantor in the above instrument, and the 
defendants held under the grantees named 
therein : held, that the record of said in- 
strument in the county recorder's office, 
made June 20th, 1850, imparted no no- 
tice to the plaintiff who purchased July 
9th, 1855 ; the registration of executory 
contracts not being authorized or made 
notice by statute. Mesick v. Sunderland, 
6 Cal. 815. 

9. Transcripts used on appeal in the 
supreme court must show that a notice of 
of the appeal has been duly served upon 
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the Other side. FrankUn r. Reiner^ 8 
Cal. 840 ; Btldreth v. Gvnndxm, 10 CaL 
491. 

10. The filing of a notice of appeal 
must precede the filing of the undertaking 
on appeal. Buckhoider v. Byers^ 10 Cal. 
481. 

11. The sufficiency of a notice to the 
adverse partj to produce on trial a certain 
paper in his possession, is a question of 
discretion in the court trying the case. 
Burke v. TahU Mountain Water Co.y 12 
Cal. 407. 

12. When the statute speaks of notice 
of motion, it means written notice, or no- 
tice in open court of which a minute is 
made by the court. Borland y. Thornton^ 
12 Cal. 448. 

18. Where a rule of the district court 
requires three days written notice of ex- 
ceptions to depositions, if they are return- 
ed and filed with the court that length of 
time before trial, and such notice is not 
given on a first trial, the depositions may 
be admitted on a second trial, though it 
took place the day after the first trial. 
The party was in default in not giving the 
notice before the first trial. Myerz v. 
C(w«y, 14 Cal. 543. 

14. Where the court makes an order 
requiring plaintiff to appear at a certain 
time and show cause why a judgment in 
his favor should not be set aside, and it 
does not appear that a copy of the order 
was served on plaintiff or his attorney, or 
that any notice was given of the time at 
which the matter was to be heard ; it is 
error for the court to set aside the judg- 
ment, and its order to that effect will be 
reversed on appeal. Vallefo v. Green, 16 
Cal. 161. 

For notice of appeal see Appeal, X. 

For notice of protest see Bills op Ex- 
change, III. 

See also Pbotest, Registration. 



NOTICE TO QUIT. 

1. A mere naked tresspasser without 
consideration under a mere permission 
and which has been revoked, is entitled to 



notice to quit or demand of possession be- 
fore suit. Godvnn v. Stebbins, 2 Cal. 105. 

2. Notice to quit is not necessary where 
the relation of landlord and tenant does 
not exist. KiJhum v. Ritchie^ 2 Cal. 148. 

3. An objection to the sufficiency of 
a notice to quit should be first raised at 
nisi prius and not on appeal. Ca$tro v 
Gill, 5 Cal. 42. 

4. The relation of landlord and tenant 
existed between plaintiff and defendant on 
a parol demise from month to month, rent 
being payable in advance, on the first day • 
of each month. November 1st, 1858, de- 
fendant, being in possession, denied plaint- 
iff's title and refused to pay rent. Decem- 
ber 23d, 1858, plaintiff sued defendant in 
a justice's court for rent due November 
1st and December 1st, 1858, and had 
judgment which was paid. January 8th, 
1859, plaintiff served on defendant notice 
to quit on the ground of forfeiture for non- 
payment of rent; defendant refused to 
quit or surrender the premises. Plaintiff 
brings ejectment. Defendant answers; 
den^ng, among other things, plaintiiF's 
title and his own relation of tenant: held, 
that, plaintiff is entitled to recover ; that 
the denial of title and the relation of ten- 
ant made defendant a trespasser, not en- 
titled to notice to quit ; that no special de- 
mand for payment of rent was necessary 
to work a forfeiture ; that defendant could 
not deny title, and yet claim the benefit of 
holding in subordination to it. Smith v. 
Ogg Shaw, 16 Cal. 89 ; 92. 

See Ejectment, Landlord and 
Tenant, Lease, Rent. 



NUISANCE. 

1. Any one has a right to abate a com- 
mon nuisance which is an injury to the 
whole community, without regard to the 
question whether it is an immediate ob- 
struction or injury to him. A private 
nuisance is one which only injures a par- 
ticular individual or class of individuals, 
and can be abated only by him who suf- 
fers from it Gunter v. Geary, 1 Cal. 466. 

2. The fact whether a structure was a 
public nuisance is a question not for the 
court but for the jury to decide. Ih, 



798 



NUISANCE. 



Nuisance. 



3. It is a pablic nuisance to erect a bouse 
in the highway. lb. 468. 

4. A house on fire, or those in its imme- 
diate vicinity which serve to communicate 
the flames, is a nuisance which it Ls lawful 
to abate, and the private rights of the indi- 
vidual yield to considerations of general 
convenience and the interest of society. 
Surocco V. Geary, 3 Cal. 73. 

5. The constitutional provision which re- 
quires payment for private property taken 
for public use does not apply to the de- 
struction of a house to check a conflagra- 
tion, nor can he who abates this nuisance 
be made personally liable for trespass un- 
less the act is done without actual or ap- 
parent necessity. Ih. 

6. Where plaintiff's mining claim was 
overflowed by means of a dam erected by 
the defendants, the court ordered a re- 
duction of the dam, so as to prevent the 
overflow, or if necessary its entire abate- 
ment. Ramsay v. Chandler^ 3 Cal. 93. 

7. To entitle a party to an injunction in 
case of a nuisance, the injury to be re- 
strained must be irremediable, and such as 
cannot be adequately compensated by 
damages. Middkton v. FrarUdin, 3 Cal. 
241. 

8. The erection of a steam engine and 
machinery and a grist mill in the cellar, 
under an auction store, held not to be 
such an injury as to require a restraining 
power of the court, at least not until the 
question of nuisance or no nuisance should 
be determined by a jury, and even then the 
remedy at common law is adequate. Ih, 

9. The district courts have constitutional 
jurisdiction of cases of nuisance. The 
grant of such jurisdiction by statute to the 
county courts cannot take away the con- 
stitutional jurisdiction of the district courts. 
Fitzgerald v. Urton, 4 CaL 238. 

10. In an action for nuisance or tres- 
pass, the defendant has no right to inquire 
into the good faith of the plaintiff's posses- 
sion. Eherhard v. Tuolunme Water Co,^ 
4 Cal. 308. 

11. In an action for damages on an un- 
dertaking, given on sueing out an in- 
junction, the sureties cannot plead as a 
defense that the business enjoined was a 
nuisance. Cunningham v. Breed, 4 Cal. 
385. 

12. The term '^ special cases" in the 
constitution, does not include any class of 
cases for which the courts of general juris- 



diction have always supplied a remedy, as 
in cases to abate a nuisance. Parsons v. 
Tuolumne County Water Co., 5 Cal. 44. 

13. The statute of this State, defining 
what are nuisances, and prescribing a 
remedy by action, does not take away any 
common law remedy in the abatement of 
nuisances, which the statute does not em- 
brace. Stiles V. Laird, 5 CaL 122. 

14. In an action to abate a nuisance, 
damages are only an incident to the action, 
and the failure to recover them does not 
affect the question of costs. Hudson v. 
DoyUy 6 Cal. 102. 

15. A person may construct or continue 
what would otherwise be an actionable 
nuisance, provided that at the commence- 
ment of it no person was in a condition to 
be injured by it, or in other words, that 
mere priority as between owners of the 
the soil gave a superior right. Tenney 
V. Miners' Ditch Co., 7 CaL 339. 

16. The diversion of a water course is 
a private nuisance. 7\u>lumne Water Co. 
V. Chapman, 8 CaL 397. 

17. Actions for the diversion of the 
waters of ditches, are in the nature of ac- 
tions for the abatement of nuisances, and 
may be maintained by tenants in common 
in a joint action. Parke v. Kilham, 8 Cal. 
79. 

18. In an action to abate a nuisance, 
caused by the running a ditch for the con- 
veyance of water across the land of the 
plaintiff, the defendants set up in the an- 
swer that it was mineral land belonging to 
the United States, and that the ditch was 
for mining purposes, which allegations 
were stricken out on motion of plaintiff's 
attorney: held, that they were properly 
stricken out as irrelevant, for if true they 
constituted no defense to the action. 
Weimer v. Lowery, 11 Cal. 112. 

19. Plaintiffs owned certain mining 
claims and quartz lode on the banks of a 
stream above the mill and dam of defend- 
ant. Defendant commenced raising his 
dam two feet higher. Plaintiffs brought 
suit against defendant, alleging that the 
addition of two feet to defendant's dam was 
a nuisance, and would back the water on 
to plaintiff's claims, and thus prevent them 
from working them, and would also de- 
stroy their water privilege for a quartz 
mill which they intended to construct: 
held, that the action was premature, and 
that the demurrer to the complaint on the 
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groand that the complaint did not state 
facts sufficient to constitute a cause of ac- 
tion, was properly sustained. Harvey v. 
ChilUm, 11 Cal. 120. 
See Abatement. 



OAKLAND. 

1. The act of May 4th, 1852, « to incor- 
porate the town of Oakland," confers no 
power of taxation directly, but leave it to 
be derived from the general act of March 
27th, 1850, under which the trustees of 
towns have power to levy and collect a 
tax annually, not exceeding fifty cents on 
every one hundred dollars of the assessed 
value of the property, and provided fur- 
ther that unpaid taxes should be recover- 
ed by a suit in the name of the corpora- 
tion : held, that an assessment of two and 
three-fourths per cent was wholly unau- 
thorized by law, and void. Hays v. Ho- 
gan, 5 Cal. 242. 

2. Under the act of 1852, incorporating 
the town of Oakland, the corporate and 
municipal powers were lodged in a board 
of trustees. The board had power to lay 
out, make, open, widen, regulate and keep 
in repair all streets, bridges, ferries etc., and 
to authorize the construction of the same. 
Under this clause the board by ordinance, 
gave defendant the exclusive privilege of 
laying out, establishing, constructing and 
regulating wharfs within the city for thir- 
ty-seven years : held, that the ordinance 
was void as being a transfer of the corpo- 
rate powers of the board, and that the city 
can come into equity to have the ordin- 
ance declared void, and the wharfs held 
by defendants thereunder, delivered up. 
City of Oakland v. Carpentier, 13 Cal. 
549. 



OATH. 

1. The administering of the oath as 
provided by the statute to a person who is 
challenged for not being a qualified voter, 



is a matter of discretion of the judges of 
the election. People v. Gordon, 5 Cal. 
236. 

2. When the judges have administered 
the oath, the right to vote is concluded, 
and it is error to deny it. Ih. 

See Affidavit. 



OCCUPATION. 

See Possession, Use and Occupa- 
tion. 



OFFICE. 

1. A public officer who stands in the re- 
lation of agent of the government or of 
the public, is not personally liable upon 
contract made by him as such officer and 
within the scope of his legitimate duties. 
Dwinelle v. Henrtquez, 1 Cal. 392. 

2. But this reason does not apply when 
neither the government nor the public in 
any way can be considered or held re- 
sponsible for a contract made by a person, 
although a public officer. lb, 

3. The neglect of an officer to perform 
a mere ministerial act, will not defeat an 
election where there was actual notice and 
no fraud or surprise. People v. CampbeU^ 
2 Cal. 137. 

4. The unconstitutionality of the stat- 
ute empowering the governor to commis- 
sion a person as judge of the supreme 
court during the temporary absence of one 
of it« judges, fully discussed. People v. 
Wells, 2 Cal. 198 ; 610. 

5. The neglect of the plaintiff to qual- 
ify for the office within the days stipula- 
ted in the municipal charter after his elec- 
tion, was a refusal on his part to serve, 
and vacated the office so far as he had any 
right thereto. Payne v. City of San Fran^ 
Cisco, 3 Cal. 125. 

6. To entitle a party to recover his sal- 
ary for an office, it is incumbent on him to 
show not only that he performed the du- 
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ties of the office for the time alleged, but 
first, that he had been lawfully elected, 
and decond, that he had qaalified himself 
to hold the office by taking oath and filing 
his bond in the manner and at the time 
prescribed by law. Ih. 

7. If an officer qualify before a person 
not lawfully qualified to administer the 
oath of office, it will be declared void. Ih, 
127. 

8. A resolution of a municipal body re- 
cognizing a party as street commissioner 
who has not lawfully qualified, will not 
enable him to recover for services render- 
ed in that capacity on quantum meruit 
Ih. 128. 

9. Title to an office cannot be tried up- 
on a mandamus neither at common law nor 
under the statute. People v. Olds^ 3 Cal. 
170. 

10. A municipal charter provided for 
an election of officers in May and at the 
general election thereafter annually. The 
general election was fixed by law for the 
first Monday in September ; it was held 
that those officers elected in May only 
held until September when those newly 
elected should succeed them. People v. 
Brenham, 3 Cal. 486. 

11. OfRcial terms should not be extend- 
ed beyond the time clearly defined, but 
rather shortened by implication, if neces- 
sary. 3. 487. 

12. A district judge elected at the gen- 
eral election to fill a vacancy, can qualify 
and supersede a judge who has been com- 
missioned by the governor for the unex- 
pired term of his predecessor. The latter 
commission expires after an election by 
the people. People v. Mott^ 3 Cal. 504. 

13. The law presumes that every offi- 
cer will faithfully perform his duties, un- 
til the contraiy is shown. Egery v. Bu- 
chanan^ 5 Cal. 56. 

14. The act to prevent extortion in of- 
fice does not conflict with the constitution. 
Ryan v. Johnson, 5 Cal. 87. 

15. The act regulating fees in office is 
not an act of a general nature within the 
meaning of the constitution. It is entire- 
ly of a specific character. Ih, 

16. It devolves upon an officer to see 
that proper bonds are filed, and the state 
has no right to visit upon a party the 
laches of her own officer. People v. Ai- 
kenhead, 5 Cal. 107. 

17. When an officer is elected to a new 



term he should give a new bond, and the 
sureties on the bond of an officer for one 
term will not be liable for any act done by 
him afler election to a second term. Ih. 

18. The legislature possess the power 
to alter or abridge the term of office of 
purely legislative creation. People v. 
Haskell, 5 CaL 359. 

19. In quo warranto the person who 
claimed the office held by the defendant, 
testified that his certificate of election was 
lost or destroyed, and the county clerk 
swore that there was not in his office or so 
far as he knew in the county, any record 
or written evidence of the persons who 
were elected to the diffisrent county offices: 
held, that this testimony was sufficient to 
let in secondary evidence of the election 
and certificate. People v. Clingan, 5 CaL 
391. 

20. Where it appeared that the claim- 
ant of the office had acted as sheriff, that 
being the office in controversy, that fiict 
together with the certificate of election, 
would raise the presumption that he had 
executed his bond and taken the oath of 
office. lb, 

21. Courts cannot know an under offi- 
cer, and the act and return of a deputy 
sheriff is a nullity unless done in the name 
and by the au^ority of his principaL 
Joyce V. Joyce, 5 CaL 449. 

22. Elections to fill vacancies occa- 
sioned by the death or resignation of an 
officer, are special elections. People v. 
Porter, 6 Cal. 28. 

23. A resignation of an officer is inef- 
fectual without its acceptance by the ap- 
pointing power. lb. 

24. An officer will not be presumed to 
have exceeded his authority, especially 
the officer of a foreign government. Ben 
V. Ben, 6 Cal. 82. 

25. Where the act organizing a county 
provides for the term of office of the offi- 
cers first elected, but makes no provision 
as to their successors, the duration of the 
term of the latter is governed by the gen- 
eral law. People v. CoUon, 6 Cal. 85. 

26. Wherever the law is obliged to 
trust to the sound judgment and discre- 
tion of an officer, public policy demands 
that he should be protected from any con- 
sequences of an erroneous judgment. 
Bowner v. Lent, 6 Cal. 95. 

27. Though the appointment of a sher- 
iff by a county judge was void, yet the 
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acts of such sheriff as a de facto officer 
are good. People v. Roberts^ 6 Cal. 215. 

28. The wonls extending the term of 
an ofl&ce " until a successor is appointed 
and qualified," were intended only to pre- 
vent a hiatus or interregnum occurring 
between the last day of the incumbent's 
term and the day on which his successor 
enters into office, during which time the 
incumbent is a mere locum tenens. Peo^ 
pie V. Reid, 6 Cal. 289 ; People v. Lang- 
dan, 8 Cal. 11. 

29. The provision of the constitution 
giving to the appointing power the right 
of removal at pleasure, of incumbents the 
duration of whose term of office is not 
provided for by the constitution or de- 
clared by law, must be construed to deny 
t]ie right of removal in those cases where 
the tenure is defined. People v. Jewett, 6 
Cal. 293. 

30. Where the law requires a joint and 
several bond, and the officer filed a bond 
which was in form joint, and not joint and 
several: held, that he and his sureties cannot 
complain that their obligation is less bur- 
thensome than the law required. Tevis 
V. RandaUy 6 Cal. 635. 

31. The legislature failing to elect suc- 
cessors to the trustees of the insane asy- 
lum, the power of appointment vested in 
the governor. People v. Baine^ 6 Cal. 
510. 

32. A law which provides that an offi- 
cer may be removed in a certain way or 
for a certain cause, does not restrain or 
limit the power of removal to a cause or 
manner indicated. People v. HiU, 7 Cal. 
102. 

33. In an action by one claiming to 
have been elected to an office, against his 
predecessor, to compel a surrender of the 
books, papers, etc., belonging to the office, 
plaintiff must show prima fade that a va- 
cancy existed in the office and that he was 
elected to fill it. Doane v. Scannell, 7 
Cal. 394 ; Peaph v. Scannell, 7 Cal. 439. 

34. Where the law requires an officer 
to file a new bond within two days after 
the meeting of the supervisors, the officer 
has the whole of the two days succeeding 
the day of meeting to execute and present 
his bond. People v. Scannell^ 7 Cal. 439. 

35. Where a party seeks to enter upon 
the duties of an office, and he is required 
to give a bond as a condition precedent, 
and he does execute and present a good 



bond with sufficient sureties, and the of- 
ficer or board whose duty it is to approve 
or reject the same neglects or refuses to 
act, it is not sufficient cause to defeat his 
righU. lb. 440. 

36. There is a very plain difference be- 
tween the condition of a party claiming a 
right to enter upon the duties of an office 
and that of a party already in office, and 
who is sought to be excluded upon the 
ground of a forfeiture. lb. 

37. An information in the nature of a 
quo warranto is the proper proceeding to 
try the title to an office. lb. 443. 

38. Where the appointment to an office 
is vested in the governor, with the advice 
and consent of the senate, and the term of 
the incumbent expires during a recess of 
the legislature and the governor appoints 
a successor to the office : held, that there 
has been no vacancy in office, and that this 
appointment vested in the appointee a 
right to hold for his full term, subject only 
to be defeated by the nonconcurrence of 
the senate. People v. Mizner, 7 Cal. 523 ; 
People V. Addison, 10 Cal. 7. 

39. Where the term of an officer is fixed 
by the constitution or the statute, the 
power of removal does not vest in the ex- 
ecutive. People V. Mizner, 7 Cal. 526. 

40. If there was a term in the office, 
and the party had not been elected until 
one month after the expiration of the old 
term, it is evident that he could not hold 
but one year and eleven months, instead 
of the two years that the law says he shall. 
People y. Langdon, 8 Cal. 13. 

41. Pow^er to fill a vacancy and power 
to fill an office are distinct and substantial 
in their nature. lb. 15. 

42. The clerks of the different depart- 
ments are officers within the meaning of 
section six of the act of April 21, 1856, 
reducing the salaries of officers. Vaughn 
V. JSngltsh, 8 Cal. 41. 

43. The acts of the officer making the 
assessment must be presumed to be in con- 
formity with law, until the contrary is 
shown. Palmer v. Boling, 8 Cal. 389. 

44. The sureties upon the official bond 
of an officer are only responsible for the 
official acts, and not for private debts. 
BiU V. Kemble, 9 Cal. 72. 

45. The defects in official bonds which 
are cured upon their suggestion in the 
complaint, in an action upon such bonds, 
under the eleventh section of the "act 
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concerning the official bonds of officers", 
are omissions which, but for the statute, 
would operate to discharge the obligors. 
People V. Edwards, 9 Cal. 292. 

46. The provision of the code, requir- 
ing actions against a public officer for acts 
done by him in virtue of his office, shall 
be tried in the county where the cause or 
some part thereof arose, applies only to 
affirmative acts of the officer, by which, in 
the execution of process, or otherwise, he 
interferes with the property or rights of 
third persons, and not to mere omissions 
or neglect of official duty. McMillan v. 
Richards, 9 Cal. 420. 

47. A patent purporting to convey the 
lands of the State, is prima facie evidence 
of title in the grantee, as the law presumes 
in favor of tlie acts of all public officers. 
Summers v. Dickeiison, 9 Cal. 556. 

48. The office having been created, 
must be presumed to be continuing, unless 
limited by the terms of the act, or by the 
nature of the duties to be performed. 
People V. Addison, 10 Cal. 7. 

49. The federal office of surveyor gen- 
eral is a lucrative office, and the office of 
controller of the State an office of profit 
under the twenty-first section of the fourth 
article of the constitution of the State. 
People V. Whitman, 10 Cal. 43. 

50. To constitute the " holding " of an 
office, within the meaning of the constitu- 
tion, there must be the concurrence of two 
wills — that of the appointing power, and 

• that of the person appointed. lb, 

51. When the constitution clearly enu- 
merates the events that shall constitute a 
vacancy in a particular office, we must 
suppose all other causes of vacancy ex- 
cluded, especially when this construction 
can lead to no injurious results. lb, 45. 

52. The failure on the part of the 
controller elect to qualify, creates no 
vacancy in the office, if there is an incum- 
bent to hold over, lb, 

53. In determining upon the sufficiency 
of the bond of an officer, and whether the 
officer by his failure to comply with the 
requisition of the supervisors to file a new 
bond, has vacated his office, the supervi- 
sors exercise powers of a judicial charac- 
ter. People .V. Supervisors of Marin 
County, 10 Cal. 345. 

54. The power to declare an office va- 
cant is vested under the statute where the 
duty to approve the bond of the officer is 



lodged. That duty is imposed upon the 
county judge and not the supervisors ; and 
where the supervisors declared the office 
of constable vacant, because the constable 
failed to comply with their order to file a 
new bond : held, that they exceeded their 
jurisdiction. lb. 346. 

55. An order of the supervisors, re- 
quinng a new bond of an officer, should 
specify the ground upon which the order is 
made ; and where the supervisors made an 
order as follows : " ordered, by the board 
of supervisors, that the constable file an- 
other bond, with two or more sufficient 
sureties, within fifteen days'': held, that 
the order was fatally defective. lb, 

56. A court is only justified in interfer- 
ing with duties cast upon public officers by 
the law, when the fund is in danger of 
being wasted or impaired. City of San 
Francisco v. Commissioners of the Funded 
Debt of City of San Francisco, 10 Cal. 587. 

57. An election to fill a vacancy in the 
office of district judge is invalid unless 
made under and in pursuance of the 
proclamation of the governor. People v. 
Weller, 11 Cal. 65; People v. Wells, 11 
Cal. 339. 

58. The clerk of the supreme court, 
though a constitutional officer, is subject to 
its orders in the control of its records. 
Houston V. Williams, 13 Cal. 28. 

59. The act giving jurisdiction over the 
subject of contested elections to the judge 
of the county court, is constitutional, and 
district judges are embraced within it. 
Saunders v. Haynes, 13 Cal. 154. 

60. A district judge inducted into office, 
with a commission from the governor 
showing him to be entitled to it from a 
certain date, draws the salary annexed to 
the office from that date, and the question 
of his eligibility cannot be tried on man- 
damus. Turner v. Meloney, 13 Cal. 623. 

61. The legislature having vested cer- 
tain duties in a public officer, for whose 
services compensation is allowed, may 
take those duties and the fees from the of- 
fice before the expiration of the tenn and 
confer them upon another officer. People 
V. Squires, 14 Cal. 15. 

62. In quo warranto to determine the 
right to an office, an allegation that de- 
fendant is in possession of the office with- 
out lawful authority, is a sufficient allega- 
tion of intrusion and usurpation. People 
V. Woodbury, 14 Cal. 45. 
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63. If an incumbent resigns before ^the 
expiration of his term, there is a vacancy 
to be filled by the govemore His appointee 
would hold until the next general election, 
or at most until the qualification of the 
person elected by the people. People v. 
BosbcfTough, 14 Cal. 187. 

64. Where an appointee of the gover- 
nor to fill a vacancy in a judicial office, 
holds the office for several years because 
of' no valid election by the people of his 
successor, his acts are as binding and ef- 
fectual as to third persons as though^he 
held the office by strict law. lb. 188. 

65. In the case of official bonds, the 
sureties undertake, in general terms, that 
the principal will perform his official du- 
ties ; and a judgment against the officer in 
a suit to which they are not parties, is not 
evidence against them. Pico v. Webster, 
14 CaL 204. 

66. The board of supervisors cannot 
abrogate a contract with defendant as 
county physician, by rescinding the order 
under which he was appointed or abolish- 
ing the office. McDaniel v. Yuba Cowityy 
14 Cal. 445. 

67. It Ls part of the constitutional policy 
of this State that all elective officers con- 
nected with the executive department of 
the government shall be elected at the 
same time and place, and in the same 
manner. People v. Melony, 15 Cal. 62. 

68. A controller must be elected bi- 
ennially, at the same time and place and 
in the same manner with the governor and 
lieutenant governor, and an appointment 
of a controller by the governor before 
this biennial general election, whatever its 
effect otherwise, cannot defeat this consti- 
tutional policy, nor deprive the people of 
their right to fill the office of controller 
at such election. lb* 

69. Nor can election by the people, had 
before the election fixed for filling the of- 
fice of governor, etc., defeat this policy. lb, 

70. People V. Whitman, 10 Cal. 116, 
doubted as to the point involved in that 
case; and as to the validity and effect of 
the election of the controller at the gen- 
eral election in September, 1858, held to 
be no authority, lb. 

71. The controller elect may take his 
office*, whether the governor qualifies or 
not. lb, 63. 

72. In a proceeding by an elector to 
contest the right to an office of a party re- 



turned as elected thereto at a general 
election, the defendant first moved to dis- 
miss the proceedings; his motion being 
overruled, he declined to answer the state- 
ment filed by the contestant, and the court, 
without proof by either party, annulled the 
election: held, that this was error, and 
that the proceeding should have been dis- 
missed. Searcy v. Grow, 15,Cal. 122. 

73. The public is interested in a contest 
of this character ; it is not a matter solely 
between the parties to the record, and the 
popular will is not to be set aside upon the 
mere failure of a party to respond to 
charges alleged against his right by an in- 
dividual elector. It is not sufficient that 
ample causes of contest be set forth in the 
statement filed by a contestant; their 
truth must be established by clear proof, 
before an election can be annulled, lb, 

74. In suit under our statute by an 
elector, to contest an election, he becomes 
a party, and is responsible for costs if he 
fail. The court has no discretion to dis- 
miss or entertain the case, as it deems the 
public interest requires. Nor has the 
State's attorney such discretion. The case 
is prosecuted like any other action insti- 
tuted by a private citizen, subject only to 
the provisions of the statute, lb. 

75. Under the twenty-first section of 
article four of the constitution of this State, 
a person holding a federal office describ- 
ed in that section, is incapable of being 
elected to a State office; he cannot re- 
ceive votes cast so as to give him a right 
to take the State office upon or after re- 
signing the federal office. The word '• eligi- 
ble " in this action means capable of being 
chosen, the subject of selection or choice. 
lb, 123. 

76. The term " compensation," in sec- 
tion twenty-one, article four of the consti- 
tution of this State, means the income of 
the office, not the profit over and above 
the necessary expenses of the office, lb, 

11, An ordinance was passed by the 
board of supervisors of the city and coun- 
ty of Sacramento, June, 1858, relative to 
the cemetery, in which it was provided, 
that the board should appoint a person to 
superintend the cemetery, "annually, in 
October, who shall hold office for the term 
of one year:" and further, that the board, 
at their first meeting afler the passage of 
the ordinance, should appoint a superin- 
tendent to hold office ^ until October next, 
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and until his successor is appointed and 
qualified." Defendant was so appointed 
July 8th, 1858, and held office until De- 
cember, 1859, the board having failed to 
appoint his successor before that time, 
when relator was appointed : held, that re- 
lator was entitled to the office ; that the 
failure to appoint in October, 1858 and 
1859, did not exhaust the power of the 
electoral bT>dy — the time named being 
directory, and not of the essence of 
the power. People v. Murray^ 15 Cal. 
222. 

78. The rule is, that when time is pre- 
scribed to a public body in the exercise of 
a function in which the public is concern- 
ed, the period designated is not of the es- 
sence of the authority, but is a mere di- 
rectory provision, ih. 223. 

79. The official act of such officers in 
the course of their ordinary and accus- 
tomed duties, and within the general scope 
of their powers, as here defined and ex- 
plained, will be presumed to have been 
done by lawful authority. Hart v. Bur- 
neU, 15 Cal. 616. 

80. The authority to grant such lands 
was vested in the ayuntamiento, and in the 
alcaldes or other officers who at the times 
represented it, or had succeeded to its 
" powers and obligations." lb, 

81. Where political power is vested in 
a public officer, he is responsible only in 
his political character to the country. 
Where discretion is vested in him, he but 
conforms to the law in exercising that dis- 
cretion. But where a question of politi- 
cal power is not involved, where no dis- 
cretion exists, but a specific legal duty is 
imposed, ministerial in its character, such 
as the issuance of a patent, the delivery 
of a commission, the payment of a specific 
sum, or the drawing of a particular war- 
rant, and in the performance of that duty 
individuals have a direct pecuniary inter- 
est, the officer, like any other citizen, is 
subject to process of the regularly consti- 
tuted tribunals of the country. If this be 
not so, then the officer can " sport with 
the vested rights of others, and the gov- 
ernment will cease to deserve the " high 
appellation" of being a government of 
laws. People v. Brooks, 16 Cal. 54. 

82. The aid of courts can be invoked 
only as against such officers as are in- 
trusted by law with the management of 
the affairs of a corporation, and as against 



these, the remedy is . at law, and not in 
eqftity. People r. Hill, 16 Cal. 148. 

83. The power of removing the private 
or ministerial officers of a private corpora- 
tion, belongs to the corporation alone. 
Courts cannot remove such officers. lb. 

84. In suit by a stockholder in a pri- 
vate corporation, against the corporation 
and four of the trustees, who owned stock 
sufficient to enable them to control the 
business of the company, for an account 
and settlement of its affii.irs, alleging fraud 
and mismanagement on the part of the 
trustees, the court below, by its decree, de- 
prived one of said trustees of his salary as 
superintendent of the business corporation: 
held, that this was error ; that although 
such superintendent was also trustee and 
treasurer of the corporation, contrary to a 
positive provision of the by-laws ; and al- 
though, in the management of the business 
of these offices, no attention had been paid 
to the by-laws and regulations of the cor- 
poration, yet as no fraud was shown, and 
as the superintendent had faithfully per- 
formed his duties as such, he was entitled 
to his salary. lb, 149. 

85. Where four of the trustees of a 
private corporation, owning sufficient stock 
to control its business, conduct the busi- 
ness in a grossly negligent manner, syste- 
matically disregarding the by-laws, keep- 
ing no account of receipts and expendi- 
tures, failing to pay their own assessments, 
without any excuse: held, that a stock- 
holder may sue in equity for an account, 
making the corporation and said trustees 
alone parties — no objection being taken 
that all the stockholders were not parties 
— ^and the trustees will be compelled to 
make good any loss occasioned by their 
negligence or improper conduct, lb, 151. 

See Appointment to Office, As- 
sessor, Attorney District, Attor- 
ney General, Auditor, Bond Of- 
ficial, Clerk of the Court, County 
Judge, Election, Governor, Quo 
Warranto, Recorder, Sheriff, Su- 
pervisors, Surveyor, Tax Collec- 
tor, Treasurer, Vacancy. 
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OPINION. 

1. At common law, the appellate court 
either aflirms or reverses the judgment 
upon the record before it. The opinion 
which is rendered is advisory to the infe- 
rior court, and after the raversal of an er- 
roneous judgment, the parties in the court 
below have the same rights which they 
originally had. Steams v. Aguirre, 7 
Gal. 448. 

2. The terms "opinion" and "deci- 
sion" are often confounded, yet there is a 
wide difference between them, and in igno- 
rance of this, or by overlooking it, what 
has been a mere revision of an opinon has 
been-sometimes regarded as a mutilation 
of the record. Houston v. Williams, 13 
Cal. 27. 

3. A decision of the court is itd judg- 
ment, the opinion is the reasons given for 
that judgment. The former is entered of 
record inunediately upon its rendition, and 
can only be changed through a regular 
application to the court, upon a petition 
for a rehearing or for a modification. The 
latter is the property of the judges, subject 
to their revision, correction and modifica- 
tion in any particular deemed advisable 
until with the approbation of the writer, 
it is transcribed in the record. lb, 

4. When opinions have been revised, 
and finally approved and recorded, then 
they cease to be subject of change. They 
then become like judgment records, and 
are beyond the interference of the judges, 
except through regular proceedings before 
the court by petition. lb. 



ORDER. 

1. An order is a decision made during 
the progress of the cause either prior or 
subsequent to final judgment, settling some 
point of practice or some question collat- 
eral to the main issue presented by the 
pleadings, and necessary to be disposed of 
before such issue can be passed upon by 
the court or necessary to be determined in 
carrying into execution the final judg- 
ment Loving v. lUsUyj 1 CaL is7. 
52 



2. An appeal should not be taken from 
an order of the court refusing to set aside 
an interlocutory order. It should be taken 
from the order itself if any appeal would 
lie. Steams v. Marvin, 3 Cid. 376. 

3. An appeal does not lie from an in- 
terlociftory order except in cases provided 
by statute. People v. ITiurston, 5 Cal. 
517 ; De Barry v. Lambert, 10 Cal. i04 ; 
Baker v. Baker, 10 Cai. 528. 

4. An order is the judgment or con- 
clusion of the court or judge, upon any 
motion or proceeding, and indudes cases 
where affirmative relief is granted or re- 
lief denied. Oilman v. Contra Costa 
County, 8 Cal. 57. 

5. The supreme court will not hear any 
objections to an order entered in the court 
below, by consent of parties. Meerhoh v. 
Sessions, 9 Cal. 277. 

For appeal from orders of court see 
Appeal, IX. 
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ORDINANCE. 

1. The city charter of San Francisco 
provides that no ordinance or resolution 
shall be passed except by a majority of 
all the members elected; the number 
elected being eight : held, that an ordin- 
ance passed by a vote of four in the af- 
firmative to three in the negative, was not 
passed by a majority of all the members 
elected, and was therefore void. City of 
San Francisco v. Hazen, 5 Cal. 171. 

2. Where a city ordinance authorizes 
the making of a contract by certain com- 
mittees, on behalf of the city, " subject to 
confirmation by the common council of 
said city," a confirmation by joint resolu- 
tion, and not by ordinance, is sufficient. 
San Francisco Go* Co. v. City of San 
Francisco, 6 Cal. 191. 

3. Under the charter of the city of 
San Jos^, an ordinance abolishing the 
office of street commissioner, and substi- 
tuting fees instead thereof, is legal and 
binding on the officer. Wilson v. City 
of San Jose, 7 Cal. 276. 

4. Where an ordinancefor the sale of city 
property was passed without the majority 
required by the charter, and before the sale 
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another ordinance was legally passed ap- 
propriating a portion of the proceeds 
arising from the sale : held, that the sec- 
ond ordinance was a sufficient recognition 
of the first to render the sale valid and 
binding on all parties, Holland v. City 
of San FranciscOy 7 Cal. 378 ; overruled 
in Mc Cracken v. Oity of San Francisco, 
16 Cal. 622. 

5. Ordinances for the sale of property of 
a municipal corporation are stibfect to 
the rules of interpretation applicable to 
the written instruments of individuals, 
and not to those by which laws are con- 
strued, Holland v. Oity of San Francis- 
co, 7 Cal. 379 ; overruled in Mc Oracken v. 
Oity of San Francisco, 16 Cal. 622. 

6. Where, in a suit brought by a 
municipal corporation upon a contracl 
made under an ordinance, the defendant 
offered to prove a parol change in the 
contract, which the court refused to allow : 
held, not to be error, as the change in 
the contract could only be made by ordi- 
nance. Oity of Sacramento v. Kirk, 7 
Cal. 420. 

7. As the owner of property, the city 
has a right to make contracts for its sale, 
lease or improvement; and these contracts 
though informal at the time, may after- 
wards be ratified by ordinance, provided 
the vested rights of others are not im- 
paired. An ordinance will estop the city, 
while acts in pais will not, Lucas v. Oity 
of San Francisco, 7 Cal. 469. 

8. Where a municipal corporation has 
the power to perform an act, and in the 
execution thereof, the prescribed form is 
not followed, it has the power to subse- 
quently ratify and confirm the informal 
act, so as to make it as binding as if 
originally done in the proper manner. 
lb. 472. 

9. The proposition that a municipal 
corporation can incur no liabilities other- 
wise than by ordinance, is not, in its full 
extent, tenable. Under some circum- 
stances, a municipal corporation may be- 
come liable by implication. San Fran- 
cisco Gas Oo, V. Oity of San Francisco, 
9 Cal. 469. 

10. The answer that the defendant, a 
municipal corporation, has no knowledge 
or information of an ordinance set out in 
a verified complaint and therefore denies 
the same, is insufficient lb, 470. 

11. An ordinance for the impi*ovement 



of the streets passed by the council before 
the expiration of the time for the present- 
ation of the protest, is not thereby invalid. 
Burnett v. Oity of Sacramento, 12 Cal. 
82. 

12. An ordinance passed by the board 
of supervisors of the city and county of 
Sacramento, June, 1858, relative to the 
cemetery, in which it was provided that 
the board should appoint a person to su- 
perintend the cemetery, " annually in Oc- 
tober, who shall hold office for the term of 
one year ;" and further, that the board at 
their first meeting after the passage of the 
ordinance, should appoint a superintend- 
ent to hold office '^ until October next, and 
until his successor has been appointed and 
qualified." Defendant was so appointed 
July 8, 1858, and held office until Decem- 
ber, 1859, the board having failed to ap- 
point his successor before that time, when 
relator was appointed : held, that relator 
is entitled to the office ; that the failure to 
appoint in October, 1858 and 1859, did 
not exhaust the power of the electoral 
body — the time named being directory, 
and not of the essence of the power. Peo- 
ple V. Murray, 15 Cal. 222. 

13. The rule is, that when time is pre- 
scribed to a public body in the exercise of 
a function in which the public are con- 
cerned, the period designated is not of the 
essence of authority, but is a mere discre- 
tionary provision. lb, 

14. The board of commissioners of the 
old sinking fund of 1850, created by an 
ordinance of the city of San Francisco, 
had no power to sell the real estate of the 
city, the ordinance being void. But this 
decision has no application to the board of 
commissioners of the funded debt, organ- 
ized after the dissolution of the first board 
of the sinking fund commissioners. Hey- 
denfeldt v. Hitchcock, 15 Cal. 514. 

15. The act of the State legislature of 
March, 1858, confirming the so called Van 
Ness ordinance, was a legal and proper 
exercise of the sovereign power ; and this 
act gave full effect to the provisions of that 
ordinance, and vests in the possessors 
therein described, as against said city and 
State, a title to the lands in said ordinance 
mentioned. Hart v. Burnett^ 15 CaL 
616. 

16. Whatever interest the city of Sao 
Francisco, as defined by the charter of 
1851, had in the beach and water-lot prop- 
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erty, od the Ist day of January, 1855, 
was transferred to and vested in the par- 
ties who were in the actual possession 
thereof on that day — provided their pos- 
session was continued up to June 20th, 
1855, or if interrupted by an intruder or 
trespasser, had been or might be recover- 
ed by legal process — by virtue of the Van 
Ness ordinance and the act of March 1 1th, 
1858, ratifying and confirming the same, 
and such parties can defeat the claim of 
plaintiff who holds under a conveyance by 
the president and two members of the 
board of land commissioners, created by 
act of May 18th, 1853, providing for the 
sale of the State's interest in the property 
within the wAter line front, as defined by 
the act of March 26th, 1851. Holladay\. 
Fnshie, 15 Cal. 637. 

17. Under the consolidation act of 1858, 
the board of supervisors of the city and 
county of Sacramento have the power to 
levy a license tax upon the business of a 
merchant, and to collect such tax by ordi- 
nary suit. City of Sacramento v. Oroeker, 
16 Cal. 122. 

18. An ordinance graduating the 
amount of such tax according to the 
amount of the monthly sales of the mer- 
chant, is not unconstitutional because the 
tax is unequal. The tax is not on the 
goods, but on the business, and the pro- 
vision for determining the amount of the 
tax is uniform and equal, applying to all 
persons in the same category. lb, 

19. The common council of the city of 
San Francisco passed an ordinance au- 
thorising the street commissioner to ad- 
vertise for proposals to grade, plank and 
sewer a portion of Mission street, in said 
city, " the same to be paid for by the prop- 
erty holders adjacent * * the propo- 
sals to be opened and awarded by the 
street commissioner, with the committees 
on streets from the boards of Aldermen." 
This ordinance was published for ten days 
successively in a daily newspaper of the 
city, and the advertisement required was 
made in like manner for the same period. 
Proposals based upon certain specifica- 
tions, were received under the ordinance, 
and opened by the committees of the two 
boards and the commissioner, and the 
work awarded to B. Subsequently an in- 
strument was executed by B., as contract- 
or, and by the street commissioner, pur- 
porting to act in the name of the city, set- 



ting forth the acceptance by the city of 
B.*8 proposal, and an agreement by her to 
pay him for the work at certain designa- 
ted rates, and an agreement on his part to 
do the work to the satisfaction of the city 
and the street commissioner. B. began 
the work, and afterwards transfeiTed his 
contract and his interest therein to plain- 
tiff, who completed the work in the best 
manner, and to the satisfaction of the street 
commissioner and the city. The work 
was measured as it progressed, by the 
city*s engineer, who duly certified to the 
accounts for the same, which accounts 
were duly audited, and upon them war- 
rants were drawn by the controller, by 
authority of the city, and delivered to 
plaintiff. The warrants were presented to 
the treasurer and payment demanded, and 
refused on the ground that there were no 
funds in the treasury applicable to them. 
Previous to the demand assessments had 
been duly levied by the city upon the 
property adjacent to the improvements, to 
meet their expenses, and these assess- 
ments had been collected by the collector 
of street assessments, and by him paid 
into the city treasury. Plaintiff sues the 
city, as liable either on the express con- 
tract, or upon the warrants, or upon im- 
plied contracts, for the services rendered 
and materials furnished, or for money re- 
ceived by defendant to his use : held, that 
as under the charter, the city had author- 
ity to order the improvements in question, 
the acceptance of the proposals of B. by 
the street commissioner and the commit- 
tees of the two boards, converted what 
were previously mere propositions on the 
part of the city, into contracts perfect in 
all their parts, binding alike upon the city 
and the contractor. Argenti v. Oity of 
San Frandscoy 16 Cal. 277. 

20. Held, further, that the city is pri- 
marily liable ; that she, and not the con- 
tractor, must look to the property holders 
adjacent to the improvements, for the ne- 
cessary expenses ; that the property hold- 
ers are not parties to the contracts ; that 
the city must levy and collect the assess- 
ments ; that the contractor has no claim 
upon the property or the property holders, 
but must look alone to the city ; that the 
clause in the ordinance as to how the im- 
provements shall be paid for, is only a de- 
signation of the sources upon which the 
city relies for payment. lb, 282. 
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21. In this case, the citj having dis- 
charged the assessments, by receiving in 
payment thereof outstanding warrants, she 
is primarily liable to plaintiff as for mon- 
eys received to his use, even on the theory 
that she acted simply as the agent of the 
plaintiff in collecting the assessments. Ih. 
283. 

22. The charter of 1851 of the city of 
San Francisco vested the legislative power 
of the city in a common council, consist- 
ing of a board of aldermen and a board of 
assistant aldermen, each composed of 
eight members, and provided that no or- 
dinance or resolution should be passed 
unless by a majority of all the members 
elected to each board. On the fifth of 
December, 1853, the mayor of the city 
approved of what purported to be an ordi- 
nance passed by the common council, pro- 
viding for the sale of certain slip property 
of the city. This ordinance is designated 
in the official book of city ordinances as ordi- 
nance number four hundred and eighty-one. 
At the time the ordinance was presented to 
the board of assistant aldermen, there was 
a vacancy in the board, occasioned byres- 
ignation of one of its members, so that 
there were but seven members in office. 
Of these seven, four members voted for 
the ordinance, and three against it : held, 
that the ordinance not having received a 
majority of the entire board — of the con- 
stituent number — was never passed, but 
was in fact rejected. McOracken v. (Xty 
of San Francisco, 16 Cal. 618. 

23. The alleged ordinance number four 
hundred and eighty-one authorized and 
required the mayor and joint committee on 
land claims of the city to sell the property 
specified at public auction, to the highest 
bidder, at such time and place as they 
might think advisable, after not less than 
ten days' advertisement. The sale was 
advertised for December 26th, 1858. 
Within one hour previous to the sale, the 
common council passed an ordinance, des- 
ignated in the official book as ordinance 
number four hundred and ninety-three, ap- 
propriating certain proceeds of the intend- 
ed sale : held, that this recognition of the 
existence of ordinance number four hun- 
dred and eighty-one, and the appropria- 
tion of a portion of the proceeds of the 
sale, did not constitute an adoption and 
approval of what had been previously 
done, or might be subsequently done ac- 



cording to the terms of that ordinance, so 
as to give validity to the sale which took 
place. lb. 

24. The only authority the common 
council possessed to sell city property was 
derived from the thirteenth section of arti- 
cle three of the charter, and this section 
provides for the sale of the property in 
one way only, to wit : by the passage of 
laws, which term is synonymous with or- 
dinances, when applied to acts of munici- 
pal corporations. The mode of selling the 
property having been pointed out by the 
charter, was restrictive — no other mode 
could be followed. lb. 619. 

25. The only way in which the common 
council could give validity to a sale, was 
by passing a law directing it. Ordinance 
number four hundred and ninety-three does 
not purport to provide for any sale, but 
simply assumes that an ordinance order- 
ing a sale had already passed ; but this 
assumption could impart no vitality to the 
alleged ordinance number four hundred 
and eighty-one. The common council 
could pass a law or ordinance only in one 
way, and that was by voting for it. 76. 
620. 

26. The land directed by the terms of 
ordinance number four hundred and eighty- 
one to be sold, was set apart and dedi- 
cated as a public dock by an ordinance 
passed in 1852, and while this dedicating 
ordinance remained in force, no sale could 
be legally had. In dedicating the land to 
public use, the common council exercised 
powers purely of a governmental nature, 
and not those of a mere property holder. 
It was by legislation that the dedication 
was made, and only by legislation could 
the public franchise be destroyed. lb. 

27. The distinction taken between the 
powers of a municipal corporation, when 
acting in its political and governmental 
character, and when acting with reference 
to its private property, has no application 
to the questions involved in the case at 
bar. Its powers, whether regarded as po- 
litical or governmental, or those of a mere 
private corporation, could be exercised 
only in conformity with the provisions of 
the charter. The legislature could im- 
pose such restrictions as it thought proper, 
and it saw fit to require the formalties of 
legislation for the disposition of the city 
property, as it did for the imposition of 
taxes, the regulation of the fire depart- 
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ment, and matters connected with the gen- 
eral welfare of the city. lb. 621. 

28. Holland v. The Oity of San Fran- 
CISCO f 7 Cal. 361, distinguishable from this 
case in this : that there, the fact that the 
property had been previously dedicated to 
public use as a public dock was not pre- 
sented ; but that case is not law, and is 
overruled, so far as it holds that ordinance 
number four hundred and ninety-three 
recognized and adopted ordinance number 
four hundred and eighty-one, so as to ren- 
der the subsequent sale valid and binding 
upon all parties. lb, 

29. Admitting that ordinance number 
four hundred and ninty-three did adopt 
and pass number four hundred and eighty- 
one, it did so only within one hour pre- 
vious to the sale. But this ordinance di- 
rects the sale upon ten days' previous ad- 
vertisement. The authority to sell upon 
ten days' notice was not therefore pursued, 
and the sale without such notice was void. 
lb. 622. 

30« A ratification is equivalent to a 
previous authority. It operates upon the 
act ratified in the same manner as though 
the authority had been originally given ; 
and where the authority can originally be 
conferred only in a particular form or 
mode, the ratification must follow the same 
form or mode. lb. 623. 

31. Where an authority to do any par- 
ticular act on the part of a corporation can 
only be conferred by ordinance, a ratifi- 
cation of such act can only be by ordi- 
nance, lb. 

32. A ratification can only be made 
when the principal possesses at the time 
the power to do the act ratified. He must 
be able, at the time, to make the contract 
to which, by his ratification, he gives va- 
lidity. The ratification is the first pro- 
ceeding by which he becomes a party to 
the transaction, and he cannot acquire or 
confer the rights resulting from that trans- 
action unless in a position to enter directly 
upon a similar transaction himself. lb. 
624. 

33. Ordinance number five hundred and 
five of the city of San Francisco, passed 
January 10th, 1854, by which the mayor 
and land committee were authorized to 
pay out of moneys in their hands, arising 
from the sale ordered by ordinance num- 
ber four hundred and eighty-one, the sala- 
ries of the members and officers of the 



police for the months of November and 
December of the previous year, does not 
ratify ordinance number four hundred and 
eighty-one, because appropriating the pro- 
ceeds of the sale. It assumes Uiat ordi- 
nance number four hundred and eighty- 
one was valid, and there is nothing in the 
appropriation from which an intention to 
ratify can be implied. If the intention to 
radfy under some circumstances could be 
thus implied, the implication would be of 
no avail in the present case, as the com- 
mon council were at the time laboring 
under the mistaken impression that ordi- 
nance number four hundred and eighty- 
one had become law. Ratification, to be 
effective, must be made with full knowl- 
edge of all the facts relating to the act 
ratified. To entitle any proceedings of the 
common council to the slightest considera- 
tion as evidence of ratification, it must be 
shown that those proceedings were taken 
with full knowledge that the ordinance had 
never passed, and that the sale thereunder 
was an absolute nullity. lb. 625. 

34. Inasmuch as by article six, section 
six, of the charter of San Francisco of 
1851, the common council could authorize 
a sale of city property at public auction 
only, ratification of a previous sale is im- 
possible. The object of the ratification is 
to vest in the previous purchaser the title ; 
but at public auction there would be no 
certainty of this, for at the auction every 
one would be at liberty to bid, and the 
property would fall to the highest bidder. 
lb. 626. 

35. The city of San Francisco is not 
estopped from denying the sale made un- 
der ordinance number four hundred and 
eighty-one, and asserting title to the prop- 
erty sold. The matters relied upon by 
way of estoppel, with the exception of 
ordinance number four hundred and ninety- 
three, occurred afler the sale, and could 
not have influenced the plaintiff in his 
purchase. Ordinance number four hun- 
dred and ninety-three, directing an appro- 
priation of a portion of the anticipated 
proceeds, was passed within one hour of 
the sale, and it nowhere appears that the 
same was ever brought to the notice of 
the plaintiff. Nor does it appear that 
there was any fraud or intention to de- 
ceive on the part of the common council 
They acted, in passing ordinance number 
four hundred and ninety-three, and in the 
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subsequent use of the proceeds, upon the 
impression that a valid ordinance author- 
izing the sale had been passed. Ih. 627. 

36. The sale of December 26th, 1853, 
under ordinance number four hundred and 
eighty-one, being void, no title passed to 
the purchasers at that sale. The title to 
the property still exists in the city, except 
where deeds have since been taken under 
the acts of 1858 or 1860. The property 
remaining can at any time be taken pos- 
session or be disposed of by the city in the 
same manner as any other property be- 
longing to her, except where her right to 
assert her title has been barred by the 
statute of limitations; and that statute 
does not run in favor of parties who affirm 
that the title never passed from the city, 
and sue for the recovery of the purchase 
money. Ih. 632. 

See Municipal Corpobation. 
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I. In General. 

1. Laying off the premises into town 
lots, selling the same, and exercising other 
acts of ownership over them, does not 
operate as an abandonment, but taken in 
connection with previous acts of ownership, 
would rather seem to strengthen the 
plaintiff's possession. Plume v. Seward^ 
4 Gal. 97. 

2. Possession is prima facie evidence of 
ownership. Goodwin v Garr^ 8 Cal. 616 ; 
Killey v. ScanneU, 12 Cal. 75. 

3. Where A, the owner of property, 
represents that certain property in his 
possession belongs to B, and that repre- 
sentation coming to the ears of C, a creditor 
of B, who sues out an attax;hment against 
B, and seizes the property : held that A 
is estopped from setting up claim to the 
property. Mitchell v. Reed^ 9 Cal. 205 ; 
McGee v. Stone, 9 Cal. 606. 

4. To overcome the prima facie owner- 
ship of property in the debtor, the receipt- 



or must prove two things : first, that he 
claimed the property ; second, that it was 
in fact his own. Eleven v. Freevy 10 Cal. 
177. 

5. The whole course of legislation and 
judicial decisions in this State, since its 
organization, has recognized a qualified 
ownership of the mines in private indi- 
viduals. State of California v. Moore, 12 
Cal. 70. 

6. The ownership of goods is not 
changed when the claim to such ownership 
is based on a fraudulent contract. BtUler 
V. GoUinSy 12 Cal. 461. 

7. Defendant killed deceased while he 
was in the act of injuring a mining claim. 
On the trial, defendant offered to show 
that he was the owner, and in the lawful 
possession of said claim at the time of the 
killing. The court refused testimony on 
this point: held, that defendant had a 
right to prove his ownership of the claim, 
for the purpose of showing his mental 
condition, the motive which prompted his 
action, and determining the character of 
the offense ; that the ownership was part 
of the res gestae, and should have been ad- 
mitted, subject to instructions of the court 
as to its legal effect, though when admitted, 
it may not have amounted to a justification. 
People V. OosUUo, 15 Cal. 353. 



U. Of Vessels. 

8. Under proceedings in admiralty in 
rem, the interest of one part owner cannot 
be sold to satisfy a demand due from the 
vessel itself. Loring v. Ilkley, 1 Cal. 29. 

9. The voluntary transfer of a minority 
interest in a ship does not confer upon the 
purchaser any more extensive control than 
the vendor himself enjoyed ; nor can a 
forced sale under execution have a greater 
effect lb. 31. 

10. The register of a vessel is admis- 
sible in evidence for the purpose of prov- 
ing who are the owners of a vessel. Brooks 
V. M^ntumy 1 Cal. 482. 

11. The owner of a ship chartered by 
and in the name of his agent, may, al- 
though he is not mentioned in the charter 
party, be shown by extrinsic evidence to 
be the principal in the contract, and will 
be allowed to avail himself of its provis- 
ions, lb. 
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12. Where the master of a vessel was 
in possession, and the record did not dis- 
close any other owner, the admissions of 
the master were admissible in evidence, 
with the same effect as if the suit had 
been against the master himself. Bailey 
V. Stecaner New World, 2 Cal. 273. 

13. The rule of law, that possession of 
personal property is prima facie evidence 
of ownership, is uniform in its application. 
The question of the ownership of a vessel 
forms no exception to the rule. lb, 

14. The complaint showed that the 
vessel was in 1855 the property of the 
plaintiffs ; that they appeared and defended 
the action against the vessel as owners, 
and there is nothing in the record to raise 
a presumption that they are not now the 
owners of it»and a judgment against them 
will be satisfied out of the vessel Russell 
V. Conway, 11 Cal. 101. 

See Ejectment IV. Possession. 



PARENT AND CHILD. 

1. In marriages null in law, the issue 
are the inheritors of the father's name and 
his heirs apparent, and entitled to look to 
«nd demand from him his care, mainten- 
ance and protection, and he has the same 
right to their custody, control and obedi- 
ence, as if the issue of a valid marriage. 
Graham v. Bennett, 2 Cal. 506. 

2. The words of an acknowledgment of 
the paternity of an illigitimate child, for 
the purpose of making it an heir must be 
clear, and exclude all except one inter- 
pretation. JBstate of Sandford, 4 Cal. 12. 

3. Where the plaintiff was the step- 
mother of the defendants by whom she 
was supported, and for whom she per- 
formed domestic services, for the value of 
which she sued the defendants : held, that 
as she stood in " loco parentis*' to defend- 
ants, the law does not imply any contract 
to pay for such services. Murdock v. 
Murdoch, 7 Cal. 513. 

4. When the father promises his infant 
child a certain reward for doing that 
which he was already bound to perform, 
the agreement has no consideration where- 
on to rest Swartz v. Haalett, 8 Cal. 123. 



5. The principle upon which the infant 
is allowed to collect his wages, is that of 
agency. The infant can be his father's 
agent, and whether he is so or not is a 
question of fact, like any other question 
of agency, which may be proven by either 
direct or circumstancial testimony. lb. 124. 

6. Where a parent executes to his in- 
fant son a conveyance of property, in con- 
sideration of services performed, it must 
be considered as a voluntary conveyance, 
without legal consideration, as he is not 
legally bound to pay for his son's services. 
lb. 125. 

7. It is the duty of the parent to supply 
his child with necessaries, and he is liable 
to others who furnish them, under certain 
circumstances ; and the duty of the parent 
to feed, clothe and educate the child, must 
be commensurate with the power to con- 
trol and govern. lb. 

8. Where A, by a joint deed grants to 
his son and B certain premises, for which 
B pays a valuable consideration, and the 
son pays nothing, and the fact of this want 
of consideration on the part of the son is 
known to B, the fraud in part of the con- 
veyance makes it wholly void as against 
the creditors of A, at the date of the deed. 
lb. 128. 

9. A posthumous child, for whom no 
provision is made in the will of the father, 
is entitled to one-half of the separate and 
common property, where no express inten- 
tion of the testator to the contrary appears. 
Estate of Buchanan, 8 Cal: 509. 

10. Mere hearsay evidence of the wife 
having given birth to a child, moi-e than a 
year after the separation, and connecting 
therewith the name of a third person as 
its reputed father, raises no presumption of 
access by the husband. Wells v. Stout, 9 
Cal. 498. 

11. A child bom in lawful wedlock is 
presumed to be the child of the husband. 
The marriage is an acknowledgment by 
the husband that the child is his ; but to 
be effective there must be knowledge at 
the time of the fact admitted. Hence, 
when a man marries a woman with child, 
the law presumes the child is his. This 
presumption is based upon the assumed 
fact that he knew, at the time of his mar- 
riage, the situation of the woman. Baker 
V. Baker, 13 Cal. 99. 

12. A woman to be marriageable must, 
at the time, be able to bear chUdren to her 
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huBband, and a representation to this effect 
is implied in the very nature of the con- 
tract. A woman who has been pregnant 
over four months by a stranger, is not 
at the time in a condition to bear children 
to her hasband, and the representation 
otherwise was false and fraudulent. Ib» 103. 

13. A wife, divorced from her husband 
for extreme cruelty on his part, is entitled 
to the custody of their female child of 
tender years^ the wife being blameless. 
The father has a right to see the child at 
all convenient times. Wandy, Wand, 14 
Cal. 517. 

14. Where a son conveys real estate to 
his father — ^the only consideration being a 
verbal agreement by the father to make a 
will, and devise to the son certain proper- 
ty, and the father dies without having 
complied with the agreement, the agree- 
ment is void — the conveyance is executed 
without consideration, express or implied, 
and a trust results in favor of plaintiff by 
implication of law, and he may set aside 
the conveyance and recover the property — 
it being shown that the transaction was not 
a giil. JStus V. Mehitis, 16 Cal. 355. 

15. If, in such case, the conveyance did 
not express the consideration for which it 
was given, but acknowledged the payment 
of a nominal consideration in money, parol 
evidence would be inadmissible to establish 
the trust in favor of the son. lb, 356. 

16. The doctrine of resulting uses and 
trusts, is founded upon mere implication of 
law, and, generally, this implication cannot 
be indulged in favor of the grantor, where 
it is inconsistent with the presumptions 
arising from the deed. Unless there be 
evidence of fraud or mistake, the recitals 
in a deed are conclusive upon the grantee, 
and no resulting trust can be raised in his 
favor in opposition to the express terms of 
the conveyance. lb, 

17. No implication of trust arises upon 
a purchase of property by a parent in the 
name of his child ; as is the case when 
the purchase money is paid by one person, 
and the conveyance taken in the name of 
a stranger. Prima facie, such purchase is 
regarded as an advancement, lb, 357. 
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PARTIES. 

I. In general. 
II. In a Foreclosure Suit. 

III. As Hasband and Wife. 

IV. As Witnesses. 



I. Ik general. 

1. All persons materially interested in 
the subject matter of the suit ought to be 
made parties, and sometimes it is limited 
to those who are interested in the object of 
the suit ; but courts will not suffer this rule 
to be so applied as to defeat the very pur- 
poses of justice if they can dispose of the 
merits of the case before them without 
prejudice to the rights or interests of other 
persons who are not parties, or if the cir- 
cumstances of the case render the appli- 
cation of the rule impracticable. Van 
Schmidt V. Huntington^ 1 Cal. 66. 

2. This rule will not apply when the 
persons interested are so numerous that it 
would be impracticable to join them with- 
out interminable delays, and where the 
parties form a voluntary association for 
public or private purposes, it would be ex- 
ceedingly inconvenient to join all in the 
proceeding, and for such like reasons. lb, 

3. Where the bill seeks a dissolution of 
a company, all the members need not be 
made parties when it will cause manifest 
inconvenience and oppressive delays in the 
action. lb, 67. 

4. The position of a priest who appears 
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to have charge of church property, coupled 
with an interest, seems to be nearly analo- 
gous to that of a sole corporation in Eng- 
land, and has power to sue as an insepa- 
rable incident to such corporation. Sim- 
HUan v. MaseSy 1 Cal. 94. 

5. The objection to a defect of parties 
should be taken by demurrer, or it must 
be deemed to have been waived and could 
not then be raised at the trial. Hawe v. 
Chandler, 1 Cal. 175 ; Samp$<m v. #S%a«/- 

/er, 3 Cal. 202 ; Warner v. Wtlsan, 4 Cal. 
313 ; Beard v. £hoXj 5 Cal. 257 ; Jacks 
V. CoOse, 6 Cal. 164; Oliver v. Walsh, 6 
Cal. 456 ; Tissot v. Throckmorton, 6 Cal. 
473 ; McKune v. Me Garvey, 6 Cal. 498 ; 
Andrews v. Mokelumne HUL Co,, 7 Cal. 
334 ; Alvarez v. Brannan, 7 Cal. 510 ; 
Ihmn V. Tozer, 10 CaL 170. MoU v. 
Smith, 16 CaL 557. 

6. One copartner cannot sue another 
unless by bill for a dissolution, praying for 
an account. Russell v. Ford, 2 Cal. 87 ; 
Buddey v. Carlide, 2 Cal. 420 ; Stone v. 
Fouse, 3 Cal. 292; Nugent v. Locke, 4 
Cal. 320; Bamstead v. Empire Mining 
Co., 5 CaL 269. 

7. When part of the defendants are not 
served with process, the plaintiff may pro* 
ceed against those served. IngrcJuxm 
V. Gildermeester, 2 CaL 89. 

8. In an action against partners, judg- 
ment can only be taken against those 
served with process. Ih, 

9. When new parties in interest in a 
case become known to the pluntiff, it adds 
strength to his right of a new action afler 
judgment had. Truehody v. Jacohson, 2 
CaL 283. 

10. A contract not to sue, made only to 
a portion of joint debtors, does not release 
any of them. Matthey v. Galley, 4 Cal. 63. 

11. In ejectment, one or more defend- 
ants may be sued and they may answer 
separately or demand separate verdicts, 
and if they do not do so, they will be con- 
cluded by the general verdict. Winans v. 
Chrisiy, 4 Cal. 80 ; ElUs v. Jeans, 7 Cal. 
417. 

12. In an action upon a bond or written 
undertaking there can be no constructive 
parties jointly liable with the proper oblig- 
ors. Lindsay v. Flint, 4 Cal. 88. 

13. An attorney in fact, described as 
such in the instrument, does not hold the 
character of trustee, and is not a necessary 
party to a suit to represent the interest of 



his principal. PoweU v. Ross, 4 CaL 198* 

14. A^ having an award in his favor 
against a city, and a suit pending to en- 
force the same, and the council made an 
appropriation for the payment of the 
award, it was held that A cannot be com- 
pelled to litigate his right with B, who 
stood by, without notice of his claim. WiU 
son V. Jfeslep, 4 Cal. 303. 

15. A party ought not to be allowed the 
benefit of any proceeding unless he as- 
sumes the responsibility of it. Douglass 
V. Paeijic Mail S& Co., ^ CbL 305. 

16. An assignment of a contract as se- 
curity for a debt, and also in consideration 
of a covenant not to sue upon the debt, 
entitles the assignee to sue on the contract 
in his own name. Warner v. Wilson, 4 
Cal. 313. 

17. Any creditor of an insolvent debtor 
has the right to be made a party for the 
purpose of opposing the discharge, or ob- 
tuning his proportion of the assets, whether 
he be named in the assignment or not. 
Lambert v. Slade, 4 Cal. 337. 

18. When one of two innocent parties 
must suffer, it must be he who trusted 
most, or he whose misplaced confidence 
enabled the wrong to be committed. Ruiz 
V. Norton, 4 CaL 358. 

19. Actions for the diversion of the wa- 
ters of ditches are in the nature of actions 
for the abatement of nuisances, and may 
be maintained by tenants in common in a 
joint action. Be Johnson v. SehtUbeda, 5 
CaL 151 ; Parke v. Kilham, 8 Cal. 79. 

20. If a judgment entered be irregular 
as embracing more parties than the testi- 
mony justifies, the proper practice is to 
move to correct the judgment in the court 
below. MulUken v. J/uO, 5 CaL 247. 

21. The code authorizes the court to 
make an order directing a party to produce 
books and papers in courts. Bamstead v. 
Efmpire Mining Co., 5 CaL 300. 

22. The plaintiff filed her bill to remove 
a cloud upon her title to land, created by 
her husband's deed to one of the defend- 
ants ; and she joined in the bill three other 
defendants, one of whom had bought a 
portion of the land from the plaintiff and 
her husband, and two of whom held a 
mortgage upon the property, executed by 
them : held, that the latter were unneces- 
sary parties, as the grantee in the deed 
and those claiming under him were the 
only parties necessary to the complete ad- 
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judication of the case. PerdUa v. Simon, 
5 Cal. 313. 

23. H. purchased goods of P. & M., 
which were consigned to P., an agent H. 
fiuled to paj for the goods upon delivery, 
and P. sued to recover the purchase money: 
held, that P. had no right of action in his 
own name. PhtlUpe v. Henshaw^ 5 Cal. 
510. 

24. It is the duty of a court of equity 
where all the parties to a controversy are 
before it, to adjust the rights of all, and 
leave nothing open for further litigation if 
itcan be helped. Ord v. McKee, 5 Cal. 516. 

25. To enable the assignee of a judg- 
ment to sue on the appeal bond filed in the 
cause, he must have an assignment of the 
bond. Moses v. TTiome, 6 Cal. 88. 

26. Counties are quasi corporations,* 
and can sue and be sued, according to the 
act of May 11th, 1854. Price v. Sacra- 
merUo County, 6 Cal. 255; Tuolumne 
County V. Stanislaus County, 6 Cal. 442 ; 
GUman v. Contra Costa County, 6 Cal. 
677 ; 8 Cal. 57 ; Placer County v. Astin, 
8 Cal. 305. 

27. In the absence of any statute to 
that effect, the State cannot be sued, and 
the judgment against her is erroneous. 
People V. Talmage, 6 Cal. 258. 

28. Where plaintiff proceeds on pro- 
ceedings supplementary to execution, to 
obtain an order to apply a judgment in 
favor of the defendant against A to the 
judgment of plaintiff, it seems that it is 
not necessary to make A a party to the 
proceeding. Adams v. Bachett, 7 Cal. 203. 

29. Where an account is verbally as- 
signed to a creditor, with the understand- 
ing that, in case he collects it, he will 
credit his claim with a portion thereof, and 
return the balance to the assignor, but if 
nothing is received, no sum is to be cred- 
ited, the assignment is void, and the as- 
signee cannot sue thereon in his own name. 
Hitter V. Stevenson, 7 Cal. 889. 

30. Where two defendants are jointly 
sued and service had on both, the clerk of 
the court had no authority to enter judg- 
ment by default against one, and his act in 
so doing is without color of law, and void, 
and may be disregarded or set aside. 
Steams v. Aguirre, 7 Cal. 449. 



*The opinion in ffantaeter ▼. Bordm. 5 Cal. ttO, has be- 
come abrofrated by tlie act of May 11th, ISM, statutes, p- 
194, enabling a county to sue or be sued, which act has re- 
ceived Judicial construction in Priet ▼. Sacramento Coun- 
tjf^ 6 Cal. SM, and other cases. 



31. A plaintiff being the real party in 
interest, has a right to sue upon the bond, 
though made payable to the people of the 
State. Taaffe v. Rosmthal, 7 Cal. 518 ; 
Baker v. Bartol, 7 Cal. 554. 

32. All the parties in interest should 
join in an action of trover, and a failure 
to join may be pleaded in abatement. 

Whitney v. Stdrk, 8 Cal. 516. 

33. Where a plaintiff in an action to 
foreclose a mortgage against a party who 
has died since the service of the summons 
and before judgment, asks for a decree of 
sale of the mortgaged premises, and if the 
same is not sufficient to discharge the debt, 
then for a judgment over against the 
estate, the administrator is a necessary 
party to the suit Belloc v. Rogers, 9 Cal« 
125. 

34. An agreement to pay a certain sum 
of money to a defendant, if he would with- 
draw his defense to a suit, is assignable, 
and such assignment gives a right of action 
in the name of the assignee. Clfray v. 
Garrison, 9 Cal. 328. 

35. Where there is no final settlement 
of the partnership accounts, and no bal- 
ance struck, and no express promise on 
the part of the individual members to pay 
their ascertained portion of this amount, 
no action can be maintained therefor in 
assumpsit, nor can the claim be assigned 
so that the assignee may sue. BuUard v. 
Kinney, 10 CaL 63. 

36. The failure of the defendant to ap- 
pear when the cause was called, author^* 
ized the trial by the court without the in- 
tervention of a jury. Waltham v. Carsoity 
10 Cal. 180; DoU v. Feller, 16 Cal. 433. 

37. Our code, for convenience, has given 
the right to sue on a bond to the party 
beneficially entitled to the fruits of the 
action. Summers v. Parish, 10 Cal. 351 ; 
Prader v. Purkett, 13 Cal. 591. 

38. An administrator is a proper party 
to a foreclosure suit. Carr v. CcddweU^ 
10 Cal. 285. 

39. Under the old common law practice, 
the action could only be maintained in the 
name of the assignor for the benefit of the 
assignee, but under our system it may be 
brought in the name of the assignee as the 
party beneficially interested. Wheadey v. 
Strobe, 12 Cal. 98. 

40. In a bill to enjoin the issuance of 
bonds of the city and county of San Fran- 
cisco by the fund commissioneis created 
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by the act of April 20, 1858, for the 
claims approved by the board of examin- 
ers, it is necessary that some of the per- 
sons to whom the bonds are to be issued, 
should be made parties to the action. 
Buichinsan v. Burr, 12 Cal. 103: Pat- 
terson v. Supervisors of Tuba County, 12 
CaL 106. 

41. Where two persons are employed 
by the claimants of a tract of land under 
a Mexican grant, as agents to procure the 
confirmation of the grant in the United 
States courts, and services are thus ren- 
dered and expenses incurred by the agent: 
held, that such service and expense are 
individual in their character and not jonit, 
and that separate actions may be main- 
tained by such agents for their expenses 
thus incurred. Conner v. JSiitchinson, 12 
Cal, 127. 

42. An action brought by an agent in 
his own name for a trespass in taking and 
converting coin from the possession of the 
agent, in which action the jury found that 
the coin belonged to the principal, and 
gave only nominal damages, is no bar to 
an action by the principal for such coin. 
Ftcav. Webster, 12 Cal. 141. 

43. An alien friend may sue an Ameri- 
can in the consular courts of China, estab- 
lished there under the treaty of 1844. 
Forbes v. ScanneU, 13 Cal. 283, 

44. It does not lie in the mouth of the 
plaintiff below to say defendants, whom he 
has called in, and who ar« directly affect- 
ed by the judgment, are not parties to it, 
and have no right of appeal. Jones v. 
llunnpson, 12 Cal. 276. 

45. If the sheriff levies upon the prop- 
erty of a person not a party to the execu- 
tion, he is responsible in an action at law. 
Markley v. Rand, 12 Cal. 276. 

46. Where three persons are sued on a 
promissory note given by one of the par- 
ties in the name of all as partners, and 
the evidence fails to show the partnership 
or the authority of the party making the 
note to bind all, and one of the parties is 
nonsuited and judgment taken against the 
other two : held, that there was no error 
in such judgment Stoddart v. Van 
Dyke, 12 CaL 438. 

47. The interest which entitles a per- 
son to intervene in an action between 
other parties, must be in the matter in lit- 
igation, and of such a direct and immedi- 
ate character that the party intervening 



will either gain or lose by the direct legal 
operation and effect of the judgment. 
Horn V. Volcano Water Ob., 13 Cal. 70. 
• 48. Where the record shojws in general 
terms the appearance of parties, the ap- 
pearance will be confined to those parties 
served with process. Chester v. Miller, 
13 Cal. 560. 

49. The rule requiring all persons ma- 
terially interested, to be made parties to a 
suit, is dispensed with when it is impracti- 
cable or very inconvenient, as in cases of 
joint associations composed of numerous in- 
dividuals. Gorman v. Russell, 1 4 Cal. 539. 

50. Plaintiff, January 10th, 1858, in a 
suit entitled ^^ C. v, M. and others, compos- 
ing the Wisconsin Quartz Mining Co.," a 
corporation, attached a quartz mill and 
ledge belonging to the corporation. June 
26th, 1853, the complaint was amended, 
so as to make the corporation, as such, the 
party defendant, and judgment was ren- 
dered against the company, August 14th, 
1858, the property sold, and plaintiff the 
purchaser. October, 1857, W, received 
from the corporation a chattel mortgage on 
this property, had decree of foreclosure 
August 9th, 1858, sale October following 
— W. the purchaser. Defendants here are 
in possession, under sheriff's sale on the 
decree. Plaintiff claims title under judg- 
ment and sale : held, that he cannot re- 
cover ; that he acquired no lien by his at- 
tachment, because the property attached 
belonged to the corporation, which was not 
a party to the suit until after the levy and 
return of the writ ; that plaintiff's rights 
attach only from the date of his judg- 
ment, August 14th, 1858, and his lien be- 
ing subsequent to the lien of W/s judg- 
ment, August 9th, 1858, under which de- 
fendants claim, the latter have the better 
right Collins v. Montgomery, 1 6 Cal. 403. 

51. An action upon a duty due by an 
auctioneer to the State, under a special 
statute, not being a prosecution, but a civil 
action for the recovery of money due the 
State, is properly brought in the name of 
the State. State v. Poulterer, 16 CaL 532. 

52. Executors have the right to insti- 
tute actions under the general authority 
conferred upon them by the statute. No 
special authorization from the probate 
court is necessary in such cases. Hal'- 
leek v. Mixer, 16 CaL 579. 

See Dependant, Intervenoe, Plaint- 
iff. 
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53. A person claixning an interest ill 
mortgaged premises, subsequent to the 
mortgage, is a proper party to a foreclos- 
ure suit ; but cannot be subjected to the 
costs of the foreclosure beyond those oc^ 
casioned by his own separate defense. 
Lumng v. Brady, 10 Cal. 267 ; Whitney 
v. JStggins, 10 CaL 552. 

54. Subsequent incumbrancers are prop- 
er parties to a foreclosure suit ; and they 
are necessary parties to a complete ad- 
justment of all interest in the property ; 
and the chancellor would be justified in or- 
dering them to be brought in when not 
made parties, and they are not in all cases 
indispensable parties to a decree determin- 
ing the right of the parties before the 
court as between themselves. Mantgame- 
tyy. TuUy 11 Cal. 315. 

55. Subsequent incumbrancers are not 
indispensable parties to a foreclosure suit. 
If not made parties their rights cannot be 
affected ; they are not bound by the de- 
cree ; their equity of redemption from the 
purchaser continues, and this they can 
assert at any time within the period 
allowed by the statute of limitations. 

ih. 

56. Where a mortgage is given to se- 
cure the separate debts of several persons 
as mortgagees, it is a several security and 
may be enforced by each creditor, as in 
case of a separate mortgage. But where 
other parties are interested in the property, 
the court will require them to be brought 
in before ordering a sale or foreclosure. 
Where in such case, bill avers the other 
mortgagees are no longer interested, and 
they are not parties, demurrer for defect 
of parties does not lie. Tykr v. Treka 

Waier Co., 14 CaL 217. 

57. A subsequent purchaser of land 
mortgaged is a proper party to a foreclos- 
ure suit ; and if the complaint be faulty 
in praying to hold him as trustee of the 
mortgagor, on account of fraud in the pur^ 
chase, such defect cannot be reached by 
demurrer. De Leon v. Higtierct^ 15 Cal. 
495. 

58. Plaintiff purchased certain property 
under a sale on a decree foreclosing a 
mortgage executed by one Pender, to 
which decree all persons in interest were 
pai^ties, among them defendants here. 



The interest of defendants Wemple and 
Pender was foreclosed in the usual form. 
Plaintiff seeks to enjoin a sale of premises 
under a decree in favor of Wemple against 
Pender, to enforce a mechanic's lien. 
Plaintiff was not a party to the suit of 
Wemple v. Pender, and has not yet got a 
sheriff's deed : held, that injunction does 
not lie ; that plaintiff is but the purchaser 
of an equity, the decree of foreclosure not 
cutting off the rights of the mortgagor, 
Pender; that he, being entitled to pos- 
session until the sheriff's deed, and also 
having the equity of redemption, could 
dispose of this right, and it might, under 
our statute, be sold for his debts ; and if 
he chose to recognise the validity of Wem- 
ple's lien, or its enforcement, or sale un- 
der judgment, plaintiff cannot complain — 
his rights not being affected by the pro- 
ceedings, as he was not a party, maco^ 
vieh v. Wemple, 16 Cal. 106. 

59. Plaintiff, on obtaining his sheriff's 
deed, can then institute the necessary pro- 
ceedings to enforce his rights, and the pur- 
chaser at the sheriff's sale under Wem- 
ple's decree will occupy no better position 
than Wemple himself. But so long as 
Pender has any interest in the property, 
plaintiff cannot, in advance of his own 
title, or of the extinction of Pender's, 
come into equity to enjoin sale. lb. 

60. Proceedings in the nature of a suit 
to foreclose an equity of redemption, held 
by a subsequent incumbrancer, may be 
maintained by purchaser under the decree, 
where such incumbrancer was not made a 
party to the original suit to enforce the 
mortgage. Such incumbrancer may be 
called upon to assert his right, by virtue of 
his lien, and hb equity of redemption, ex- 
tending to the period provided by the stat- 
ute of limitations, be thus reduced to the 
statutory period of six months. Goodenaw 
V. Ewer, 16 CaL 468. 

61. The owner of the mortgaged prem- 
ises, where no power of sale is embraced 
in the mortgage, cannot under any circum- 
stances, be cut off from his estate, except 
by sale in pursuance of the decree of the 
oourL To give validity to such decree, 
the owner must be before the court when 
it is rendered. No rights which he pos- 
sesses can otherwise be affected, and any 
direction for their sale would be unavail- 
ing for any purpose. lb, 

62. A mortgagor, who has not disposed 
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of 'his interest, is a necessary party to a 
suit for a foreclosure and sale, under our 
law, even though no personal claim be as- 
serted against him. If he has parted with 
the estate, his grantee stands in his shoes, 
and possesses the same right to contest the 
lien, and to object to the sale. And if the 
grantee be not made a party, the pur- 
chaser under the decree acquires no title. 
Ih. 

68. It is only when the owner of the 
estate— whether such owner be the mort- 
gagor or his grantee — ^has had his day in 
court, that a valid decree can pass for its 
sale. Under such decree, the purchaser 
takes the title which the mort^gor pos- 
sessed, whatever it may have been, at the 
execution of the mortgage. Ih. 469. 

64 A decree in a foreclosure suit for 
the sale of the premises, where the mort- 
gagor had transferred his estate in the 
premises previous to the institution of the 
suit, and his grantee wad not made a party, 
is void so far as it orders a sale. Bogg$ 
V. Ifargrave, 16 Cal. 563. 

65. A foreclosure suit, under our sys- 
tem, is only a proceeding for the legal de- 
termination of the existence of the lien, 
the ascertainment of its extent, and the 
subjection to sale of the estate pledged for 
its satisfaction. Upon the validity and 
extent of that lien, the owner of the es- 
tate, whether mortgagor or his grantee, 
has a right to be heard, and no valid de- 
cree for the sale of the estate can pass 
until this right has been afforded to him. 
3. 

66. Only those who are beneficially in- 
terested in the claim secured on the estate 
mortgaged, are necesaary parties to the 
foreclosure of a mortgage. McDermoU v. 
Burke, 16 Cal. 589. 

67. A mortgagor cannot make a lease 
which will bind his mortgagee, where the 
lessee, at the time, has actual or construct- 
ive notice of the mortgage. Ih, 

68. The interest of the lessee, in such 
case, depends for its duration—- except as 
limited by terms of the lease — upon the 
enforcement of the mortgage. So long as 
the mortgage remains unenforced, the 
lease is valid against the mortgagor, and, 
in this State, against the mortgagee ; but 
with its enforcement, the leasehold interest 
is determined, even though the lessee be 
not made a party to the foreclosure suit 
Ih. 



69. A tenant of the mortgagor is not 
interested either in the claim secured nor 
in the estate mortgaged — that is, in the 
title pledged as security. He has not suc- 
ceeded to such estate, or to any portion of 
it He does not stand in the position of a 
purchaser. The estate remains in his 
lessor ; he has only a contingent right to 
enjoy the premises. The right of the 
lessor to the possession ends with the deed 
by which the sale of the premises is con- 
summated ; and the tenant's right to pos- 
session depends upon that of the lessor, 
and goes with it ; and the tenant having 
notice, actual or constructive, of the mort- 
gage, need not be made party to the fore- 
closure. Ih. 590. 

70. Possibly, a court of equity would, 
under some circumstances, allow a tenant 
for years to redeem the premises sold on 
foreclosure, if he applied within a reasona- 
ble period after becoming acquainted with 
the proceedings. Ih. 

71. But the tenant has no such absolute 
right, from the mere fact of his tenancy, 
as to require him to be a party to the fore- 
closure, in order to vest the legal title in 
the purchaser under the decree. Ih. 

See Mortgage. 



HI. As Husband and Wife. 

72. The code gives to a married wo- 
man the right to sue without her husband, 
if the action concerns her separate estate. 
Snyder v. Wehh, 3 Cal. 86. 

73. The code gives to a married wo- 
man the right to sue alone when the action 
is between herself and her husband, and 
takes away the necessity of suing by pro- 
chein ami. It is a remedial statute and 
must be beneficially construed. Kashaw 
V. Kashaw, 3 Cal. 321. 

74. The wife in an action for divorce 
.nay make a party of any one claim- 
ing an interest in the common property. 
Ih. 322. 

75. The objection that the wife is im- 
properly joined with the husband as party 
plaintiff, should be taken advantage of by 
demurrer, and comes too late on appeal. 
Ti$ot V. Throckmorton, 6 Cal. 472. 

76. A wife cannot sue alone to recover 
the homestead ; it is a joint estate with 
right of survivorship, and both husband 
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and wife must join in the action. Poole 
V. Gerrard. 6 Cal. 73. 

77. In an action brought by a married 
woman concerning property belonging to 
her as a sole trader, under the act of 
1852, the husband need not be joined. 
(jtUtman v. Scannell, 7 Cal. 458. 

78. In an action against the husband alone 
the homestead right cannot be determined. 
Both parties must be before the court 
Kraemer v. RevaUe, 8 Cal. 75 : Van Rey^ 
negan v. Revalk^ 8 Cal. 76 ; Cook v. KUnk, 
8 Cal 352 ; Marks v. Marsh, 9 Cal. 97 ; 
Moss V. Warner, 10 Cal. 297. 

79. An action brought by husband and 
wife against a steamer for breach of a con- 
tract to carry the wife to New York, via 
Nicaragua, the alleged breach consisting 
in carrying the wife to Panama, and caus- 
ing her detention there and consequent 
illness, and other inquiries though based 
on a contract, sounds in tort, and the wife 
is a proper and- necessary party plaintiff. 
Warner v. Steamer Uncle Sam, 9 Cal. 729. 

80. When the action concerns the sep- 
arate property of the wife, and is not be- 
tween herself and husband, she may sue 
with or without him. Van Maren v. John- 
son, 15 Cal. 310. 

See Husband and Wife. 



IV. As Witnesses. 

81. Where the defendant calls the 
plaintiff as a witness, and the plaintiff tes- 
tifies to new matter not responsive to the 
inquiries, the defendant may offer himself 
as a witness in his own behalf, but his tes- 
timony must be limited to an explanation 
or contradiction of such new matter. 
Zhffinelle v. Henriquez, 1 Cal. 389. 

82. A plaintiff or defendant cannot be 
permitted to testify on the part of his co- 
plaintiff or defendant. Gates v. Nash, 6 
Cal. 194; Lucas v. Payne, 7 Cal. 96; 
Turner v. McHhaney, 8 Cal. 579. 

83. The assignor of a claim is incom- 
petent as a witness in favor of the claim 
when his assignee is a formal party to the 
record, and equally so when the suit is 
prosecuted for the immediate benefit of his 
assignee, though not a party. Adams v. 
Woods, 8 Cal. 315. 

84. A party who calls on an adverse 
party to testify, makes him a witness and 



waives his incompetency to be heard for 
himself or for codefendant or coplaintiff. 
Turner v. Mcllhaney, 8 Cal. 580. 

85. If a party be improperly joined as 
defendant, the court or jury upon applica- 
tion should first pass upon his case, and after 
he is discharged he could then be examined 
as a witness for the other defendant Ih- 
mingo v. Getman, 9 Cal. 103. 

See Witness. 



PARTITION. 

1. A deed of release, conveyance and 
partition, providing for the appointment 
of commissioners to make partition of the 
land therein described, according to cer- 
tain terms set forth in the deed, and also, 
by its terms, providing that the release shall 
take effect upon the making the partition 
and report, by the commissioners, of a 
map of a partition, which, together with 
the deed, is to be handed over to one F., 
who is to file the same for record in the 
proper office, is sufficient to estop a party 
thereto from controverting the deed. 
Tewkshury v. Provizzo, 12 Cal. 24. 

2. On the happening of the event, the 
deed became effectual as a partition and 
release. When parties go into a partition 
of property upon certain terms and con- 
ditions, each to receive a several portion 
of a common estate, the instrument of par- 
tition, founded upon mutual releases itself, 
is such affirmation of interest and title on 
the part of each as to estop him to deny 
that he did liave interest and ownership 
in the premises ; and the release and con- 
veyance of his interest to his parceners is 
evidence of title in his grantees which he 
cannot dispute. Ih, 25. 

3. Where such commissioners, in pur- 
suance of a contract of a portion of the 
parties executing such deed, allotted to 
one G., who was not a party to the deed 
of partition and release, one hundred acres, 
and where the defendant claimed through 
the parties executing such contract, and 
both contract and deed were upon record 
at the time of the defendant's purchase : 
held, that the defendant, in contemplation 
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of law, had notice of such contract of his 
predecessors and vendors, and that he is 
bound by it Ih, 26. 

4. Where such commissioners in the 
partition and allotment failed to divide and 
allot some marsh land, a part of the tract, 
and where no proof was offered that this 
land was of any value, or that the divis- 
ion made was affected in any manner by 
the failure to divide or allot it, or that the 
allotments made would in any degree 
have been affected by the allotments of 
this, or that any injury resulted to any one 
interested in consequence of this omission, 
and where unportant rights have vested 
under the partition, this court would not 
be waj*ranted in holding the action of the 
commissioners void because of the failure 
to divide and allot the marsh land. Ih. 

5. A tract of land was held by several 
tenants in common, and on partition a cer- 
tain portion was set f^art and quitclaimed 
to plaintiff, representing M., who had con- 
veyed to plaintiff as security for endorse- 
ments. Another portion of the land was 
set apart and quitclaimed to H. The por- 
tion thus received by H. was subsequently 
conveyed to plaintiff, and embraces the 
land in controversy : held, that plaintiff is 
not mortgagee of the premises ; that even 
if he held the premises conveyed by H. 
to him as security for the indorsements of 
M., it was as trustee of the legal title ; 
that the title had passed from H., and had 
never been in M., except of an undivided 
interest before the partition, and was, there- 
fore, in plaintiff, who could maintain eject- 
ment. Seaward v. Malottey 15 Cal. 307. 

6. Plaintiff sues defendants for parti- 
tion of certain property. The court or- 
ders a sale of the property and distribu- 
tion of the proceed. After the sale G. 
files a petition stating that he is a creditor 
of one F. M. Harris (not plaintiff) and 
has an attachment lien on the interest of 
said F. M. Harris in the property sold ; 
that said property in fact belonged to 
F. M. Harris, and that any convey- 
ance of the same from him to plaintiff 
were merely colorable for the use and ben- 
efit of F. M. Harris, and made to hinder, 
delay and defraud his creditors. G. asked 
the court to pay him the share of the pro- 
ceeds of the partition sale coming to plaint- 
iff. Court refused : held, that there was 
no error ; that the petition of G. being an 
attempt to defeat a conveyance to plaintiff 



on the ground of fraud, is insufficient in 
this : that there is no allegatioif of the in- 
solvency of F. M. Harris, and that the 
charges of fraud were too general and do 
not state the specific facts constituting the 
fraud. Harris v. Taylor y 15 Cal. 349. 

7. One tenant in common out of posses- 
sion may, in equity, as a collateral inci- 
dent to a claim for partition, compel his 
cotenant in possession to account for rents 
and profits received by him from tenant*) 
of the premises. Goodenow v. Bwer, 16 
Cal. 272. 

8. From rents so received the tenant in 
possession may deduct the amounts paid for 
taxes and for necessary and proper repairs 
and additions for the preservation and secu- 
rity of the building held in common during 
the period for which the rents were collected. 
And where the building contained theater 
rooms, which were let from time to time 
with the furniture thereof— as carpets, 
lamps and scenery — which furniture was 
the individual property of the tenant in 
possession, he is entitled, in the accounting, 
to a reasonable allowance, to be deducted 
from the rents, for the use of such furni- 
ture, when such use was required in order 
to let the premises themselves. But he is 
not entitled to allowances for the use of any 
individual property in connection with 
the premises not thus required, nor to any 
allowances for his personal services in tak- 
ing charge of the building, renting the 
same, and collecting the rents. lb. 



PARTNERSHIP. 

See Copartnership. 



PASSENGERS. 

1. In an action against a common car- 
rier for nonperformance of his contract to 
carry a passenger, remote and contingent 
damages cannot be recovered. Tonge v. 
Pacific Mail S. S. Co., 1 Cal. 364. 

2. The appellate court will not interfere 
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with the verdict of a jury where the ques- 
tion upon Which they have passed is one 
solely of liquidated damages, unless be- 
yond doubt the verdict be unjust and op- 
pressive : so held in an action brought by a 
passenger against the owners of a steamer 
for not fumbhing him with the conve- 
niences during the voyage which the con- 
tract of conveyance required. George v. 
Lawj 1 CaL 365. 

3. The act of 18^55, imposing a tax of 
fifty dollars on every person arriving in 
this State by sea who is incompetent to 
become a citizen, is void. People v. Dow- 
Iter, 7 Cal. 171. 

See CoMHON Carriers. 



PATENT. 

1. The patent is a matter of evidence 
and description by metes and bounds, and 
its office is to make the description of the 
land definite and conclusive as between the 
United States and the State. Owens v. 
Jackson, 9 Cal. 324. 

2. Immediately upon the passage of the 
act of Congress of September 28th, 1850, 
this State became the owner, with absolute 
power of disposition, of all the swamp 
lands within her limits, which had not been 
disposed of. The title of the State in no 
way depends upon a patent The act itself 
operated as a conveyance. Summers v. 
Dickinson, 9 Cal. 555. 

3. The governor, in issuing a patent to 
an. individual of such lands, acts as the 
agent of the State, under powers conferred 
by the statute, and his authority extends 
only to such lands as were granted to the 
State by the act of Congress. lb, 

4. A patent from the governor, pur- 
porting to convey the lands of the State, 
can have no validity unless expressly au- 
thorized by law. lb, 556. 

5. Such a patent is prima facie evidence 
of title in the grantee, as the law presumes 
in favor of the acts of all public officers. 
lb. 

6. On the 21st of January, 1842, the 
Mexican government granted to the Indian 
chief, Francisco Solano, a tract of land 
called Suisun, covering four square leagues 



within exterior limits, embracing about 
eight leagues. On the 4th of March, 1840, 
the same government granted to Armijo 
a tract of land called Tolenas, covering 
three leagues within exterior limits, em- 
bracing from twelve to twenty leagues. 
The maps referred to in both grants cover 
the land in controversy. Upon final con- 
firmation and survey, a patent was issued, 
January 18, 1857, by the United States, 
to Ritchie, successor in interest to Solano^ 
for four leagues of land, with the specific 
description of the official survey by the 
United States. This patent covers the 
land in dispute. The grant to Armijo, 
from whom defendant traced title, was 
confirmed by the United States District 
court, and stands on appeal to the supreme 
court Assuming that Armijo occupied 
and claimed from the entire quantity com- 
prehended within the map referred to in 
lus grant, three specific leagues covering 
the land in controversy : held, that the 
patent is conclusive against the defendant, 
unless he shows title superior to the patent, 
under a confirmed Spanish or Mexican 
grant, located under those governments, 
or under government of the United States. 
Waterman v. Smith, 13 Cal. 409 ; Moore 
V. Wilkinson, 13 Cal. 486. 

7. When the patent issued upon land 
confiicts with prior rights of third parties, 
its conclusiveness is then maintained only 
so far as may be necessary for the pro- 
tection of such prior rights. Waterman v. 
Smith, 13 Cal. 415. 

8. The government having issued a 
patent to R. of a portion of the land in- 
cluded in the general tract designated in 
the grant to A., it does not lie in the mouth 
of the latter to complain, there still re- 
maining of such general tract more 
than sufficient to satisfy the specific 
quantity granted to him. If the patentee 
accepted the land described on his patent 
as answering his claim, other persons can- 
not complain, even if a portion of the 
land thus taken was without the boundaries 
of his original claim. Waterman v. Smith, 
13 Cal. 417 ; Moore v. Wilkinson, 13 CaL 
487. 

9. The patent is only evidence of the 
pre-existing title made perfect by confirm- 
ation and survey. Waterman v. Smithy 
13 Cal. 418. 

10. The patent is conclusive evidence 
of the right of the patentee to the land 
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described thereio, not only as between him- 
8elf and the United States, but as between 
himself and a third person, who has not a 
superior title from a source of paramount 
proprietorship. Waterman v. Smithy 13 
Cal. 419; Moore v. Wilkinson, 13 Cal. 
487; lount v. Bowell, 14 CaL 469; 
Stark V. Barrett, 15 Cal. 366. 

11. The act of Congress (May 20th, 
1836,) vesting the title of public lands 
patented to a person dead at the date of 
the patent, m *' the heirs, devisees, or as- 
signs of the deceased patentee," was in- 
tended to cover all cases where any rights 
belonging to the United States existed in 
lands -which could be relinquished by 
patent, even though the lands were not 
strictly public lands. Waterman v. Smith, 
13 Cal. 420. 

12. Parties holding claims which may 
be located without the boundai'ies of the 
patent, and still within the limits of the 
general tract designated in the grants to 
them, do not constitute such third persons, 
nor do parties who hold claims only upon 
the bojinty of the government, nor do 
intruders, nor even settlers, having cer- 
tificates of sale, unless the same antedate 
the presentation of the claim of the 
patentee to the Board of Land Commis- 
sioners for California, to which period the 
patent takes effect by relation. Waterman 
V. Smith, 13 Cal. 420; Moore v. Wilkin- 
son, 13 Cal. 488. 

13. If settlers, after steps taken for con- 
firmation, could by location acquire such 
rights to the premises as to authorize them 
to compel a patentee, in every suit for the 
recovery of his land, to establish the cor- 
rectness of the action of the officers of 
government in their sur\'ey and location, 
the patent, instead of being an instrument 
of quiet and security to the possessor, 
would become a source of perpetual and 
ruinous litigation, and the settlement of 
land titles in the country be delayed a 
quainter of a century. Moore v. Wilkin- 
son, 13 Cal. 488. 

14. In ejectment on a patent issued 
upon a final decree of confirmation of 
land claimed under a Mexican grant, de- 
fendant cannot set up fraud in the survey, 
or the procuremept of the patent, to defeat 
the action. If the defendant have vested 
rights so as to avail him against the as- 
sertion of any. claim of the government 
respecting the premises in controversy, it 
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would only follow that the patent was in- 
operative to that extent — ^not that it is 
void. The rights of the defendant would 
in that case be effectually protected by the 
provisions of the fifteenth section of the 
act of March 3d, 1851, ^.nd the patent 
Would be like a second deed to premises 
previously panted, and pass as to th^ 
pffoperty, no interest. Boggs v. Merced 
Mining Co., 14 Cal. 363 ; Tount^, How- 
ell, 14 Cal. 469. 

15. A patent from the United States 
proves itself. Courts take judicial notice 
of the signature of the president, and of the 
seal of the government. Tount v. ffoweU, 
14 Cal. 467. 

16. "Where the complaint in ejectment 
avers that the land sued for is known by 
the name of "La jota," heretofore granted 
to plaintiff* by the Mexican government, 
and the patent issued thereon refers to the 
grant, the proceedings before the land 
commission and the United States court 
for confirmation ; these recitals in the 
patent support the averment of title through 
the grant lb. 

17. The patent is in itself as against 
the government, evidence of the existence 
and validity of the grant recited in it, as 
well as of the relinquishment of all claim 
of the United States to the land it em- 
braces, lb, 

18. A patent can have no greater effect 
upon the title than the judgment of the 
proper court ; the patent would save the 
parties the necessity of proving anything 
beyond it, and limit the evidence in the 
case to matters arising upon mesne con- 
veyances under the origintd grantee. But 
so far as the title is concerned, the bound- 
aries of the land being given — ^its segrega- 
tion, in other words, from the public do- 
main, being made by the decree itself, 
nothing further could be required. Natoma 
W.^M Co. V. Clarkin, 14 Cal. 551. 

19. The eleventh section of the act of 
1856, for the protection of actual settlers 
and to quiet land titles, only applies to ac- 
tions brought to recover the possession of 
lands after the issuance of a patent Mor- 
ton V. Folger, 15 Cal. 284. 

20. The patent^ in recognizing the val- 
idity of the grant, necessarily establishes 
the validity of all properly executed inter- 
mediate tranfers of the grantee's interest. 
Stark V. Barrett, 15 Cal. 366. 

21. The patent is the record of the 
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State that the land was subject to lo<!atk>n 
under the grant of the United States, and 
has been located, through her o£5cecs, in 
pursuance of the terms df the donation'; 
and as against parties who have no higher 
right than that which arises from mere 
occupation, it imports absolute verity. 
DoU V. Meador, 16 CaL 324.. 

22. If a patent be void upon its fkce,*it 
may be assailed at any time and in all 
cases, for it is itself record evidence of the 
matter which renders it a nnllity. If it be 
issued in the absence of legislation direct- 
ing a dispofdtion of the property described, 
or by an officer, who is not invested with 
power to sign the same, or for an estate 
prohibited, ite validity may also be contro- 
verted in any action, either directly or col- 
laterally ; but if the authority to issue the 
patent depend upon the existence, of par- 
ticular facts in reference to the condition 
or location of the property, or the perform- 
ance of certain antecedent acts, and officers 
have been appointed for the ascertainment 
of these matters in advance, who have 
pas'sed upon them, and given their judg- 
ment — then the patent, though the judg- 
ment of the officers be, in fact, erroneous, 
cannot be attacked collaterally by parties 
showing title subsequently from the same 
source, much less by those who show no 
color of title in themselves. In such cases, 
the parties without title cannot be heard at 
all, and the parties with subsequent title 
must seek their remedy hy scire fcLcias^ or 
bill, or information, to revoke the first 
patent, or limit its operation. Ih, 

23. A patent not void upon its face 
cannot be questioned, either collaterally or 
directly, by persons who do not show them- 
selves to be in privity with a common or 
paramount source of title. Ih. 325. 

24. The defendants in this case stand in 
no privity with the United States, and 
possess no claim, legal or equitable, to the 

' lands upon which they are settled — ^inas- 
much as they failed to accept the proffered 
offer of the general government to invest 
them with title through the action of cer- 
tain officers — and, therefore, cannot be 
heard in opposition to the patent which 
the plaintiff holds from the State of Cali- 
fornia. Ih, 326. 

25. New States, under the act of Sep- 
tember 4th, 1841, acquire their interest 
upon their admission into Uie Upion, and 
may make selections of land before the 



survey of the United States — ^which se- 
lections are only subject to three qualifica- 
tions : first, they must not be of lands re- 
served from sale by any law of Congress 
or the proclamation of the President; 
second, they must be in parcels of not less 
than three hundred tfnd twenty acres each ; 
and third, the parcels selected must be in 
such form as to correspond with the survey 
of the United States, when made. Ih, 331. 

26. State selections will not become ab- 
solute and definite until the survey — until 
then, the parcels selected may be subject 
to a possible reservation froAi sale ; and 
when there is no such reservation, they 
may require some change in their exterior 
lines, so as to conform to the official sec- 
tional divisions and subdivisions. In the 
legislation of the State, provision is made 
so as to secure such conformity. Ih. 

27. In ejectment on a patent fron^ ^^^ 
United States for land under a Mexican 
grant, in which patent there was incorpor- 
ated a plat of survey, on the margin of 
which was a memorandum that the land 
was surveyed, under the order? of the 
United States surveyor general, by Von 
S., deputy surveyor, and that the field 
notes from wliich it was made had been 
examined and approved by the United 
States surveyor general for California, and 
were on file in his office, plaintiff offered 
the patent in evidence, and defendant ob- 
jected to the survey it set forth, on the 
ground that the deputy surveyor who 
mqde it was interested in the grant : held, 
that the objection is untenable ; that it is 
immaterial whether the deputy was, at the 
time, interested in the grant or not, as the 
approval of the survey by the surveyor 
general and by the proper department at 
Washington imparted validity to the sur- 
vey, and put it beyond the reach of attack 
in actions of ejectment ; that such approval 
was the judgment of the appropriate tri- 
bunal, that the survey was in conformity 
with the final decree of confirmation — ^this 
case having arisen previous to the act of 
Congress, of 1860, giving the district court 
supervision over the action of the survey- 
or general, etc. MoU v. Smith, 16 Cal.548. 

28. Where^ in ejectment on a patent 
from the United States, reciting that the 
patentee had presented his daim to the 
board of land commissioners, and that the 
claim was founded on aMexican graot 
made to Pablo Gutieras '' in the summer 
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of 1844, by Qkptiun John A. Sutter, who, 
according to the records of the board, de- 
rived his authority from Governor Michel- 
torena, on the twenty-seventh day of De- 
cember, 1844," etc., it was objected to the 
introductioxi of the patent in evidence, that 
it rested on a grant from one who had no 
authority to grant : held, that even con- 
ceding Sutter had no such authority, still, 
the tribunals established by the United 
States government for the express purpose 
of ascertaining and determining the val- 
idity of grants claimed to have been issued 
by the Mexican government having passed 
upon' this grant and pronounced it valid, 
its validity cannot be questioned, either by 
the government or by individuals claiming 
under the government, either collaterally 
in ejectment, or directly in any other form 
of proceeding; that the validity of the 
grant has become the law of the case, lb. 
See Ejectment, Land. 



PAYMENT. 

1 . Gold dust is not cash within the mean- 
ing of a contract calling for the payment 
of cash. Gunter v. Sanchez^ 1 Cal. 46. 

2. On a sale of chattels where no time 
6f payment and no time for delivery are 
agreed upon, delivery and payment are 
concurrent acts; and neither party can 
maintain an action for nonperformance 
without showing a readiness and willing- 
ness to perform on his part. Cole v. 
Swamton, 1 Cal. 54. 

3. A being indebted to B, delivered to 
him a quantity of lumber as security for pay- 
ment of the debt, with the understanding 
that B. should proceed and sell the lum- 
ber and pay his debt out of the proceeds. 
The lumber was afterwards levied upon 
by the defendants under an execution in 
their favor against A, as his property : 
held, that the lumber was not subject to 
seizure under an execution against A, 
without payment in the first place of his 
indebtedness to B. Swanstan v. Sublettey 
1 Cal. 124. 

4. Where it was agreed in a charter 
party that a vessel should be chartered for 
fifteen months, at $2,000 per month, and 



payments to' be made semi-annually in 
New York city : iield, that the owner of 
the vessel had lost his right of lien on the 
cargo for the nonpayment of the sum stip- 
ulated in jthe charter party. Brown v. 
Hayward^ 1 Cal. 424. 

5. A check is presumptive evidence of 
payment of a, debt due and not of money 
loaned. Headley v. Reedy 2 Cal. 824. 

6. The principle that a liability by a 
less sum than the amount due applies to 
payment in money, and has never been 
extended to a case where merchandise or 
property in goods was accepted in satisfac- 
tion. Gaven v. Lord^ 2 Cal. 497. 

7. If a payment be made in mistake of 
law and not of fact, the court cannot re- 
lieve the party. Smith v. McDougcdj 2 
Cal. 587. 

8. . A payment to the sheriff for the re- 
demption of land sold cannot be made in 
certified checks. People v. Haysy 4 Cal. 
152. 

9. Plaintiff having protested against the 
sale, purchased the property in order to 
protect it from a clouded title, made the 
payment under protest, and in a few days 
after commenced suit for the recovery of 
the money : held, that this was sufficient 
notice to the officer to hold the ftind, and 
fixes his liability. Hays v. Hogan, 5 Cal. 
242. 

10. Receipts executed by a third party 
acknowledging the payment of money, are 
but secondary evidence, as the party exe- 
cuting them is a competent witness to 
prove the payments, or any other person 
who saw the payments made. Ford v. 
Smith, 5 Cal. 314. 

11. In an action for contribution be- 
tween joint obligees, the statute of limita- 
tions does not begin to run until after the 
payment of the debt by the plaintiff, 
Sherwood v. Dunbar, 6 Cal. 54. 

12. Where the payment was made by 
plaintiff by a settlement of accounts with 
the payee of the note, the statute only be- 
gins to run from the date of the appropri- 
ation of money due by the payee to the 
plaintiff, to the payment of the note. lb, 

13. A payment to a clerk of a banking 
house over the counter is a legal payment, 
by which the payor loses all control over 
the money, nor is it vitiated by a subse- 
quent agreement by the payor with the 
clerk, to allow the latter to use the money 
Rhodes v. JStnckleyy 6 Cal. 284. 
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14. When a draft is accepted condition- 
ally, to be paid upon t]»e happening of a 
contingency, whether the contingency has 
happened is a question for the jury. NagU 
V. Homer, 8 Cal. 358. 

15. A draft payable in terms out of an 
" appropriation " for work done by the ac- 
ceptor, becomes due on payment for the 
work by government. Ih, 

1 6. A executed a note and mortgage to 
B. Subsequently A and B entered into 
partnership in the livery business. A was 
to furnish the stable, hay and grain, and 
board B, and B. was to attend the stable, 
the profits to be equally divided, and the 
share of A was to be applied in discharge 
of the note. B. received the sum of three 
hundred and ninety-six dollars, as share of 
the profits of the business, and then after 
maturity assigned the note and mortgage 
to C. C. brought suit against A for the 
whole amount. A plead payment and set- 
off : held, that A was entitled to the credit 
of the payment. Mount v. ChapmaUy 9 
Cal. 296. 

17. Where money is paid upon compul- 
sion, the law raises an obligation to refund, 
and the action is for money had and re- 
ceived to the plaintiff's use. McMillan v. 
Richards, 9 Cal. 418. 

18. The object of a protest is to take 
from a payment its voluntary character, 
and thus conserve to the party a right of 
action to recover back the money. Ih. 

19. A bill in equity may be filed and an 
injunction obtained in advance forbidding 
the sheriff from paying over the money 
which the creditor might pay to effect the 
redemption, until the further order of the 
court of chancery. Ih. 420. 

20. There is no such rule of law which 
prevents a debtor in insolvent circum- 
stances from the application of his prop- 
erty to the payment of one debt rather 
than another. Randall w Btrfftngtoriy 10 
Cal. 494. 

21. Defendants were indebted to plaint- 
iff in the sum of $10,000. Subsequently 
parties had a settlement, and defendants 
gave to plaintiff, in part payment of the 
debt, a note of third parties for $2,500, 
which was received by plaintiff without 
objection, and the same left with defend- 
ants for collection. The note was not paid 
at maturity, and plaintiff demanded the 
amount for which the note was taken in 
settlement of the defendants, who paid 



$1,200 and gave to plaintiff anothef nofe 
of same parties for the balance, payable 
in one year: held, in an action by plaint- 
iff against the defendants to recover the 
balance, that defendants are liable for the 
amount. Griffith y. (rro^an, 12 Cal* 321. 

22. Unless the note was received by ex- 
press agreement as payment, it did not 
extinguish the debt; it only operated to 
extend the time of payment of the debt 
to the time the note fell due, aird hence 
the statute of limitations would commence 
jruoning only from that time. lb. 222. 

23. The acceptance of a note of a third 
party by the creditor is considered as ac- 
companied with the condition that the note 
shall be paid at its maturity. /&., 

24. The obligation of the debtor to pay 
in such case does not rest upon notice by 
the creditor of the nonpayment of the note, 
but upon the fact that the note was not 
paid ; and hence delay on the part of the 
creditor in calling on the debtor will not 
absolve him from his obligations to pay. 
Ih. • 

25. A part payment of a demand by one 
of two debtors will not discharge such 
debtor making the payment from the pay- 
ment of the balance. This obligation ' is 
to pay the whole. Ih. 

26. Nothing is to be considered as pay- 
ment in fact but that which is in truth 
such, unless something else is expressly 
agreed to be received in its place. Ih. 

27. Where a redemptioner under th*e 
statute pays to the sheriff an excess of 
money under protest as to the excess, the 
payment is ^ not compulsory and the re- 
demptioner may recover it back on de- 
mand. McMillan v. Visher, 14 Cal. 240. 

28. If the debtor at the time of or pre- 
vious to payment neglects to designate to 
which of several debts he applies his pay- 
ment, his right to control the application is 
gone, and the creditor may exercise it at 
any time before suit. Iiaynes v. Waite, 
14 Cal. 448. 

29. The institution of suit ev-idences the 
creditor's application of the payment. Ih. 

30. As a security for a debt, default in 
the payment of a mortgage does not change 
its character. Payment after default op- 
erates to discharge the lien equally with 
payment at the maturity of the debt 
Johnson y\ Sherman, 15 Cal. 293. 

31. Where bonds were issued as a pay- 
ment of warrants which had been stolen. 
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they cannot be recovered back, and if the 
rale that voluntary payments are not re- 
coverable be not applicable, still the equi- 
ty of the defendants is equal to that of 
plaintiif, . and courts will not interfere. 
Suae of Gcdifomia v. Wellsy 15 Cal. 344. 

32. The State, being in default in mak- 
ing the monthly payments under the Slate 
prison contract as they became due, and 

. for months previous to this suit refusing to 
pay at all ; not offering to make restitution 

* of the property received of the lessee or 
pay the value of the claims relinquished 
by him at the execution of the contract, 
or to pay what the complaint shows to be 
now due ; and it not being possible to re- 
store Estill and McCauley to their origi- 
nal position, they having been in posses- 
sion of the prison for nearly three years 
and having performed valuable services, 
cannot claim in equity a rescission of the 
contract. State of CaUfomia v. Mc Cati- 
hy, 15 Cal. 458. 

33. To an appropriation within the 
meaning of the Constitution, nothing'more 
is requisite than a designation of the 
amount, and the fund out of which it shall 
be paid. It is not essential to its validity 
that funds to meet the same should be at 
the time in the treasury. People v. Brooks^ 
16 Cal. 28. 

34. The provision in the constitution, 
'^ that no money shall be drawn from the 
treasury, but in consequence of appropri- 
ations made by law," means only that no 
money shall be drawn except in pursuance 
of law. lb, 

35. The act of April 13th, 1854, amend- 
atory oTr the act concerning the office of 
controller, and providing that no warrants 
shall be drawn except there be " an unex- 
hausted, specific appropriation " to meet 
the same, means only that the controller 
shall not draw a warrant for a specific ob- 
ject, when he has already drawn for the 
full amount of the appropriation made for 
that object Ib.^ 

36. Under the mechanic's lien act of 
1856, material-men, subcontractors, etc, 
have a lien upon the property described in 
the act to the extent — if so much be nec- 
essary—of the contract price of the prin- 
cipal contractor ; but they must give no- 
tice of their claims to the owner, or the 
mere existence of such claims will not 
prevent the owner from paying the con- 
tractor, and thereby discliarging himself 



from the debt. By giving such notice, the 
owner becomes liable to pay the subcon- 
tractor, material-men, etc., as on garnish- 
ment or assignment ; but if the owner pay 
according to his contract, in ignorance of 
such claims, fhe payment is good. McAl- 
pin V. Duncan, 16 Cal. 127. 

37. Taxes not justly due and paid un- 
der protest may be recovered back under 
suit against the tax collector. FaUcner 
V. Hunt, 16 Cal. 170. 

38. A mere stranger who voluntarily 
pays money due on a mortgage, and fails 
to take an assignment thereof, but allows 
it to be cimceled and discharged, cannot 
afterwards come into equity, and, in the 
absence of fraud, accident or mistake of 
fact, have the mortgage reinstated and 
himself substituted in the place of the 
mortgagee. Guy v. DuUprey, 16 Cal. 
198. 



PENALTY. • 

1. An action founded upon a statute to 
recover a penalty, where no penalty is im- 
posed by the statute, cannot be sustained. 
Board of Health v. Pacific Mail S. & 
Co., 1 Cal. 198. 

2. It is not necessary in an action 
against a sheriff to recover damages (in 
addition to the two hundred dollars im- 
posed by law as a penalty) for a failure to 
execute and return process, that two suits 
should be brought. Damages and the' 
penalty may be recovered in one suit, 
Pearkes v. Freer, 9 Cal. 642. 

3. Where a telegraph company fails to 
transmit a message upon compliance by 
the person contracting with it with the 
conditions required by section one hundred 
and fifty-four of the act of 1850, an action 
for the penalty given by the act lies in 
favor of such person. Thum v. Alta Tel- 
egraph Co,, 15 Cal. 475. 

4. The sum to be so recovered is a pen- 
alty for a breach of the duty to transmit 
the message, and the act is in this section 
a penal law to be strictly construed. Ih 

5. The person entitled to recover the 
penalty is the party who contracts or of- 
fers to contract for the transmission of the 
despatch. lb. 
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PERJURY. 

1. An indictment for perjury, charging 
that the accused in a certain proceeding, 
describing it, " did willfully, corruptly, and 
falsely swear," etc., but not alleging that 
the perjury was committed ** feloniously," 
is sufficient. People v. Parsons^ 6 Cal. 
488 ; People v. Olivera, 7 Cal. 404. 

2. A conviction for perjury cannot be 
sustained without the false oath be mate- 
rial to the issue, and therefore prejudicial 
to some one ; otherwise, however willful, 
it cannot be perjury. People v. McDer- 
mott, 8 Cal. 290. 

3. Demurrer to an indictment for per- 
jury being sustained, the district attorney 
took no exception, but moved for and ob- 
tained an order submitting the case to 
another grand jury. Subsequently the 
people appealed from the order sustaining 
the demurrer: held, that the failure to 
except and taking this order was an acqui- 
escence in the judgment on demurrer, and 
a waiver of any right to appeal. People 
V. Wooster, 16 Cal. 485. 

See Crimes and Criminal Law, In- 
dictment. 



PERPETUITY. 

1. A covenant for a lease to be renewed 
indefinitely at the option of the lessee, is 
in effect the creation of a perpetuity, and 
is against the policy of the law. Jfom- 
90n y. Hoiiffnolj 5 Cal. 65. 
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PERSON. 

1. The word " person," in its legal sig- 
nification, is a generic term, and was in- 
•tended to include artificial as well as natur- 
al persons. Douglass v. Pacific Mail S. 
S. Co,, 4 Cal. 306 ; San Francisco Gas 
Co. V. City of San Francisco, 9 Cal. 467. 
See Parties. 



PHYSICIAN. 

1. In a suit by a physicion against a 
county, on a contract for services for one 
year as examining physician of the hos- 
pital, the objection that he is not a gradu- 
ate of a legally constituted medical insti- 
tute, if good at all, cannot be taken by 
demurrer, unless the demurrer distinctly 
present the objection. McDanidy, Tuba 
County, 14 Cal. 445. 

2. If after such contract which compels 
the physician to perform such services 
only as the supervisors might require, they 
put it out of his power to render the serv- 
ices, he is still entitled to his salary. lb. 

See Insane* Asylum. 



PILOT. 

1. When a vessel is properly in charge 
of a licensed pilot, the owner is not liable 
for damages which may ensue from the 
negligence or misconduct of the pilot, but 
the owner is not exempt from liability for 
injuries committed by taking an improper 
berth in the harbor, although it may have 
been selected by the pilot. Grisv>old,v, 
Sharpe, 2 Cal. 24 

2. Pilots are appointed by virtue of an 
act of the legislature ; have a fixed term 
to their employments ; have definite duties 
prescribed ; fixed rates of compensation ; 
are required to give bond, and are enti- 
tled to all the business of pilote for the 
harbor of San Francisco. They are sub- 
ject to penalties for misfeasance or mal- 
feasance, and are protected by law in the 
enjoyment of their ofi&ces and emoluments. 
People V. Woodbury, 14 Cal. 45. 

3. Quo warranto lies to test the right of 
a pilot to the office as appointed by'the 
board of pilot cpmmissioners. lb. 

4. In quo warranto for the alleged 
usurpation of the office of pilot for the 
port of San Francisco, the complaint 
avers that defendants hold, use, usurp and 
enjoy the office without a license, and also 
contains allegations as to the right of rela- 
tor to hold the office : held, that these al- 
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legations as to relator's right, cannot be 
rcHBcfaed by general demurrer, the com- 
plfunt being good as against the defend- 
ants ; that they are not interested in the 
question as to the right of relator, but 
only in the determination of their own 
right to the office. People v. Abbott, 16 
Cal. 364. 

5. The act of April 21st, 1860, relative 
to pilots in the port of San Francisco, did 
not legislate out of office pilots licensed 
under acts repealed by the act of April 
2l8t, whose term of office had not expired 
when this act went into operation. lb, 
365. 

6. The title of an act cannot be used to 
restrain or control any positive provision 
of the act, but where the meaning of the 
body of the act is doubtful, the title may 
be resorted to as a means of ascertaining 
the intention of the legislature. lb, ^65. 



PILOT COMMISSIONERS. 

1. The board of pilot commissioners is 
a quasi judicial body, entrusted with du- 
ties, the performance t)f which requires 
the exercise of judgment and discretion ; 
and its members are not civilly answera- 
ble for their acts as such. Dotoner v. Lerit, 
6 Cal. 95. 

£. The Board of pilot commissioners 
under the act of 1854^ as amended by the 
act of 1858, have only the powers confer- 
red by the act, and must appoint the pilots 
from all classes of persons named therein. 
They cannot appoint a man as pilot who 
has not served two years on a pilot boat 
in the harbor, or commanded a vessel in 
and out of port for three years. People v. 
Woodbury, 14 Cal. 45. 

See Office, Pilot. 



PLACER COUNTY. 

1. The special act of the legislature, 
approved April 4th, 1857, fixing the com- 
pensation of the county clerk of the county 
of Placer at $3,000, was intended in lieu 
of all services rendered the county. 
Mitchdi V. Stoner^ 9 Cal. 204. 



PLAINTIFF, 

1. An agent cannot ordinarily sue in 
his own name in respect to the subject mat- 
ter of his own agency, and this rule ap- 
plies to consignees and endorsers of bills 
of lading unless they are in truth but the 
agents of the shippers. Lineker v. Ayes- 
ford, 1 Cal. 82. 

2. A sheriff who levies an attachment 
by virtue of the process of the court has 
not the right of propei*ty in the debt, and 
cannot maintain an action in his own name 
for the recovery of the debt. Sublette v. 
MtUhado, 1 Cal. 105. 

. 3. In an action of ejectment brought 
by several plaintiffs jointly, all must re- 
cover or none can. SUnol v. Hepburn, 
1 Cal. 260. 

4. The plaintiff always, in contempla- 
tion of law, has the affirmative and the 
right to open and conclude the cause. 
Benham v. Howe, 2 Cal. 408. 

5. Where suit is brought upon a bill of 
lading made to the plaintiff jointly with 
another, the plaintiff has no separate cause 
of action. Mayo v. Stansbury, 3 Cal. 
467. 

6. A principal may sue in his own name 
on a contract in writing, made and signed 
by his agent without disclosing his princi- 
pal, but the principal must show the agen- 
cy and the power of the agent to bind 
him at the time. Hutz v. Norton, 4 Cal. 
358. 

7. H. purchased goods of P. & M., 
which were consigned to P., an agent. H. 
failing to pay for the goods on delivery, P. 
brought an action to recover the purchase 
money : held, that P. had no right of ac- 
tion in his own name. Phillips v. Hen' 
skau>, 5 Cal. 510. 

8. A plaintiff or defendant cannot be 
permitted to testify on the part of his co- 
plaintiff or defendant Gates v. Nash, 6 
Cal. 194; Lucas v. Payne, 7 Cal. 96; 
7\imer v. McUhaney, 8 Cal. 579. 

9. The want of capacity in the plaintiff 
to sue should be specifically set up in the 
answer. The general issue is not suffi- 
cient. California Steam Navigation Co, 
V. WHyU, 8 Cal. 590. 

10. It is no ground of demurrer to a 
complaint that the christian name of one 
of the plaintiffs does not appear. Nelson 
V. HigMand, 13 Cal. 75. 
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11. On an injunction bond given to 
plaintiff • and others as obligees, plaintiff 
alone may sue, if the property on which 
the injunction operated was his sole prop- 
erty, and the injury his alone, the com- 
plaint averring these facts. Brotoner v. 
Davts'y 15 Cal. 11. 

12. In an action by the wife for money, 
which, when recovered, will be her sepa- 
rate property, subject to the management 
and control of the husband, he is properly 
joined with her as plaintiff. Van Maren 
V. Johnson, 15 Cal. 310. 

13. The duty imposed by the forty-ninth 
section of the revenue act of- 1857, for 
selling goods at public auction, is liot a tax 
on the auctioneer, but a tax on the sale of 
goods, or the proceeds of the sale — the 
auctioneer being made the collector of the 
State for the amount of the tax. This 
duty may be collected by action of debt 
by the State against the auctioneer ; and 
the penal remedy afforded by the fifty- 
second section of the act is not an exclu- 
sive remedy. This suit not being a pros- 
ecution but a civil action for the recovery 
of money due the State, is properly 
brought in the name of the State. Stale 
of California v, PotiUerer, 1 6 Cal. 532. 
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PLEADING. 

1. Pleadings must be construed, when 
they are ambiguous, most strongly against 
the pleader. Snow v. Halstead, 1 Cal. 
361 ; Chipman v. JShneriCj 5 Cal. 51 ; 
Kashaw v. Ka$haw, 3 Cal. 322 ; Green v. 
Oovillaud, 10 Cal. 322; Dye v. Zh/e, 11 
Cal. 167 ; Sparks v. De la Guerra^ 14 Cal. 
Ill ; CoUin^y. Butler, 14 Cal. 227. 

2. Great latitude is given to the courts, 
in our statute, in amending and altering 
pleadings. Pollock v. Hunt, 2 Cal. 194 4 
Steams v. Martin, 4 Cal. 229. 

3. The verdict must be confined to the 
matter p^t in issue by the pleadings. Ben^ 
edict V. Bray, 2 Cal. 256 ; Truehody v. 
Jacohson, 2 Cal. 285. 

4. A contract contained a covenant 
of stipulated damages, and by the same 
contract the parties were constituted part- 
ners : it was held, that in an action on the 



contract, the legal demand for damages 
could be joined with the equitable demand 
for a dissolution. Stone v.* Pause, 3 Cal. 
294. 

5. A copartnership contract contained a 
covenant also for damages: it was held 
that one pai*tner could not sue the other 
for the damages without seeking an ac- 
count and a dissolution. JK 

6. Pleadings must be strongly taken 
against the pleader, and in thd absence of 
an allegation the presumption is that the 
fact does not exist Kashaw v. Kashaw, 

3 Cal. 322. 

7. Where a bill disclosed that the same 
subject matter has been litigated between 
the same parties in a prior suit, and that 
in the said suit the plaintiff in this suit 
had set up the same equity which he 
claims by this bill, the bill was ordered to 
be dismissed* Bamett v. Kilboume, 8 
Cal. 327. 

8. The allegation of ignorance in mak- 
ing the necessary averments, or of insuffi- 
cient conduct in the prosecution of a 
former suit, does not constitute ground of 
relief in chancery. lb, 

9. A plaintiff may waive a tort, and sue 
in assumpsit or for an account if he pre- 
fer it, Luhert v. Ohauviteau, 3 Cal. 462 ; 
PraU V. Clark, 13 Cal. 90. 

10. The distinctions in the form of 
actions ex delicto and ex contractu was 
abolished by statute; but the general 
principles which govern such actions Are 
retained. Lvhert t. Chauviteau, 3 CaL 
463. 

11. Assumpsit on the condition of a 
bond would be held bad on demurrer. 
Baker v.. Cornwall, 4 Cal. 16. 

12. Where a party alleges assignment 
to him of a contract made with another,' 
he must aver a positive transfer and the* 
character of it. Steams v. Martin, 4 Cal. 
229. 

13. Matters in avoidance must be spec- 
ially pleaded. They cannot be used as 
defenses xinder an answer which is a sim- 
ple denial of the allegations of the bill. 
Gaskitt V. Trainer, 4 Cal. 235. 

14. Under the code it is competent for 
the plaintiff to recover real property, with 
damages for withholding it, and the rents 
and profits, all in the same action and as 
one cause of action. Sullivan v. Davis, 

4 Cal. 292. 

I 15. A party ou^t not to be allowed the 



PLEADING. 



829 



Pleading. 



benefit of anj proceeding unless he as- 
sumes the responsibiliQr of it. Douglass v. 
Pacific Mail S. S. Co^ 4 Cal. 305. 

16. The word "person" in th6 code^of 
practice is a generic term, and was in- 
tended to include artificial • as well as nat- 
ural persons, corporations as well as indi- 
viduals, lb. : San Francisco Gas Co. v. 
City of San Franeisco^^ 9 Cal. 467. 

17. We are not disposed to encourage 
nice or technical rules of pleading, but we 
desire, something like certainty, and that 
the bar would conform as near as possible 
to the requirements of the code. Mer- 
shon V. JRandaU, 4 Cal 326. 

18. The substitution of pleadings is al- 
ways within the disci*etion of the court, 
and notice of flie motion to apply for it 
need not be given when the notice can be 
of no use. Benedict v. Cozzens, 4 Cal. 
382. 

19. An action may be brought by one 
person against another, for the purpose of 
determinining an adverse claim which the 
latter makes against thb former for money 
or property, upon an alleged obligation. 
King v. JlaU, 5 Cal. 84. 

20. A court of equity will not permit 
litigation by piecemeal. The whole sub- 
ject matter and all the parties should be 
before it, and their respective claims de- 
termined once and forever. Wilson v. 
Lassen^ 5 Cal. 116« 

21. Under our system it is only neces- 
sary that the cause of indebtedness should 
be stated in such a manner as to apprise 
the defendants of the object of the suit. 
MuUiken v. JMl, 5 CaL 246. 

22. Notwithstanding our statute has dis- 
pensed with the old form of pleading, and 
it is no longer necessary to allege a ficti- 
tious demise, still, facts sufficient must be 
pleaded to show the plaintiff's right to re- 
cover, and it will not do to state conclu- 
sions of law in place thereof. Payne v. 
TreadweU, 5 Cal. 311. 

23. Though a plea would be gDod on 
demurrer, yet if no objection be taken at 
the time, and the case be submitted to a 
referee, the defect of the plea is not suffi- 
cient reason to set aside the report. Os- 
good v« Davis, 5 Cal. 454. 

24. For the furtherance of justice, 
courts should allow pleadings to be amend- 
ed, so as to present a question of fraud to 
the jury when the defendant has been ar- 
rested, that the question may be submitted 



to the jury and a judgment be entered in 
conformity to the facts found. Matoon v. 
Fder, 6 Cal. 61 ; Davis v. Rohinion, 10 
Cal. 412. 

25. Where the complaint in an action 
of trespass asks also for the equitable in- 
terpositions of the court, if the law and 
equity are inseparably mixed together, it 
would be demurrable ; but; it is not nec- 
essary that there should be express words, 
showing where the declaration in trespass 
leaves oiBT, and the bill in equity begins. 
Gates V. Kieff^, 7 Cal. 125. . 

26. A complaint which joins an action 
of trespass " quare clausum fregit," ejects 
ment and prayer for relief in chancery, 
will be held bad on demuiTer. To sus- 
tain such a complaint would be subvers- . 
ive of all the rules of pleading. Bigelow 
V. Gove, 7 Cal. 135. 

27. No court could properly sustain a 
pleading or uphold a kind of hybrid ans- 
wer, half demurrer and half plea, with 
nothing to designate where the one left off 
and the other commenced. Andrews y. 
Mokehmyie Hill Co., 7 Cal. 334. 

28. Under no system of pleading will 
alternative or disjunctive allegations be 
permitted. Porter v. Hermann, 8 Cal. 624. 

29. In forcible entry and detainer, when 
the title becomes involved, the justice 
must certify the pleadings to the district 
court. Dickinson v. Maguire, 9 Cal. 50. 

30. Under a plea of general issue, evi- 
dence of a counter claim is not admissible, 
but should be specially plead. Hicks v. 
Green, 9 Cal. 75. 

31. The code makes no distinction be- 
tween the rules of pleading applic&ble to 
naCtural persons and those applicable to 
artificial persons. San Francisco Gas 
Co. V. City of San Francisco, 9 Cal. 467. 

32.. The test of the materiality of an 
averment in a pleading is this : Could the 
averment be stricken from the pleading 
without leaving it insufficient ? WhitweU 
V. Thonm, 9 Cal. 500. 

33. When a pleader assumes to set out 
the particulars of his case, he must be held 
tb have done so. Low v. Henry, 9 Cal. 55 1 . 

34. The code has abolished all distinc- 
tions in the forms of action, and requires 
only a simple statement of the facts consti- 
tuting the cause of action or defense. 
Piercy v. Sabin, 10 Cal. 27. 

35. The plsuntiff is compelled to set out 
every fact necessary to constitute his 
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cause of action, and the defendant every 
new matter of defense. This is required 
by the*true principles of pleading. lb, 
' 36. The statute has not altered any of 
the ordinary rules of pleading for cases for 
divorce, except that nothing can be taken 
by admission or default. Conant v. Co- 
nant, 10 Cal. 254. 

37. The defendants cannot object to a 
pleading as it stands, when they refused to 
permit it to be amended to suit their own 
views of the law. Summers v. Farish, 10 
Cal. §52. 

38. When a pleader wishes to avail 
himself of a statutory privilege or right 
given by particular facts, he must show 
the facts. Ih/e v. £h/e, 11 Cal. 167. 

39. Common counts, in the usual form 
adopted under tKe old system of pleading, 
are good in ^tions against private persons. 
Ifunt V. Oity of San Francisco^ 1 1 Cal. 258. 

40. The fact that, by reason of one 
count having been imperfectly stated, no 
judgment could be rendered on that count, 
does not afiect the right of plaintiff to take 
judgment on those whiqh ar^ rightly 
stated. Ih. 259. 

41. Where personal property is tor- 
tiously taken, the party aggrieved may 
waive the tort, and sue in assumpsit for 
the value of the property. Fratt v. Clark, 
12 Cal. 90. 

42. The old rules of chancery pleading 
are superseded by the practice act. Cor- 
diery. Schloss, 12 Cal. 147. 

\ 43. The code governs all cases of plead- 
ing, legai aud equitable, by the same rules. 
Goodunn v. Hammond, 13 Cal. 169 ; Rid- 
dle V. Baker, 13 Cal. 302 ; Payner. Tread- 
t(7e/Z, 16 Cal.243. 

44. Pleadings in justices' courts are not 
held to much strictness. Liening v. Gould, 
3 Cal. 599 ; Stuart v. Lander, 16 Cal. 374. 

45. Though a pleading is not strictly 
proof for the party making it, still a com- 
plaint may be read to the jury to show 
what allegations are not denied, and hence 
admitted. Garfield v. KnigMs Ferry and 
Table Mountain Water Co., 14 Cal. 36. 

46. An appeal will be dismissed when 
the record contains no copy of the plead- 
ings. Hart V. P/um, 14 Cal. 152. 

47. A court cannot properly, even upon 
consent of parties, pass upon questions not 
raised by the written allegations of the 
pleadings. Boggs v. Merced Mining Co., 
14 CaL 356. 



48. The object of sworn pleadings is to 
elicit the truth, and this object must be 
entirely defeated if the same &ct may be 
denied and admitted in the same pleading. 
Hmsley v. Tartar, 14 Cal. 509 ; Blanks 
man v. Vallefo, 15 CaL 644. 

49. The rules of pleading under our 
system of practice are very simple, and 
can be readily followed ; yet we find in 
numerous instances before us, pleadings 
filled with recitals, digressiona and stories 
which only tend to prolixity and obscuri- 
ty. Green v. Palmer, 15 Cal. 414 ;' Cor» 
geUv. Cbin, 16 Cal. 571. 

50. Facts only must be stated in the 
complaint, as contradistinguished from the 
law, from argument, from hypothesis and 
from the evidence of the facts. lb, 

51. Each party must allege every fact 
which he is required to prove, and will be 
precluded from proving any fact not al- 
leged. Green v. Palmer, 15 Cal. 415. 

52. Nothing should be stated which is 
not essential to the claim or defense, or in 
other words, that done but issuable facta 
should be stated. If this be violated, the 
adverse party may move to strike out the 
unessential parts. lb, 416. 

53. All statements in pleadings must be 
concisely made, and when once made, 
must not be repeated. * lb, 417. 

54. The rules of pleading, both under 
the old equity system %nd under our pres- 
ent system, are intended to prevent eva- 
sion, and to require a denial of every 
specific averment in a sworn bill, in sub- 
stance and in spirit, and not merely a de- 
nial of its literal truth ; and wherever the 
defendant fails to make such denial he ad- 
mits the averment. Blankman v. VaUejo, 
15 Cal. 644. 

55. There is but one form of civil ac- 
tions in this State, and all the fornls of 
pleadings and the rules by which their 
sufficiency is to be determined, are pre- 
scribed by the practice act Payne v. 
TreadweU, 16 Cal. 243. 

See Abatement, Actions, Actions 
joiNPER. OF, Admissions, HI, Amend- 
ment, Anbwer, Apfeaqanoe, Avoid- 
ance, Bar plea in, Cognovit, Com- 
plaint, Conciliation, Default, De- 
murrer, Discontinuance, Election, 
doctrine of. Items bill of, Justice 
OF THE Peace, III, Practice, Puis 
darrein continuance, Variance. 
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PLEDGE. 

1. A party bj pledging negotiable securi- 
ties transferable b j delivery, loses all right 
to the securities when transferred by the 
pledgee in. good faith to a third party. Cait 
Y. Humbert, 5 Gal. 261. 

2. The pledgee in such a case should be 
treated in the transaction as thp agent of 
the owner, and the owner should be bound 
by his acts in the premises. Ih. 262. 

3. The purchase of property by a fac- 
tot in his own name makes him to all the 
world the i^parent owner, and as far as 
affects the rights of third persons his 
power is unlimited. He has the nght to 
pledge. Leel v. Wadswarihy 5 Cs^. 405. 

4. A factor has no right to pledge 
goods when his only business is to sell 
goods consigned to him for that purpose 
wherefore, on account of his notorious em- 
ployment, all the world is charged with 
notice that the goodjs in his possession are 
the property of others, and that he has 
power to sell them and no power to pledge 
them. Hutchinson y. Bours^ 6 CaL 385. 

5. A pledge is a bailment which is re- 
ciprocally beneficial to both parties, and 
therefore the law requires of the pledgee 
the exercise of ordinary diligence in the 
custody and care of the goods pledged, 
and he is responsible for ordinary neg- 
ligence. St, Losh/Y. Davidsony 6 Gal. 647. 

6.. When the bailors agreed that the 
goods pledged should be stored in a cer- 
tain warehouse at their risk and expense : 
held, that their "removal by an agent of 
the bailees, though without their knowl- 
edge, charged them for safe keeping of the 
goods after their removal, and that they 
were responsible for any damage to said 
goods caused by their removal to an inse- 
cure or improper place of storage. lb. 

7. When there is nothing in the busi- 
ness of consignees to make them techni- 
cal factors, third parties are not bound to 
know that they acted as factors in pledg- 
ing particular goods. Glidden v. Luca$y 
7 Gal. 29. 

8. A mortgage of personal property 
passes the present legal title in the prop- 
erty itself to the mortgagee, subject to be 
revested in the mortgagor, his heirs or as- 
signs, upon the performance by him or 
them of an express condition subsequent 
Dewey V. Boufnum, 8 GaL 150. 



9. Where a negotiable promissory note 
not yet due is taken bouA fide, as collate- 
ral security for a preexisting debt, it is 
not subject to any defense existing at the 
date of the assignment between the origi- 
nal parties. Payne v. Bendeyj 8 ' GaI. 
267 ; jRobinsan v. Smith, 14 Gal. 48 ; JSra- 
glee v. Lyman, 14 Gal. 454. 

10. A pledge of personal property is a 
'< mortgage " within the meaning of the .at- 
tachment act, the word being there used 
in the most general signification, meaning 
« security." Payne v. Benstey, 8 GaL 267. 

11. The rule that a factor cannot pledge 
the goods of his principal is in that case 
confined to technical factors, when the 
rights of third parties are involved. Hiyrr 
V. Barker, 11 Gal. 402. 

12. At one time seven shares of stock 
in a company were pledged by defendant 
to plaintiff as security for a note of de- 
fendant then executed. At another time 
twenty mor^ shares wer^ pledged* as se- 
curity for another note of defendant then 
executed. In suit on the notes and for 
sale of the stock, etc., the judgment was 
for the amount of the notes, and directed 
a*sale of all the shares of stock and an 
application of the proceeds to the pay- 
ment of' the judgment: held, that the 
judgment was wrong so far as it ordered 
a sale of the stock in gross and an appli- 
cation of the proceeds to the entire in- 
debtedness. Mahoney v. CatperUm, 15 
Gal. 315. 

See Deliyeby, Mobtgaoe, Statute 
OF* Frauds. • 
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I. Of Real Estate. 

1. A person cannot be dispossessed of 
his property under an order of court p^;o- 
ceeding ex parte on the statement of the 
plaintiff, and without citation or notice of 
the defendant. Ladd v. Stevenson, 1 Gal. 
22. 

2. In the action for the recovery of 
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land, if the plaintiff prove no title, the de- 
fendants being in possession, cannot be 
ousted ; but if the defendants have entered 
into possession, clalmipg under the plaint- 
iff, apd in subordination to his title, they 
are estopped from 'questioning it. Hoen 
V. Simmons J 1 Cal. 121. 

3. Where a contract is made to convey 
land by a quitclaim deed, at a future time, 
an> action cannot be maintained by the 
vendee against the vendor,. on the ground 
that a third person had intruded upon a 
portion of the land, and the vendee cannot 
obtain possession, there being no stipula- 
tion in the contract that the vendee shall 
be put in possession. Tewksbury v. Laffan, 
1 Cal. 130. 

4. Nor can such action be sustained on 
the ground that the vendor, long afler the 
execution of the contract, gave the vendee 
a certificate to that effect, that at the time 
of making the agreement he consented 
and- agreed that the vendee* should take 
possession of the lot forthwith.' Tb. 

5. One who is in the actual possession 
of land cannot by process of law be ousted 
by another who has neither title nor color 
of title. Sunol v. Hephwm^ 1 CaJ. 259. 

6. The fact that horses and cattle of a 
person have roamed over and grazed upon 
a particular tract of land does not of itself 
alone make out his actual possession of the 
land. Ih. 260. 

7. K the plaintiff was not. in possession 
at the time of the defendant's entry, he 
cannot maintain ejectment. Ih, 

• 8. When the plaintiff seeks to recover 
upon the sole 'ground of prior possession, 
a clear and unequivocal possession should 
be proven. Taking possession and driv- 
ing some surveyor's stakes and clearing 
away some brush for the purpose of erect- 
ing a dwelUng house, but performing no 
other acts of ownership at that or any 
other time, are insufficient evidences of 
posse ssion* Woodworth v. JFuUon, 1 CaL 
810. 

9. Courts will proctect the rights of the 
actual possessors, and if the complaint 
avers possession by the plaintiff and is not 
denied by the answer, it will* be assumed 
b}; the court as a conceded fisuct. FoUom 
V. Boot, 1 Cal. 876. 

10. A lot of land in the harbor of S^n 
Francisco, lying within the line of streets 
as laid down and recognized by the city on 
its official map, and being in the actual 



possession of a person who claims to be 
the owner, cannot be taken from .him and 
appropriated to the public use withAit 
paying him a just compensation. Gunter 
V. Gearyy 1 Cal. 465. 

11. After the purchase of land by a 
party at sheriff's sale, he has the right to 
sue for his possession ; and the discovery 
o£ a fraud after suit brought would en- 
title him ^ to shape his action as to in- 
clude it for the consideratibn of the court. 
Tniehody v. Jcusobson^ 2 Cal. 284. 

12. Possession is always prima facie 
evidence of tide, and proof of prior p^- 
session is enough to maintain ejectment 
agatinst a mere naked trespasser. Hutch- 
inson V* Perley^ 4 Cal. 34 ; Hicks v. Davisy 
4 CaL 69 ; Winans v. Ghri^y,A Cal. 78; 
Plume V. Seward^ 4 Cal. 96 ; McMinn v. ^ 
Mayes, 4 Cal. 210 ; Bequette v. Catilfielctj 
4 Cal. 278 ; Ramirez v. Murray, 4 Cal. 
293 ; jZVwrii v. Russell, 5 Cal. 250 ; Gro- 
ver V. Hatol^y, 5 Cal. 486 ; Covillaud v. 
Tanner, 7 Cal. 39 ; McGarron v. OGon- 
neU, 7 Cal. 153 ; Bird v. Dennison, 7 Cal. 
302 ; Merced Mining Co, v. Fremont, 7 
Cal. 302 ; Bird v. Lishros, 9 CaL 5 ; 
JViayle v. Macy, 9 CaL 427. 

13. To constitute a possession sufficient 
to establish prima facie evidence of title, 
there must be an actual bona fide occupa- 
tion or possessio pedis, and not a mere 
assertion of titie. Plume v. Seward, 4 
Cal. 96. 

14. In actions of forcible entry an<} de- 
tainer, the statute does not require an alle- 
gation of possession by the plaintiff.* Chro^ 
nise V. CarghiU, 4 CaL >22. 

15. It is not for the jury to determine 
whether the fact of prior possession is 
evidence of title ; it is so declared by.law. 
Castro V. Gill, 5 Cal. 42. 

16. A party's possession is not always 
confined to his actual enclosure. IK 

17. Proof of possession, however short, 
will entitle a claimant to recover, unless 
the defendant can account for such posses- 
sion, or show a prior possession or titie in 
himself or a third person. Potter, v. 
Knowles^ 5 Cal. 88. 

18. Where two parties rely upon posises- 
sion merely as proof of title, the presump- 
tion of ownership is in favor of the first 
possessor, lb. 

19. To sustain an action of ejectment 
in favor of a party relying upon mere 
prior possession, the defendant in the ao- 
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tion is treated as an intruder and wrong 
doer, who invades without right in the 
premises. McClintock v. Bryden, 5 Cal. 
101. 

20. Where the plaintiff claimed title to 
the premises as part of a preemption claim 
located by him^ he inust prove an enclosure 
of, or marked and visible boundaries em- 
bracing the lot in dispute. 'Larue v. Gas- 
kins, 5 Cal. 166. 

21.* A 'claim for the possession of re^ 
property, with damages for its detention, 
cannot be joined in the same complaint 
under any system of pleading with a claim 
for consequential damages arising from a 
change of a road, by which a tavern-keeper 
may have been injured in his birsiness. 
Bf/wUs V. Sacramento Turnpike and Plank 
Eoad Co,, 5 Cal. 225. 

22. Prior possession is evidenciB of title, 
and this cannot by any system of reason- 
ing be made to yield to mere color of title. 
Norris v. Hussell, 5 Cal. 250. 

23. The occupant of mineral land may 
rely upon his possession against a mere 
trespasser, unless he uses the land foil 
grazing or agricultural purposes. Fitz- 
gerald V. Urton, 5 Cal. 309. 

24. The right of enjoyment of posses- 
sion to public lands may descend among 
the effects of a deceased person to the 
executor or administrator, and the right of 
the deceased be conveyed by a regular 
sale to another. Groi^er v. Hawley^ 5 Cal. 
486. 

25. To enable the plaintiff in ejectment 
to recover on prior possession, he must 
allege and prove an actual ouster. Watson 
V. Zimmerman, 6 Cal. 47. 

26. In cases of forcible entry, what is 
an actual and what a constructive posses- 
sion, in many cases, must be a question of 
feet for the juiy. O Callaghan v. Booth, 
6 Cal. 65. 

27. In an action for the recovery of a 
portion of a tract of land, both parties re- 
lying on possession, and the defendant 
proving a prior possession by actual en- 
closure of the entire tract, it was error to 
instruct the jury that the defendant's pos- 
session was not valid, unless in conformity 
with the preemption laws of the United 
States or the possessory law of this State. 
Bradshaw v. Treat, 6 Cal. 172. 

28. Possession gives title only by pre- 
sumption; then when the possession is 
shown to be of public land, why may not 



any one oust the possessor ? Why can the 
latter protect his possession ? Only upon 
the doctrine of presumption, for a license 
to occupy from the owner will be presumed. 
Conger v. Weaver, 6 Cal; 557. 

29. Where a plainti^ in ejectment seeks 
to recover upon prior possession, and does 
not show a compliance with the statute con- 
cerning possessory actions in this State, he 
can only recover upon proof of actual bona 
fide occupation. Mwrphy v. WaUingford, 
6 Cal. 649. 

80. Possession is not constructive notice 
of title, but it may be admitted in evidence 
along with other facta to establish fraud or 
actual notice. Stafford v. Lick, 7 Cal. 489. 

81. Parties in possession of land, claim- 
ing title thereto, are presumed to be the 
owners thereof, and are entitled to com- 
pensation before it can be taken for public 
uses. Sacramento Valley li, R, Co, v. 
Moffait, 7 Cal. 579. 

32. The plaintiff having entered into 
possession *under S. M. H. aud in subordi- 
nation to his title, cannot question S. M. 
II.'s right to execute the mortgage or 
agi'eement which conferred the right of 
reenti'v upon defendant. Henderson v. 
GrewiU, 8 Cal. 584. 

83. The possession of J. being that of 
his employer, was not notice to the pur- 
chaser of a mining claim. Jenkins v. 
Redding, 8 Cal. 603. 

84. A mere trespasser upon the prior 
actual possession of a party cannot justify* 
his act by showing the true title outstand- 
ing in a third person, no party to the suit; 
else a prior possessor might never gain 
any repose by virtue of his adverse pos- 
session, and could never gain a title under 
the statute of* limitations. Bird v. Lis- 
bros, 9 Cal. 5. 

35. But when the plaintiff in ejectment 
does not rely on prior possession, but on 
his strict title, the defendant in possession 
having a good prima facie right may set 
up and show the true title to be in another 
party. Ib» 6. 

36. Possession is evidence of title; and 
the party in possession is therefore deemed 
in law to be the owner. / b, 7. 

37. If any one acquires a title by ad- 
verse possession, it must be the party 
having the prior actual possession. The 
party having the prior actual possession is 
always entitled to recover the possession 
of the premises from the second possessor 
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when both claim only by possession^ and 
the suit is only between two parties. 
Humphreys v. McCtzU, 9 Cal. 64. 

38. It is error to refuse, in ♦an action of 
ejectment, a nonsuit as to such defiSndants 
as were not in possession of the premises 
at the commencement of the action. Gcir- 
tier V. Marshall, 9 Cal. 270. 

39. The possession of one tenant in 
common is possession for all ; but this 
possession is one which ceases the moment 
it becomes adverse to the others. Partridge 
V. McKinney, 10 CaL 184. 

40. It has been held that the declara- 
tions of a tenant in possession of land, 
those declarations being made at the time 
of possession, may sometimes be given in 
evidence as a part of the res gestae, to 
qualify the possession^ the possession being 
the transaction which the declarations illus- 
trate. But in order, and prior to the in- 

< troduction of these declarations, it must be 
proved that the tenant was in possession 
at the time the proposed declarations were 
made. Ellis v. Janes, 10 Cal. 458. 



tile subsequent vendee from the common 
vendor. Hunter v. Watson, 12 Cal. 876. 
^ 47. Where the complaint called upon 
the defendant to answer not only the char- 
acter of the possession but the fact of' 
possession of it, a failure to deny the aver- 
ment is an admission of it Burke v. Tor 
Me Mmntain W. Co., 12. Cal. 407. 

48. In an action of ejectment, where 
the complaint alleges possession in the de- 
fendant, a denial in the answer in the fol- 
lowing words is not sufficient to put at 
issue the question of possession : ^^ De- 
fendant denies that he has unlawfully, 
wrongfully, and in violation of the plain- 
tiiff's rights, had. the possession,'* etc. This 
denial might be true, and yet the defend- 
ants be in possession. The defendant was 
called on to answer not only the character 
of the possession, but the fact of possess- 
sion. Ih, 409. 

49. Though an agreement may show an 
attempt by plaintiff to get possession and 
work a mining claim in dispute on the day 
the defendant got his title, and though not 



41. Where a party taices possession of isufficient of itself to show actual posses- 



a part of a tract of land under a deed of 
conveyance to the whole, and at the time 
of entry no one is holding adversely, such 
possession "will extend to the whole tract 
described in the deed. Rose v. Davis, 11 
Cal. 141. . 

42. Possession of the grantor under 
.whom the plaintiff claims inures to the 

benefit of such plaintiff. Ih, 

43. Possession of one partner or ten- 
ant in common is the possession of all. 
Waring v. Grow, 11 Cal. 371. 

44. Parties taking possession of a quartz 
lead under an agreement made with an- 
other party cannot retain possession and 
refuse compliance with their agreement 
made in consideration of such possession 
and right to the lead. Hitchins v. Nou- 
gues, fl Cal. 36. 

45. The delivery of a deed and cutting 
of firewood on the tract is not sufficient 
evidence of possession. The cutting of 
timber by itself was neither possession or 
title as against the owner. Stockton v. 
Garfrias, 12 Cal. 316. * 

46. Open and notorious possession of 
real estate by one having an unrecorded 
deed for it, is evidence of notice to a sub- 
sequent purchaser of the first vendee's 
title. But the possession must exist at the 
time of the acqui:<ition of title or deed of 



sion or a right of possession, yet shows a 
fact which in connection with other proof 
tended to prove the bona fides of plaint- 
iff's claim, or notice of it by defendant 
McGarrity v. Byington, 12 Cal. 430. 

50. In an action of ejectment to recov- 
er mining claims, an answer to the com- 
plaint which avers " that any right which 
plaintiffs may have ever had to the posses- 
sion, etc, they forfeited by a noncompli- 
ance with the rules, customs and regu- 
lations of the miners of the diggings 
embracing the claims in dispute prior to the 
defendant's entry," is insufficient in not 
setting forth the rules, customs, etc 
Dutch Flat Water Co, Y.Moor^^ 12 Cal. 
534. 

51. Where a party takes possession of 
a tract of land, and encloses it with a fence 
consisting of posts seven feet ap^brt, and 
one board six inches wide nailed on to 
the posts, and the same is not sufficient to 
turn cattle, and the land is not cultivated, 
such possession is not sufficient to sustain 
an action of ejectment as against a party 
in possession of a part of the tract, under 
a deed to the whole. Baldwin v. Simp- 
son, 12 Cal. 560. 

52. The fact that a party had cattle on 
the land, or was there for short periods 
himself, or that he claimed within given 
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limits, is, in the absence of any enclosure 
or some visible physical signs of the ex- 
tent of his boundaries or claim, insuffi- 
cient to show the fact of possession of any 
particular tract, when others were also in 
possession: Wilson y. Corhier^ 13 Gal. 
167^ 

58. A perfect equity united with pos- 
session is, under our system, equivalent 
for all purposes of defense to a legal tide. 
Morrison v. Wilson^ 13 CaL 500. 

54^ Possession of a tenant is not notice 
of his landlord's title. Smith v. DaU, 13 
CaL 511. ' 

55. Possession of land at the death of 
a party gives prima facie title to his heirs 
or representatives. Gregory v. McPher-- 
son, 13 CaL 572. 

56. Mere prior possession of land can- 
not prevail against the present possession 
of defendant, taken under claim of title, 
derived regularly or not, from the right- 
ful owner. Gregory v. Haynes, 13 Cal. 
595. 

57. Defendant had been let into posses- 
sion under judgement in ejectment by bin) 
against C. This judgment is afterwards 
reversed. C. sells to G.: held, that de- 
fendant's possession was sufficient, until re- 
stored by due course of law, to break the 
force of the claim of G. based upon the 
prior possession of C Ih, 

58.- The right to a preemption in public 
land is not assignable ; but the possession 
of public land, whether taken for the pur- 
pose of getting a preemption right or any 
other purpose, or the land itself, may be 
mortgaged. Whitney v. Btickman, 13 Cal. 
539. 

59. An allegation in the complaint, that 
plaintiffs ar^ the sons of Joaquin Castro, 
and have been in possession of the rancho 
since his decease, is, in the absence of a 
special demurrer^ a sufficient allegation of 
heirship. Castro v. Armesti, 14 CaL 39. 

60. Where a complaint for the posses- 
sion of land avers defendants to be in pos- 
session, and the answer does not deny, but 
affirmatively shows it, then, even if the al- 
legation of possession be not material, and 
therefore not requiring a denial, the fact 
of possession becomes a matter of admis- 
sion or agreement between the parties, as 
an independent fact not in issue by the 
pleadings but affecting the whole case. 
PoweU V. OuUahany 14 Cal. 116. 

61* The possession of agricultoral land 



is prima facie proof of title against a tres- 
passer; but where it is shoWn that the 
party goes on mineral land to 'mine, there 
is no presumption that he is a trespasser ; 
and the statutory presumption that it is 
public land, in the absence of proof of 
title in the person claiming it as agricul- 
tural land, applies. Burdge v. Smithy 14 
Cal. 383. 

62. Mere entry on public land, without 
enclosing it, does not give a right of action 
on the possession alone* Wright'Y. White^ 
sides, 15 CaL 47. , 

63. A party clfuming land under the 
possessory act of 1852, must show com- 
pliance with the provisions of the act He 
must be a citizen of the United States; 
must file the affidavit required by section 
two ; and make his improvements within 
ninety days, etc. Merely residing on a 
part of the land, tracing lines, putting up 
stakes for boundaries, etc., is not sufficient. 
lb. 

64. Merely going on waste, uninclosed 
public land, and building or occupying i^ 
house and corral, and even subsequently 
cutting hay on part of the land, does not give 
the party any claim to or possession of the 
whole tract of one hundred and sixty 
acres. The case would be different if the 
party claimed and entered under the pos- 
sessory act of this State, and pursued the 
necessary steps prescribed by it ; or prob- * 
ably, if he had made his entry under the 
preemption laws of the United States. 
Garrison v. Sampson, 15 CaL 95. 

65. Where, in such case — there being 
no claim under the possessory act, or the 
preemption laws of the United States — 
plaintiff claims one hundred and sixty 
acres by force of his prior possession, and 
a contract or consent on the part of de- 
fendant, whom he let into possession, to 
hdld the premises for him, or subject to 
his order, the judgment cannot be in favor 
of plaintiff for the whole tract, but only 
for the small part on which the house and 
corral were situated, and of which plaint- 
iff was in the actual occupancy — ^there be- 
ing no proof, except defendant's general 
consent, as above named, that defendant 
agreed to hold the whole tract for plaint- 
iff, lb. 

66. In ejectment for mineral land, 
plaintiff averred possession of a large tract 
of land, including the mining ground in 
cootroversy, and that he occupied the land 
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for agricultural and mining purposes, with- 
out statin (ic that any use was made of the 
particular portion held bj defendants. 
This averment of possession, and also the 
averment of ouster, were insufficiently de- 
nied in the answer ; but the answer aver- 
red affirmatively, that, at the time defend- 
ants entered upon the ground in dispute, 
it was a part of thq public domain of the 
United States, contained large and valua- 
ble deposits of gold, that they entered 
upon and took possession of it for mining 
purpose?, and thattliey have since held 
and used it for such purposes only. The 
court below gave judgment for plaintiff 
on the pleadings : held, that these affirm- 
ative averments of defendants being 
proved, plaintifi^ could not recover without 
showing such an actual and meritorious 
possession and occupancy as rendered the 
interference of the defendants unjust and 
inequitable ; that he could not recover on 
the pleadings because the character of his 
possession did not appear, the complaint 
^nofaverring that this particular portion of 
the land was ever used by plaintiff for any 
purpose whatever. Smith v. Doe, 15 CaL 
104. 

67. The allegation of possession is. too 
broad to defeat the rights of a person who 
has in good faith located upon public min- 
eral land for the purpose of mining. lb. 

68. Ejectment for mining ground, the 
parties being owners of claims on opposite 
sides of the same hill. Plaintiffs were an 
ordinary joint stock company, or common 
partnership, and claimed by purchase and 
transfer from the original members of the 
company. The practice of the company 
was to issue to members certificates of 
stock, and these certificates constituted the 
only . evidence of membership recognized 
by the ccmapany, transfers being made by 
an assignment of the certificates, and a 
notice thereof in the books of the com- 
pany. On the trial, these certificates with 
the assignments were read in evidence by 
plaintifiTs, to show their interest in the 
ground, and their right to maintain the ac- 
tion, defendants objecting to them on the 
ground of irrelevancy, and that their exe- 
cution was not proved. The court in- 
structed the jury — 1st, that if they found 
that plaintiffs located their claim as now 
claimed, before the location of defendants' 
claim, then they should find for plaintiffs ; 
and 2d, if they found that defendants 



never located any claim adjoining plaint^ 
iff 's claim, then they should find for-plaint- 
ifis : held, that the instructions are wrong, 
as violating the principle that plaintiff 
must recover on the strength of his own 
title ; that defendants, having been in 
actual possession for a long time, wene not 
required to show anything beyond it until 
a prior and paramount nght was shown in 
plaintiffs ; that it was not essential to de- 
fendants' possession that they had ever 
formally located their claim in accordance 
with any mining regulations, or that they 
had or claimed any other mining ground. 
Pennsylvania Mining Go* v. OwenSy 15 
Cal. 136. 

69. Possession taken of the property 
mortgaged, by consent of the owner or by 
contract with him, may confer Hghts as 
against third parties, but they are inde- 
pendent and distinct from any rights 
springing from the mortgage, from which 
they derive no suppo;!. Johnson v. Sher^ 
man, 15 CaL 293. 

70. To sustain forcible entry and de- 
tainer, plaintiff must have been in actual 
possession, and where the land is public 
land, not taken up under our possessory 
act nor under the federal laws, such act- 
ual possession can be shown only by act- 
ual inciosure or its equivalent. Preston 
v. Xehoe, 15 Cal. 318. 

71. A stranger to the title of real prop- 
erty, though in possession, cannot go into 
equity and enjoin the purchaser and own- 
ers thereof from setting up and enforcing 
their title, on the ground that it was 
fraudulently and illegally acquired by 
them of a third person who does not com- 
plain. TreadweU v. Payne, 15 Cal. 499. 

72. Where a vendee of personal prop-, 
erty buys it bona fide, takes possession 
openly and holds it in exclusive posses- 
sion for a year or more, and afterwards 
puts the property into the possession of 
the vendor as attorney in fact of the ven- 
dee, this qualified possession of the ven- 
dor does not, as matter of law, show the 
sale to be fraudulent and void as against 
the creditors of the vendor. Stevens v. 
Irwin, -15 Gal. 506. 

73. Where plaintiff had been in the 
peaceable and quiet possession and use of 
premises through his agent and by his ten- 
ants, and the building being unrented, had 
locked the door and taken the key to his 
office, he was in the '' actual possession " 
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of the premises, within the statute of 
forcible entry and detainer. Minium v. 
Burr, 16 Caf. 109- 

74. That statute does not require actual 
occupancy, and ^' actual possession" con- 
sists as much of a present power and right 
of dominion as of an actual corporal pres- 
ence in the house. Ih, 

75. Where a building locked up and so 
in possession of plaintiff has been entered 
by third persons, and taken possession of 
forcibly and unlawfully, and is detained, it 
should be lefl to the jury to determine how 
and by whose direction, agency, or pro- 
curement the entry was made, and whether 
by preconcert and arrangement or not ; 
and if they find possession was not taken 
by the act, agency, and cooperation of all 
the defendants, and the holding, whether 
by one or many, was in pursuance of such 
arrangement or preconcert, then the de- 
fendants are guilty of the entry and de- 
tainer. Ih. 

76. The fact that the defendants did not 
themselves go into the actual corporal 
possession of the premises, or did not 
personally take possession of make entry, 
does not defeat the action. Ih. 

11, The objection to a complaint in 
forcible entry and detainer, that it does not 
aver " actual" possession — the word " pos- 
session" only being used — ^was a mere de- 
fect in pleading, which should have been 
taken advantage of below, where, if the 
objection be good, the complaint could have 
been amended, but it cannot be urged in 
the supreme court for the first time. Ih, 

78. There is no necessity, in a complaint 
in ejectment, in negativing the possibly 
rightful character of defendant's posses- 
sion. Such possession is a pleadable and 
issuable fact ; but if it rest upon any exist- 
ing right, defendant must show it affirma- 
tively in his defense. Payne v. TrecLd- 
well, 16 Cal. 243. 

79. On the trial in ejectment, plaintiff 
can rest his case, in the first instance, upon 
proof of his seizing, and of the possession 
by defendants. From these facts, when 
established, the law implies a right to the 
present possession in the plaintifiT, and a 
holding adverse to that right in defend- 
ants. Ih. 244. 

80. In this State, although the larger 
portion of the mineral lands belong to the 
United States, yet defendant cannot defeat 
an action for mining claims, water privi- 

54 



leges and the Uke, by showing the para- 
mount title of the government. Our 
courts, in determining controversies be- 
tween parties thus situated, presume a 
grant from government to the first appro- 
lyiator. This presumption, though of no 
avail against the government, is held abso- 
lute in such controversies. Coryell v. 
Cain, 16 Cal. 572. 

81. In controversies respecting public 
lands, other than mineral lands, the title, as 
between citizens of. the State, where 
neither party connects himself with tlft 
government, is considered vested in the 
first possessor, and to proceed from him. 
This possession must be an actual one, 
and not constructive ; and the right it con- 
fers must be distinguished from the right 
given by the possessory act of the State. 
Ih. 

82. A party relying on the possessory 
act of the State must show compliance 
with its provisions, and can then maintain 
an action for the possession of land occu- 
pied for cultivation or grazing, without 
showing an actual enclosure or actual pos- 
session of the whole claim. Ih. blZ, 

83. Where plaintiff relies not on the 
possessory act of the State, but on the 
prior possession of himself, or of parties 
through whom he claims, sucli^possession 
must be shown to have been actual in him 
or them; and by actual possession is 
meant a subjection to the will and domin- 
ion of the claimant, and is usually evi- 
denced by occupation, by a substantial in- 
closure, by cultivation, or by appropriate 
use, according to the particular locality 
and quality of the property. Ih. 

84. The cases where possession must be 
surrendered, before action for the purchase 
money can be brought, are those where a 
contract has been made, and possession has 
been taken thereunder, and the vendee 
seeks to rescind the contract, on the ground 
of defective title, or the inability of the 
vendor to perform the contract on his part, 
or of some fraudulent representations in- 
ducing its execution. In these cases, the 
vendee must first offer to restore whatever 
he has received, before he can call upon 
the vendor to refund the purchase money. 
Where the contract is void, there is nothing 
to rescind; no rights are acquired, and 
there are in consequence no rights to re- 
store. This distinction between the cases 
where the possession is taken under a con- 
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tracts and where there is possession with | 
a void contract — that is, where there is no 
contract — rests upon principle, and is fully 
recognized by the authorities. Mc Oracken 
V. Oity of San Francisco j 16 Cal. 628. 

85. To render possession adverse, so ^ 
to set the statute of limitations in motion, 
it must be accompanied with a claim of 
title ; and this claim, when founded " upon 
a, written instrument as being a convey- 
ance of the premises," must be asserted by 
the occupant in good faith, in the belief 
tihit he has good right to the premises, and 
with the intention to hold them against all 
the world. The claim must be absolute — 
not dependent upon any contingencies — 
and must be ^^ exclusive of any other 
right ;" and to render the adverse possess- 
ion, thus conmienced, effectual as a bar to 
a recovery to the true owner, the possess- 
ion must be continued without interrup- 
tion, under such claim, for ^^ve years. 
When parties assert, either by declarations 
OP conduct, the title to property to be in 
others, the statute cannot, of course, run 
in their favor. Their possession, under 
such circumstances is not adverse. It 
would seem impossible, therefore, for the 
parties who have sued for the purchase 
money — basing their right to recover upon 
the ground'that the title to the property 
never passed to them, but that it still re- 
mains in the city, and that the proceedings 
of the mayor and land committee were un- 
authorized acts — to set up an adverse pos- 
session against the city. Ih, 636. 

See Ejectment, IV, Forcible Entry 
AND Detainer, Use and Occupation. 



89. The possession of a promissory note, 
whether obtained before or after maturity, 
is prima facie evidence of ownership. Mc" 
Gann v. Lewis, 9 Cal. 246. 

90. Lawful possession of personal 
property is prima facie evidence of own- 
ership, and property thus possessed is 
prima facie liable to be seized under a 
writ of attachment against the party in 
possession of such property. KiUey v. 
ScanneU, 12 Cal 75. 

91. The doctrine of continuous posses- 
sion of personal property has no applica- 
tion to the case of a paper, the mere evi- 
dence of a debt BdU v. Hedding, 13 
Cal. 220. 

92. Personal property beyond the limits 
of this State, assigned in trust to pay the 
creditors of the assignor, the assignor and 
assignee both residing and being at the 
time in the*foreign jurisdiction, where the 
property was, and possession being taken 
by the latter, rest in the assignee accord- 
ing to the lex loci, and his title will be 
maintained here against execution by the 
creditors of the assignor. Forbes v. Scan' 
neU, 13 Cal. 276. 

93. A surviving partner has, under the 
statute of May, 1850, regulating the settle- 
ment of the estates of deceased persons, 
section one hundred and ninety-eight., the 
exclusive right to possession, and the ab- 
solute power of disposition of the assets 
of the partnership. People v. HiU, 16 
Cal. 118. 

See Delivery, Segregation, Stat- 
ute OP Frauds. 



IL Op Personal Property. 

86. The rule of law that possession of 
personal property is prima facie evidence 
of ownership is uniform, and applies as 
well to vessels. Bailey v. Steamer New 
World, 2 Cal. 373. 

87. Possession of personal property is 
prima facie evidence of ownership. The 
possession of the servant is the possession 
of the master. Goodwin v. Gaa/r, 8 Cal. 
617. 

88. A party in the actual possession of 
cattle at the time of the injury, can main- 
tain an action for an injury to them while 
in his possession. Polk ^. Coffin, 9 CaL 58. 



in. Abandonment op Possession. 

94. Laying off land into town lots, sell- 
ing the same, and exercising other acts of 
ownership over them, is no evidence of 
abandonment; but taken in connection 
with previous acts of ownership, furnishes 
additional evidence of possession. Plume 
V. Seward, 4 Cal. 97. 

95. Where a party only shows prior 
possession, that reliance may fail, if it be 
shown that he voluntarily abandoned his 
possession, without the purpose of return- 
ing. Bequette v. Gatdfield, 4 Gal. 279. 

96. The removal of an enclosure of 
land, for the purpose of replacing it with 
a better one, so far from being evidence of 



POSSESSION.— POWDER MAGAZINE.— POWER. 



839 



Abandonment of Poweaeion. — ^Powder Magazine. — Power. 



an intention to abandon the premises, is 
direct evidence of the contrary. Sweet" 
land V. HiU, 9 Cal. 557. 

97. The doctrine of abandonment only 
applies where there has been a mere naked 
possession without title. But where there 
is a title, to preserve it there need be no 
continuance of possession ; and the aban- 
donment of possession cannot affect the 
rights held by virtue of the title. Ferris 
V. Coover, 10. Cal. 631. 

98. In ejectment it is not reasonable to 
hold that plaintiffs intended to abandon all 
rights to any other land, provided the 
official survey dii not conform to the 
boundaries they indicated. Moore v. Wilk- 
tnsony 13 Cal. 489; Moore v. Eof, 13 
Cal. 489. 



POWDER MAGAZINE. 

1. The act of the legislature of 1852, 
authorizing the construction of a powder 
magazine in the city of San Francisco, did 
not repeal the right of the city to license 
a powder magazine which previously ex- 
isted by virtue of the power granted in her 
charter, and powder could be stored in 
either magazine. Harley v. Heyly 2 Cal. 
481. 
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POWER. 

1. The power to fill an office carries by 
implication the power to fill a vacancy and 
all necessary authority to carry out the 
original power, and prevent it from be- 
coming inoperative. People v. Fitch, 1 
Cal. 536 ; People v. Campbell, 2 CaL 137. 

2. Corporations or quasi corporations 
possess only such powers as are expressly 
given by statute or by their charter, and 
such as are necessary to the exercise of 
the powers enumerated. Dunbar v. CUty 
of San Francisco, 1 Cal. 356. 

3. The State has the power to require 
the payment by foreigners of a license fee 



for the privilege of working the gold mines 
in this State. People v. Naglee, 1 Cal. 235. 

4. The authority by act of the legisla- 
ture to erect a court house and jail, would 
necessarily embrace the power to purchase 
the land on which to erect them. Z>^ Witt 
v. City of San Francisco, 2 Cal. 295. 

5. Where a vendor under a power to 
sell in ' a mortgage, received instead of 
money an article of fluctuating value, he 
is chargeable with the highest market 
value of the lot sold. BenJuxm v. jRowe, 
2 Cal. 408. 

6. Authority to deliver goods confers 
no authority to take them back, or to 
countermand the shipment Adams y. 
Blankenstein, 2 Cal. 418. 

7. Prima facie the governor of Cali- 
fornia, under the Mexican dominion, had 
the power to make a grant of mission 
lands to an individual, and a demurrer to 
a complaint setting forth such a grant, on 
the ground of want of authority in the 
governor, is not sustainable. Den v. Den, 

6 CaL 82 ; Brown v. City of San Fran-- 
cisco, 16 Cal. 458. 

8. When an agent is required to ac- 
complish a certain end, or to do a certain 
thing, all necessary incidental powers are 
implied. Zmcasv, City of San Francisco, 

7 Cal. 473. 

9. An agent cannot delegate discretion- 
ary powers, but he may delegate mere 
mechanical powers or duties. Sayre v. 
Nichols, 7 Cal. 542. 

10. An agent for the collection of a 
note is confined to the taking of money in 
payment, and has no power to take goods 
in payment, unless special authority be 
given, of which there must be proof. 
Mudgett v. Day, 12 Cal. 140. 

11. The authority of an attorney, who 
appears will be presumed, and his action 
bind the party, unless in cases of fraud or 
insolvency of the attorney. Hoknes v. 
Rogers, 13 Cal. 201. 

12. Authority to an agent in general 
terms to collect or secure a claim of the 
principal, is not an authority to purchase 
for the principal the property of the debtor 
to secure the claim. Such purchase is not 
the natural or usual means of securing the 
debt. Tayhr v. Robinson, 14 CaL 899. 

13. If an agent has a power coupled 
with an interest, that is, a power which 
conveys to the agent an interest in the 
property, then the execution of the power 
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after the death of the principal is good. 
Tr avers Y, Orane^ 15 Cal. 16. 

14. In this State there is no limitation 
upon the power of disposition by will. 
Norris v. Harris, 15 Cal. 254. 

S^ Agency, Power op Attorney. 
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POWER OF ATTORNEY. 

1. An agent, authorized by power of 
attorney, to wind up and adjust the affairs 
of a mercantile house in the city of New 
York, derives no authority therefrom to 
bind his principal by a promissory note 
given for the purchase of real estate in the 
city of San Francisco. Fisher v. Salmon^ 
1 Cal. 414. 

2. A power of attorney acknowledged 
before a notary public in New York city, 
who is not authorized by our statute to 
take such acknowledgments, is insufficient. 
Lord V. Sherman, 2 Cal 501. 

3. When the vendor, under a power of 
sale reserved in such a contract, sells the 
property either at public or private sale, 
the surplus beyond the purchase money 
due belongs to the vendee, and the pay- 
ment of it may be decreed by judgment of 
the court against the vendor. Gouldin v. 
Buckelew, 4 Cal. 111. 

4. A power of attorney confirming all 
sales, leases and contracts, of every de- 
scription, confers the power to sell land. 
Sullivan v. Davis, 4 Cal. 292. 

5. General words in a power of attor- 
ney are limited and controlled by particu- 
lar terms and designations. The author- 
ity granted by B to A to do all acts in his 
name, concerning their mining operations, 
followed by the authority to sign B's 
name to any " company articles," does not 
authorize A to sign B's name to a promis- 
sory note, even where the money was used 
to carry on joint mining operations. 
Washburn v. Alden, 5 Cal. 464. 

6. The destruction of a power of attor- 
ney does not destroy the power. Upon 
the loss, its existence might have been 
shown, and the power continued so as to 
carry out the object of both the principal 
and agent Posten v. Rassette, 5 Cal. 469. 

7. Where a power of attorney is coupled 



with an interest, upon proper allegations, 
sustained by unequivocal proof, a court of 
equity will restrain its revocation and en- 
able the attorney to execute the trust. Ih. 

8. A party who gives a general power 
of attorney to another to transact all busi- 
ness, authorizing the attorney '^ to make, 
execute and deliver promissory notes," 
will be held liable for all such notes, etc, 
executed in his name by his attorney, 
when they have reached the hands of an 
innocent holder, although they may have 
been made for the private purposes of the 
attorney. Hellman v. Potter, 6 Cal. 15. 

9. A power of attorney authorizing the 
attorney ^ to settle and adjust all partner- 
ship debts, accounts and demands, and all 
other accounts and demands, now subsist- 
ing, or which may hereafter subsist be- 
tween me and any person or persons 
whatever," and to execilte releases for such 
purposes, does not confer a power to re- 
lease a covenant of guaranty made to the 
principal and others jointly for the pay- 
ment of rent and purchase money of prop- 
erty sold by them as tenants in common. 
Johnston V. Wright, 6 Cal. 375. 

10. Where authority to perform spe- 
cific acts is given by a power of attorney, 
and general words are also employed, such 
words are limited to the particular acts 
authorized. Billings v. Morrow^ 7 Cal. 
175. 

11. A general ratification of all the acts 
of an attorney does not include acts not 
within the scope of the power. The prin- 
cipal who ratifies must know the charac- 
t^ of the acts to be ratified, otherwise the 
ratification is void. lb. 

12. The principal is not bound to notice 
recorded conveyances, executed in his 
name by his attorney, not authorized by 
the power. lb, 

13. It must be assumed that as a party 
made the power of attorney to be executed 
in this State, he did so with a full knowl- 
edge of the law as it existed here at the 
time. Davidson v. Dallas, 8 Cal. 249. 

14. Where a principal gives a power 
expressly to collect debts for the purpose 
of providing the means to return advances 
made by the agent, there would seem to 
be no doubt of the irrevocable character 
of the power. Marziou v. Pioche^ 8 Cal. 
535. 

15. Where D. gave a power of attorney 
to P., authorizing and empowering him to 
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" sell and convey " certain real property, 
belonging to D. & P., executed to V. a deed 
of the property, purporting on its face to 
be for the consideration of $8,000, when, 
in fact it was not executed upon any sale 
or for any consideration paid or agreed to 
be paid, but in order to enable V. to con- 
trol the property, and keep off trespassers, 
held, that the deed not being executed in 
pursuance of the power, did not pass any 
title to the grantee, and, as between the 
attorney and the grantee, it was a nullity. 
Dupord V. Wertheman^ 10 Cal. 867. 

16. A power to sell and convey prop- 
erty is special, and must be strictly pur- 
sued. Ih. 

17. No presumption of a ratification of 
an alleged sale under a power can be in- 
dulged, unless knowledge of the alleged 
sale, with its attendant circumstances, is 
brought home to the grantee of the pow- 
er. Ih, 

18. A power of attorney not affecting 
real estate is not required to be recorded, 
and the fact of such instrument being 
acknowledged and recorded does not au- 
thorize it to be read in evidence without 
proof of its execution. Stevens v. J^ivin, 
12 CaL 308. 

19. A deed made under and in pursu- 
ance of a general power of attorney, 
which authorizes the attorney ^^ to make 
and execute conveyances," and where the 
purchase money was received by the prin- 
cipal, cannot be assailed for the want of 
authority to execute it. Hunter v. Watson^ 
12 Cal. 376. 

20. Where a building is in process of 
construction by three tenants in common, 
according to a plan agreed on, a power of 
attorney from one to an agent, authoiizing 
him ''to represent the principal's interest 
in the property, to cast his vote in rela- 
tion thereto, in all matters relating to the 
administration or improvement of the 
property, and to do and perform every act 
or thing relating to and concerning such 
interest, except the sale or hypothecation 
thereof," authorizes the agent to consent 
to alterations in the plan. Hastings v. 
ffaUecL 13 CaI 211. 

21. Where a power of attorney, not un- 
der seal, authorizes the agent to sell a 
saw mill, dwelling, etc., by the execution 
of all needful instruments, sealed or other- 
wise, and the agent sells the right of the 
principal by a paper not under seal, rep- 



resenting himself as the attorney of the 
principal, and the vendee takes possession 
and retains it for several years, he has an 
equitable estate in the premises, with the 
right to its full enjoyment, and this right, 
united to possession, enables him to main- 
tain an action for interruption to his pos- 
session, or injury to the property. Mc' 
Donald y. Bear River and Auburn W, and 
M O)., 13 Cal. 234. 

22. A power of attome;^ to sell 'land 
must contain some description of the prop- 
erty sold, unless it be shown aliunde 
that the land in controversy is the only 
land owned by the principal at t}ie time. 
Stafford v. Lick, 13 Cal. 242. 

23. Where one man acts openly and 
avowedly for another in leasing or con- 
trolling his property, this is sufficient, as 
against third persons, to show that the 
property is that of the person recognized 
by the agent as owner ; and the posses- 
sion of the agent is the possession of the 
principal, who can maintain forcible and 
unlawful detainer against such third per- 
sons, whether the agent had any written 
authority or not. And where proof was 
admitted, without objection, of the acts of 
the agent in renting and controlling the 
property for the principal, defendant can- 
not afterwards claim a nonsuit on the gen- 
eral ground that no power of attorney 
from the principal was shown, and that, 
therefore, his possession was not suffi- 
ciently proven. Mtntum v. Burr^ 16 Cal. 
109. 

24. A power of attorney, authorizing 
the agent to ''superintend my real and 
personal estate, to make contracts, to settle 
outstanding debts, and generally to do all 
things that concern my interest in any 
way, real or personal, whatsoever, giving 
my said attorney fiill power to use my 
name, to release others or bind myself, as 
he may deem proper and expedient, here- 
by making the said Schoolcrafl my gen- 
eral attorney and agent, and by these pres- 
ents ratifying whatsoever my said attor- 
ney may do by virtue of this power," gives 
the agent power to execute a lease of real 
estate, containing a clause that the lessee 
" shall have the privilege of purchasing 
any part of said land during the continua- 
tion of this lease, at its value, in prefer- 
ence to any other persons." De Rutte v. 
Muldrow, 16 CaL 512. 

25. Where a power of attorney rela- 
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tive to real estate authorizes the agent 
^^ to grant, bargain and sell the same, or 
any part or proportion thereof, for such 
8um or price, and on such terms as to him 
might seem meet," the agent has no power 
to make a conveyance in consideration of 
love and affection in the principal for the 
grantee in the conveyance, and such con- 
veyance is on its face a nullity. The 
power of attorney authorizes a sale for a 
momed consMeration only. MoU v. Smith, 
16 Cal. 557. 
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PRACTICE. 

1. After the process of the court is 
finally and completely executed, from that 
moment the power of the sheriff" under it, 
and the authority of the court to enforce 
it, cease. Loring v. lOsley, 1 Cal. 28. 

2. When a cause is assigned for trial on 
a certain day, and afterwards for a novel 
reason the court abridges the delay, with- 
out the consent of the defendant, and or- 
ders the cause to be tried at an earlier day, 
the proceedings are irregular. Horrell v. 
Gray, 1 Cal. 184. 

3. In an action on a promissory note by 
a special endorsee against the maker, the 
plaintiff* must prove at the trial the gen- 
uineness of the endorsements, although the 
defendant has not denied the same under 
oath. It need not be proven in the action 
against the endorsers, if they fail to deny 
the genuineness of the endorsements. 
Grogan v. MucJde, 1 Cal. 159; Youngs 
V. BeU, 4 Cal. 202. 

4. All distinctions between actions at 
law and suits in equity, and between the 
forms of such actions, are abolished. Rowe 
V. Chandler, 1 Cal. 178. 

5. The legislature clearly intended by 
the code that all technical and formal de- 
fects should be disregarded, and the rights 
of all parties to a suit should be determ- 
ined in that suit^ without turning the par- 
ties round to a new action for the purpose 
of obviating some technical difficulty. 1 b. 

6. The code provides that there shall be 
but one form of civil action, but it does not 
intend to abolish all distinctions between law 
and equity as to actions. The innovation 
extends only to the form of action and the 



pleadings, while the technicalities of the 
pleading have been dispensed with. Z>e- 
witt V. Hays, 2 Cal. 468 ; Smith v. Rowe, 
4 Cal. 7. 

7. The plaintiff*, and not the defendant, 
always in contemplation of law, has the 
affirmative, and the right to open and con- 
clude the argument Benham v. Rowe, 
2 Cal. 408. 

8. The code gives to a married woman 
the right to sue in her own name without 
her husband, when it concerns her separ- 
ate estate. Snyder v. Webb, 3 Cal. 86. 

9. A married woman cannot bring suit 
in her own name upon a contract which 
she is not authorized by statute to make. 
Ih. 88. 

10. Under the code, where the mere 
forms of proceeding are simplified, all that 
is substantial in the body of the law is 
preserved to give it certainty and logical 
conclusiveness as a science. Sampson v. 
Shaeffer, 8 Cal. 201. 

1 1. In the absence of any statutory pro- 
hibition, the court may in equity resort 
to the well known rules and settled prin- 
ciples of chancery cases. Smith v. Rowe, 
4 Cal. 7. 

12. No statute should be construed so 
as to give a retrospective effect to divest 
the rights of individuals vested previous to 
its passage, or previous to the time the act 
took effect unless such intention be ex- 
pressed in terms. People v. Bays, 4 Cal. 
181. 

18. It is always within the power of a 
court when exercising proper discretion to 
extend the time fixed by law, whenever 
the ends of justice would seem to demand 
such an extension. Wood v. Forbes, 5 
Cal. 62. 

14. Two of the leading ends contem- 
plated by the code are simplicity and 
economy. Adams v. Hackett, 7 Cal. 201 *; 
Piercy v. Sabin, 10 CaL 28. 

15. Our system of practice recognizes 
none of the old forms of action, but is de^ 
signed to afford a plain, unembarrassed 
remedy upon the particular facts of each 
case. Ortman v. Dixon, 13 Cal. 37. 

16. The code, regulating proceedings in 
civil cases, applies as a general rule, as 
well to equity as to common law suits. 
Riddk V. Baker, 13 CaL 302 ; Goodwin 
V. Hammond, 13 Cal. 169 ; Duffy. Fisher, 
15 Cal. 380. 

17. Mining claims are real estate with- 
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in the cod^ defining the venue of civil 
actions. JvcUts v. Whitey 19 Cal. 324. 

18. Where it appears from the whole 
conduct of a cause that a particular fact is 
admitted belween the parties, the jury 
have the right to draw the same conclu- 
sion as to that fact as if it had been 
proved in the evidence, and to draw such 
conclusions as to all the issues on the 
record. PoweU v. (hdkUicm, 14 Cal. 117. 

19. The legislature may constitutionally 
prescribe rules of practice in criminal or 
civil cases. People v. Arnold^ 15 Cal. 
479. 

See Admission, Amendment, Ans- 
wer, Appeal, Complaint, Demubrer, 
Pleading. 



PRE-EMPTION. 

1. Where the defendant claimed title to 
the premises as part of a preemption claim 
located by him, he must prove an inclos- 
ure of, or marked and visible boundaries, 
embracipg the lot in dispute. Larue v. 
GaskinSy 5 Cal. 166. 

2. The policy of the government of the 
ITnited States has been to encourage the 
immigration of foreigners, and to this ex- 
tent a system of preemption has been 
adopted in all territories and new States, 
in which there is no discrimination be- 
tween foreigners and native citizens. Peo- 
ple V. Folsoniy 5 Cal. 379. 

3. The right to a preemption in public 
' land is not assignable ; but the possession 

of public land, whether taken for the pur- 
pose of getting a preeiaption right or any 
other purpose, or the kmd itself, may be 
mortgaged. Whitney v. Buchmariy 13 
Cal. 539. 

4. A defendant in ejectment, claiming 
under the government of the United States 
as a new preemptioner, cannot show that 
the land described in the grant from the 
Merican government and petition to the 
land commissioners is different from that 
embraced in the patent. Tount v. Hotoellf 
14 Cal. 469. 

5. Settlers upon mining lands cannot 
claim «^tle under the preemption law, as 
mineral lands are expressly exempted from 



preemption by the legislation of Congress. 
Boggs v. Merced Mining Co.y 14 Cal. 373. 

6. The municipal preemption act of 
May 23d, 1844, confers a right upon the 
corporate authorities or county judges, to 
purchase the land forming a town site, at 
the minimum government price, for the 
benefit of the inhabitants thereof, before 
the commencement of the public sale of 
the body of the land in which the town 
site is included — ^and if such right be not 
exercised, such lands, with the general 
mass, are offered for sale to the public. 
DoUy. Meador, 16 CaL 314. 

See Land. 



PRESCRIPTION. 

See Limitation, Statute of. 



PRESUMPTION. 

1. A grant of land by a Mexican al- 
calde before the war will be presumed to 
have been made in the course of his ordi- 
nary and accustomed duties and within the 
scope of his legitimate authority, and the 
bujnden of proof hes on him who contro- 
verts the validity of such a grant to show 
that it is not made by a competent officer 
and in the form prescribed by law. Beg- 
nolds V. West, 1 Cal. 326 ; Pagne v. Tread- 
well, 16 Cal. 227.. 

2. Where judgment was entered upon 
a default for $124.75, and it did not ap- 
pear that any testimony had been heard, 
the presumption that a judicial officer had 
acted regularly was held to apply. Orane 
V. Brannan, 3 Cal. 195. 

3. In the absence of proof, where the 
judgment itself of another State is silent 
on the subject, it will be presumed that 
under the law of that State no interest is 
allowed on judgments of that character. 
Thompson v. Manrowy 2 Cal. 100 ; Cav- 
ender v. Guild, 3 CaL 253. 

4. A grant of land in San Francisco 
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made by an alcalde, whether a Mexican 
or of any other nation, raises the presump- 
tion that the alcalde was a properly quali- 
fied officer ; that he had authority to make 
the grant, and that the land was within 
the boundaries of the pueblo. Gohcts v. 
Rai^n, 3 Cal. 450. 

5. Where there is no abandonment or 
dedication of the land, the use for a limit- 
ed time by the public cannot fairly raise 
the presumption of a dedication. Oity of 
San Francisco v. ScoU^ 4 Cal. 116. 

6. Where proof has been given that a 
newspaper containing notice of the disso- 
lution of a partnership between the de- 
fendants was taken by the plaintiffs at 
the time, it is not error to admit in evi- 
dence other papers not taken by way of 
establishing the publicity of the notice, 
and raising the presumption of their ac- 
tual knowledge of the fact. TreadweU v. 

WeUs, 4 Cal. 263. 

7. Where two parties rely upon posses- 
sion solely, as proof of title, the presump- 
tion of ownership is in favor of the first 
possessor. Potter v. Knowles, 5 Cal. 88. 

8. Where a hired person continues in 
employment ai^er the expiration of the 
contract, and without any new contract, 
the fair presumption is that both parties 
understood that the same salary was to be 
paid* Nicholson v. Patching 5 Cal. 475. 

9. An officer will not be presumed to 
have exceeded his authority, especially the 
ofiicer of a foreign government. Den v. 
Den, 6 Cal. 82. 

10. The question of homestead is a 
question of fact, and the presumption aris- 
ing from residence may be defeated by 
facts and circumstances aliunde. Holden 
V. Pinney, 6 Cal. 236. 

11. For the purpose of settiing men's 
differences, a presunjption is often in- 
dulged, where the fact presumed cannot 
have existed. Conger v. Weaver^ 6 Cal. 
656. 

12. Possession gives title only by pre- 
sumption : then, when the possession is 
shown to be public land, why may not any 
one oust the possessor ? Why can the lat- 
ter protect his possession? Only upon 
the doctrine of presumption for a license 
to occupy from the owner will be pre- 
sumed. Ih. 557. 

13. Where plaintiffs gave their note, 
payable in one year, with ten per cent, in- 
terest, when the current rate was ten per 



cent, per month, in consideration of which 
he received \ covenant from the payees 
to convey them certain land, on the pay- 
ment of the note at maturit}% the low rate 
of interest raises the presumption that the 
parties intended that the note should be 
paid at maturity. Brown v. CoviUatidj 6 
Cal. 572. 

14. When there are two presumptions 
equally reasonable, arising upon the fiice 
of the record, this court is bound to adopt 
that which will maintain the judgment of 
the court below. Whipley v. Flower^ 6 
Cal. 632. 

15. The fact that a bill of exchange by 
the usual conveyance reached its destina- 
tion within a month from its date, was 
sufficient to raise a presumption that de- 
fendants had received notice of payment 
in double that time. Weaver v. Page^ 6 
Cal. 684. 

16. A party being abou# to fail can as- 
sign a bill of lading of the goods to arrive, 
not yet paid for, to another in trust for 
the vendor, and the vendor's assent is pre- 
sumed, being for his benefit. Le Cacheux 
V. Gutter, 6 Cal. 681. 

17. Parties in possession of land claim- 
ing title thereto are presumed to be the 
owners of the same. Sacramento VaUey 
R. R. Co. V. Mojffaty 7 Cal. 579. 

18. In the case of an absent person, 
from whom no tidings are received, the 
presumption of life ceases at the end of 
seven years. Ashburyv, Sanders, 8 CaL 64. 

19. The fact that a fugitive from justice 
had not been heard of for sixteen months, 
and that he was a passenger on a particu- 
lar vessel, bound for a specified port, and 
that neither the vessel nor crew had ever 
been heard from, is not sufficient to raise 
a legal presumption of death. lb. 

20. The act of the officer making the 
assessment must be presumed to be in con- 
formity with law, until the contrary is 
shown. Palmer v. Doling, 8 Cal. 387. 

21. Where a party employed receives 
a regular specific monthly salary for his 
services, the presumption of law is that all 
services rendered by him for his employer 
during that period, which are of nearly a 
similar nature to those of his regular du- 
ties, are paid for by his salary, and to 
overcome this presumption he must show 
an express agreement for exti*a pay, oth- 
erwise he cannot recover. Caneg,y, Hal- 
leek, 9 Cal. 201. 
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22. Where there is an entire absence 
of evidence in the record on a point, still 
the presumption would be in favor of the 
jurisdiction of the court, and of the regu- 
larity of its proceedings ; and for the want 
of such evidence the decree cannot be im- 
peached in this collateral action. Alder- 
son V. BeU, 9 Cal. 321 ; Battersby v. Ah- 
hoU, 9 Cal. 568 ; People v. Glenn, 10 Cal. 
87. 

23. Mere hearsay evidence of the wife 
having given birth to a child more than a 
year after the separation, and connecting 
therewith the name of a third party as its 
reputed father, raises no presumption of 
access by the husband. Wells v. Stout, 9 
Cal. 498. 

24. The law presumes in favor of the 
acts of all pubUo officers. Summers v. 
Dickenson, 9 Cal. 556 ; ffart v. Burnett, 
15 Cal. 616. 

25. If a child is over fourteen years of 
age, the presumption is that he possesses 
the requisite knowledge and understand- 
ing to be a witness ; but if under that age 
the presumption is otherwise, and it must 
be removed upon the examination by the 
court, or under its direction and in its 
presence, before he can be sworn. Peo- 
ple V. Bemal, 10 Cal. 67. 

26. No presumption of a ratification of 
an alleged sale under a power can be in- 
dulged, unless knowledge of the alleged 
sale, with its attendant circumstances, is 
brought home to the grantee of the power. 
Dupont V. Wertheman, 10 Cal. 367. 

27. Presumptions are the conclusions 
which the law draws from acts which leave 
no reasonable question of the intent or mo- 
tive. Williams v. CoviUaud, 10 Cal. 428. 

28. The mere fact that one tenant in 
common or pattner goes away and re- 
mains absent from the premises of the 
joint business or property, leaving his asso- 
ciates in possession, creates no presump- 
tion of abandonment, nor does his refusal 
to pay, or his delay in paying the expenses 
of the business, or the assessments, create 
of itself a forfeiture. Waring v. Orow, 11 
Cal. 371. 

29. The law of this State in relation to 
the right of husband and wife as to the 
common property is similar to the laws of 
Louisiana and Texas ; and in those States 
it is held by their highest tribunals, that 
all property acquired by either spouse 
during the existence of the community is 



presumed to belong to it, attd that this pre- 
sumption can only be overcome by clear 
and satis&ctory proof that it was acquired 
by the separate funds of one or the other ; 
and that the burden of proof lies upon the 
party claiming the property as separate. 
Smith y. Smith, 12 Cal. 224; Meyer v. 
Kinzer, 12 Cal. 252. 

30. Where a brick building was erected 
on such lots during the existence of the 
community, the presumption that it was 
but the form in which the common prop- 
erty was invested is too cogent to be over- 
come by loose and unsatisfactory testi- 
mony. Smith V. Smith, 12 Cal. 224. 

31. The invariable presumption which 
attends the possession of property by either 
spouse, during the existence of the com- 
munity, can only be overcome by clear 
and certain proof that it was owned by the 
claimant before marriage, and acquired 
afterwards in one of the particular ways 
specified in the statute, or that it is prop- 
erty taken in exchange for or in the invest- 
ment, or as the price of the property so 
originally owned or acquired. Meyer v. 
Kinzer, 12 Cal. 253. 

32. The law presumes nothing in favor 
of the jurisdiction of justices' courts, and 
a party who asserts a right under the 
judgment of a justice, must affirmatively 
show every fact necessary to confer such 
jurisdiction. Swain v. Marsh, 12 Cal. 285. 

33. A child bom in lawful wedlock is 
presumed to be the child of the husband. 
Baker v. Baker, 18 Cal. 99. 

84. Presumptions are indulged to supply 
the absence of facts, but never against 
ascertained established facts. Boggs v. 
Merced Mining Go,, 14 Cal. 375. 

35. It is a very convenient rule in de- 
termining controversies between parties on 
the public lands, where neither can have 
absolute rights, to presume a grant from 
the government of mines, water privileges 
and the like to the first appropriator, but 
such a presumption can have no place for 
consideration against the superior pro- 
prietor. Ih, 

36. The presumption under our statute 
is, that all land in the State is public land 
until the legal title is shown to have passed 
from the government to private parties, 
and this presumption is reconcilable with 
the presumption arising from possession. 
Burdge v. ^t^, 14 Cal. 383. 

37. The possession of agricultural land 
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b prima facie i^roof of title against a tres- 
passer, bat where it is shown that the party 
goes on mineral lands to mine, there is 
no presumption that he is a trespasser, 
and the statutory presumption that it is 
public land, in the absence of proof of 
title in the person claiming it as agricul- 
tural land, applies. Burdge v. Smithy 14 
Cal. 383; GcriyeU v. Cain, 16 CaL 573. 
68. In the absence of proof to the con- 
trary, the common law is presumed to 
exist in those States in the Union which 
were originally colonies of England, or 
were carved out of such colonies. Ncrris 
V. Harris^ 15 Cal. 252. 

39. No such presumption can prevail as 
to the States of Florida, Louisiana and 
Texas. In these States, at the time of 
their accession to the country, organized 
governments existed, the laws of which 
remained in force until they were 
abrogated by proper authority, and new 
laws were promulgated. Ih. 253. 

40. In the absence of proof as to the 
laws of Texas, the courts of this State, in 
interpreting a will made in that State, will 
presume its laws to be in accordance with 
the laws of California. Ih. 

41. Where an appeal is taken by a 
party, and as a condition to give it effect, 
a bond or undertaking, with or by sureties, 
is annexed — ^the undertaking being exe- 
cuted for the benefit of the appellant — ^the 
law presumes it was executed at his re- 
quest, and probably no proof of ^at fact 
is requisite in a suit by the surety against 
the appellant, for money paid on account 
of the suretyship. At all events, very 
slight proof of such request would be re- 
quired. BosHc V. Love, 16 CaL 73. 
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PRIEST. 

1. The position of a priest who appears 
to have charge of church property coupled 
with an interest seems to be nearly anal- 
ogous to that of a sole corporation in 
England, and his power to sue is an in- 
separable incident to such corporation. 
SarUiUan v. Moses, 1 CaL 94. 

2. A priest had ^no authority to lease 



lands belon^ng to the mission after the 
cession of California to the United States, 
and a title so derived is invalid. Bravm v. 
a(hnnar,l Cal. 419. 
See Missions. 



PRINCIPAL. 

See Agency, Powek, Powbb of 
Attobnet. 



PRINTER, STATE. 

1. The legislature having elected a 
State printer, who resigned, and a State 
printer was during the session of the legis- 
lature appointed by the governor, and he 
resigned after the adjournment and during 
the recess, whereupon the governor ap- 
pointed another person to fill the vacancy 
supposed to exist : held, that this second 
appointment, as well as the first one, was 
irregular and void. People v. Fitchj 1 
CaL 536. 

2. The act of May Ist, 1854, creating 
the office of State printer, required the 
controller to draw his warrants on the 
treasury for such sums as may be due the 
State printer. This does not conflict with 
the general law requiring there should first 
be funds appropriated fyr that purpose. 
Bedding v. Bell, 4 Cal. 333. 

See Office. 
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PRISONER. 
See Lipbisonment. 
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PRIVILEGE. 

1. The confidential counselor, Bolicitor, 
or attomej of a partj, cannot be compelled 
to disclose the communications made to 
him, or letters or entries made to him in 
that capacity ; and the same rule extends 
also to the clerk of an attorney. Lands- 
herger v, Gorham, 5 CaL 451. 



PROBATE COURT. 

1. Letters of gwirdianshvp of a Itmaitc, 
issued by a probate court, cannot be ques- 
tioned in a collateral proceeding. Warner 
y. Wilsony 4 Cal. 313 ; overrukd in Smith 
y, .Andrews, 6 Cal. 654 

2. The constitutional provision which 
requires that in all issues of fact joined in 
the probate courts the jurisdiction of the 
district courts shall be unlimited, does not 
give the district court an appellate juris- 
diction from the probate courts. Seed v. 
McCormick, 4 Cal. 342. 

3. The claim of exclusive original juris- 
diction in courts of probate over the per- 
sons of minors as well as their estates is 
unfounded. Wilson v. Roach, 4 Cal. 366. 

4. The probate court is a court of special 
and limited jurisdiction: most of its general 
powers belong to a court of chancery, 
which still retains all of its jurisdiction, 
and persons not parties to the settlement of 
an account in the probate court may dis- 
regard the account and proceed against the 
administrator by bill. Cflarke v. Perry, 5 
CaL 60. 

5. The probate court has jurisdiction to 
try and determine issues of fiact arising in 
proceedings before it, and it may send such 
to the district court to be passed upon as 
the probate judge is unwilling to pass his 
judgment upon ; or where, from the great 
conflict of evidence, a reasonable doubt must 
exist in his mind as to which side has the 
ri^t, subject to review by the supreme 
court* Keller v. Franklin, 5 Cal. 433. 

6. Over issues of fact joined in the 
probate court, the jurisdiction of the dis- 
trict court shall be unlimited; but this 



cannot be said to deprive the probate court 
of its jurisdiction. lb, 434. 

7. A probate judge has no jurisdiction 
to order an administrator who resigned to 
pay the money in his hands into court 
Wilson V. Hernandez, 5 Cal. 443. 

8. It does not appear that there ever 
was a probate court in Callifomia prior to 
the conquest, and the probating of a will 
was a proceeding unknown to the laws and 
customs of California. Castro v. Castro, 
6 Cal. 161 ; Grimes v. Norris, 6 Cal. 625. 

9. The probate court is an inferior court, 
and therefore cannot take jurisdiction, or 
administer remedies other than those given, 
and in the manner provided by statute. 
Grimes v. Norris, 6 Cal. 625. 

10. In pleading the judgment of a pro- 
bate court, it being a court of limited and 
inferior jurisdiction, it is necessary to set 
forth the facts which give jurisdiction. 
Smith V. Andrews, 6 Cal. 654. 

11. So much of the act of 1855 as pro- 
vides for the transfer to the district court 
of issues of fact already decided in the 
probate court is unconstitutional and void. 
Bedims Estate v. Gherke, 6 Cal. 669. 

12. The power of the probate judge to 
remove, in his discretion, an administrator 
for any of the causes named in the statute, 
will not be interfered with by the appellate 
court, unless it should be clearly shown 
that there has been a gross abuse of dis- 
cretion, lb. 

13. A suit for the foreclosure of a mort- 
gage is peculiarly an equity proceeding ; 
and when a district court gains jurisdiction 
of the case for the purpose of foreclosure, 
it has the right to give full relief, and for 
this purpose to decree and execute a sale 
of the mortgaged premises. But when 
the claim has been presented to the ad- 
ministrator and probate court, and allowed, 
it is otherwise. BeUoc v. Rogers, 9 Cal. 
129. 

14. A sale of property under an order 
of the probate court is a judicial act, and 
therefore not within the statute of frauds ; 
it is in substance similar to a decree in 
chancery for the sale of spedfic property. 
HaUeek v. Guy, 9 Cal. 195. 

15. The probate court has no right to 
accept the resignation of an administrator 
until he has settled his accounts with the 
estate. Haynes v. Meeks, 10 Cal. 116. 

1 6. Although probate courts are of limit- 
ed and special jurisdiction, still no great 



848 



PROBATE COURT. 



Probate Goort. 



strictness should be required as to the man- 
ner of obtaining facts in the record. Ih, 117. 

17. The probate court does not lose its 
jurisdiction over a subject of which it has 
taken cognizance bj adopting the proceed- 
ing of an issue whereby to determine the 
issue advisedly ; tl^e finding of a jury is 
merely in aid of its jurisdiction by settling 
the facts and thus furnishing the material 
upon which to act Pond v. Pondy 10 
Cal. 500. 

18. Issues of fact are sent from the pro- 
bate to the district court not as from an in- 
ferior to a superior tribunal, but for the 
sake of convenience, because the probate 
court has not the machinery of jury trial 
and its incidents. Ih. 

19. There is no relation of inferiority 
in the constitution or powers of the probate 
court, as respects the district court. They 
are unlike, but within their respective 
spheres equal. They are both constitu- 
tional courts ; no appeal lies from one to 
the other. Ih 

20. An administrator filed in the pro- 
bate court his account for final settlement, 
and an issue of fact was made thereon, 
which was certified to the district court 
for trial, and tvial was had, the jury find- 
ing on each issue, and the judge render- 
ing his decision on such findings, and this 
was certified back to the probate court, 
which court refused to give effect to the 
decision and judgment of the district court, 
but gave judgment on such findings as it 
construed them : held, that there was no 
error in the judgment of the probate court* 
lb. 502. 

21. Upon the death of the head of the 
family, it is made the duty of the probate 
court to set apart the homestead, for the 
benefit of the wife and legitimate children 
of the deceased. Estate of Tompkins^ 12 
Cal. 125. 

22. The jurisdiction of the probate 
court over testamentary and probate mat- 
ters is not exclusive. Most of its general 
powers belong peculiarly and originally to 
the court of chancery, which still retains 
its jurisdiction. Declds Estate v. Gerke, 
12 Cal. 436. 

23. Citation to heirs, to show cause 
against probate of will not served, is no 
objection to the jurisdiction of the probate 
court, if the heirs answer. The want of 
due service goes only to the service itself. 
Abila Y.Padilla, 14 Cal. 106. 



24. A decree of the probate court or- 
dering a claim to be paid, rendered oh pe- 
tition of the administrator, and without ob- 
jection by him, is final and conclusive, and 
cannot be assailed collaterally nor directly 
on the ground that it was rendered on in- 
sufficient evidence. Estate of Cook, 14 
Cal. 130. 

25. S. dies out of the State, leaving 
property in Santa Clara county, and the 
probate court thereof takes jurisdiction of 
the estate, and grants letters of adminis- 
tration to K. The Vidow subsequently 
files a petition to revoke the letters, on 
the ground that the probate court of San 
Francisco ought to have issued them, 
whereupon the administrator asks the 
court to transfer the cause to that court, 
representing that the widow and a majori- 
ty of the witnesses resided there, and that 
die interest of several persons interested 
in the estate would be advanced by the 
transfer, to which both parties agreed. 
The court made an order of transfer. The 
probate court of San Francisco, on the 
papers being filed therein, refused to take 
jurisdiction of the cause, and ordered the 
papers back : held, that on these facts the 
court of Santa Clara could not divest itself 
of jurisdiction and vest it in the probate 
court of San Francisco, and that manda- 
mus will not issue to compel the latter 
court to take jurisdiction. Estate of Scott, 
15 Cal. 221. 

26. The proceedings for the settlement 
of an estate and matters connected there- 
with are not civil actions within the mean- 
ing of sections eighteen to twenty-one of 
the practice act. Ih. 

27. An order of a probate court setting 
aside a judgment of that court refusing to 
admit a will to probate is not an appeala- 
ble order, because not within section two 
hundred and ninety-seven of the act to 
regulate the settlement of the estates of 
deceased persons. Peralta v. Castro j 15 
Cal. 511. 

28. W. died, leaving a widow and three 
minor children. The widow administered, 
and, as administratrix, presented a petition 
to the probate court, stating that she had 
agreed to sell the real estate of the intest- 
ate to the plaintiff for $3,000, and to pro- 
cure an order of the court for the sale, 
asking the court to confirm this agree- 
ment; and asking fiirther, that, if the 
court should refuse so to confirm, then for 
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a general order of sale upon the petition, 
wUch sets up other facts usual in such 
cases. The court made an order to show 
cause, etc., and at the same time appointed 
a guardian for minor and absent heirs, 
who, on the same daj, consented to a de- 
cree of sale. No service of the order to 
show cause was made on the heirs. This 
decree confirms the agreement with plaint- 
iff, directs a deed to be made to him, and 
afterwards proceeds to order a rule upon 
the heirs to show cause why a sale at pub- 
lic auction should not be made. Afler- 
wards a second decree of sale was made 
in the usual form : held, that tliis agree- 
ment for a private sale did not render the 
decree of the court for a public sale void ; 
that, although this agreement could not 
bind the estate, yet it was not against pub* 
lie policy and void. Stuart v. Allen, 16 
Cal. 478. 

29. Held, further, to make such agree- 
ment* void as against public policy, the 
necessary effect of it must be to contra- 
Tene some positive right or duty ; that the 
duty of the administratrix is not necessa- 
rily inconsistent with an agreement to ask 
an order of sale upon consideration that a 
purchaser will give an agreed ^um at the 
sale ; that so far as her own interest was 
concerned, there was no. objection to such 
an arrangement, and if the sale was to be 
public, probably no good reason exists for 
holding that the administratrix should not 
provide or assure herself in this way, that 
if sold, the property would bring a reason- 
able price, before proceeding to take steps 
to have the sale ordered — the propriety o^ 
ordering the sale and confirming it after- 
wards being still lefl to the court, unin- 
fluenced by any such agreement. lb. 

80. Held, further, that the decree is not 
void because of the defect in the petition, 
which prays not simply for a decree of 
sale — the proper course — ^but seeks, as its 
main object, the confirmation of the agree- 
ment for a private sale to plaintiff; that, 
though the petition was demurrable for 
this cause — ^askiug, as it did, what the 
court could not grant — ^yet, as the petition 
presented all the facts necessary to give 
the court jurisdiction of the matter of sale, 
itwassufiicient to support the decree when 
attacked collaterally. lb, 

31. Held, further, that the decree and 
proceedings axe not void, on the ground of 
inconsistency, in this : that the fii'st order 



confirms the agreement with plaintiff, and 
then requires the parties to show cause 
why the land should not be sold ; and the 
second decree orders the property to be 
sold, as usual in such cases; that this 
course was an irregular and improper ex- 
ercise of jurisdiction ; but that tnese irreg- 
ularities and defects must be corrected on 
appeal, and cannot be indirectly attacked. 
lb. 

32. The court had no power to confirm , 
this private sale, and the order to that ef- 
fect was void; but this act of the court, 
though an assumption of power, did not 
divest it of its rightful powers. It had 
to order a sale of the land, and this power 
was exercised by its final or second de- 
cree, lb. 501. 

33. The power of the probate court to 
order a sale of the real estate of the de- 
ceased results from the fact that the - per- 
sonal estate in the hands of the adminis- 
trator is sufficient to pay debts. lb. 

34. To the exercise of jurisdiction, in 
ordering a sale of real estate, it is not nec- 
essary that there should be a literal com- 
pliance with the directions of the statute. 
A substantial compliance is enough. Nor 
is it essential that there should be in the 
petition itself, and without reference to 
any other paper or thing, a statement of 
these facts. The main fact required is 
the averment of the insufficiency of per- 
sonal -assets, and mere formal defects in 
the mode of statement would not affect the 
jurisdiction. lb. 

35. So far as the question of jurisdic- 
tion is concerned, it is immaterial whether 
the statements of the petition be true or 
not ; the jurisdiction rests upon the aver- ' 
ments of the petition, not upon their truth. 
lb. 

36. Where the petition for the sale of 
real estate, after setting out the debts, 
proceeds, " that the personal property- of 
said estate, which will appear by refer- 
ence to the inventory now on file, is not 
more than is sufficient for the use and sup- 
port of the family of said decedent, and is 
wholly insufficient to pay said indebted- 
ness, and that it is necessary to sell re^l 
estate to pay the same ;'* and after giving 
some further matter, concludes : *' Peti- 
tioner further* alleges, that the inventory 
heretofore filed gives a description of all 
the real estate of which the said intestate 
died seized, and the condition and value 



850 



PROBATE COURT.— PROCESS. 



Probate Court. — Procoes. 



thereof, which said inventory is made a 
part of this petition ": held, that the peti- 
tion contains a sufficient averment as to 
the '' amount of personal estate that has 
come to his hands, and how much thereof, 
if any, remains undisposed of," within the 
statute ; that the reference to the invento- 
ry makes, for all purposes of the refer- 
ence, the inventory a part of the petition, 
and the amount of the personal estate is 
^ shown by the inventory, as is also the 
value. Ih. 502. 

37. The prayer of the petition in this 
case is in the alternative, and, therefore, 
the petition, as a pleading, was defective, 
but this defect does not go to the jurisdic- 

► tion of the court ; but, if the true construc- 
tion of the petition be that it prays for a 
sale only in the event that the agreement 
with plaintiff is not confirmed, still, per- 
haps, even then, the jurisdiction of the 
court would not be affected. Ib» 

38. Query, whether, under the act of 
1851, relative to the estates of deceased 
persons, in the petition for the sale of real 
estate, which shows that the personal es- 
tate, whether disposed of or not, is insuffic- 
ient to pay the debts, it be essential also 
to aver how much of the personal estate 
has been disposed of; or whether the sole 
jurisdictional fact is that required by the 
one-hundred and fiflty-fourth section of the 
act, making' the one hundred and fifly-fifth 
and one hundred and fifly-sixth sections 
thereof mere modes to give effect to the 
substantive power conferred in section one 
hundred and fifty-four, and hence — ^like 
other statutory means to carry out a pow- 
er — ^merely directions to the court in the 
exercise of its jurisdiction, and not condi- 
tions to the existence of the jurisdiction. 
Ih. 

39. In this case, the petition and in- 
ventory referred to therein are to be re- 
garded as one paper, so far as concerns a 
statement of the facts which they contain ; 
and when the petition states that the per- 
sonal property of the estate, which will be 
shown by the inventory, is insufficient, this 
averment, though informal and indirect, is 
equivalent to saying that the personal es- 
tate mentioned in the inventory is still on 
hand, and, therefore, undisposed of. The 
statement is of a fact existing at the time 
of the filing of the petition — and that 
fact is, that the property of the estate is 
shown by the inventory, and is insufficient 



to pay the debts, etc. ; and if it be the 
property of the estate, it has not been dis- 
posed of. Ih. 

40. In cases of this sort, where titles to 
real estate will be injuriously affected by 
holding probate courts to great strictness 
of proceeding, a fair and liberal construc- 
tion should be given to their acts, when- 
ever it can be legally done. Ih. 503. 

41. Taking the petition and inventory 
together, in this case, the description of the 
real estate is not so defective as to render 
the sale void upon its face. To require an 
accurate or exact description is too strict a 
rule. Ih. 

42. Where upon petition by the admin- 
istrator to sell real estate of the deceased, 
to pay debts, the usual order for minor 
and absent heirs to show cause, etc, was 
entered, and, on the same day, a guardian 
ad litem was appointed for such heirs, who^ 
on the same day, appeared, and consented 
to an order of sale, which was according- 
ly then made : held, that this order of sale 
is not void on the ground that the order 
to show cause, etc., was not served on the 
minor heirs, and that the guardian was ap- 
pointed and the order to show cause was 
made on this same day. Ih. 504. 

43. The statute is sileht as to the time 
when the guardian, ad litem, is to be ap- 
pointed ; and the order of sale is not void 
because a copy of the order for the minor 
heirs to show cause was not served on 
such heirs before said appointment Ih. 

44. After the guardian ad litem in this 
case had appeared and consented to an 
,order of sale, the court had jurisdiction 
over the subject and the parties. At 
what time, after this, the court should act 
on the petition, was within its discretion. 
Ih. 

See Administrator, Administrator 
Public, Death, Estates of Deceased 
Persons, Will. 



PROCESS. 

1. Attendance upon any court as a 
witness, juror, or party only, exempts the 
person in attendance from arrest in a civil 
action, but not from obeying any ordinary 
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process of court P<xge v. JSandaUj 6 Cal. 
33. 

2. A defendant who has not been served 
with process is not a competent witness for 
his codefendant in an action of trespass. 
Gates Y. Nash, 6 Cal. 194 

3. In the service of process, the sheriff 
is responsible only for unreasonably or not 
reasonably executing it. He is bound to 
start, on the instant of receiving a writ, to 
execute it without regard to anything else. 
Whitney v. ButterfieM, 13 Cal. 338. 

4. Reasonable diligence in the execu- 
tion of process depends upon the particu- 
lar facts ; whether for instance the writ be 
for fraud or because defendant is about to 
leave the State, or remove his property, 
or the like. Ih. 340. 

5. Under the code, personal service of 
writs and process is made by delivering a 
copy to the party upon whom service is 
required. Independent of the statute, the 
moide would be by showing the original 
under seal of the court, and delivering a 
copy. Edmondson v. Masojiy 16 Cal. 388. 

See Arrest, Attachment, Injunc- 
tion, Replevin, Summons. 



PROCHEIN AMI. 

1. The code permits the wife to sue 
alone when the action is between herself 
and her husband, and takes away the ne- 
cessity of suing by prochein ami. It is a 
remedial statute and must be beneficially 
construed. Kashaw v. Kashaw^ 3 Cal. 
821. 

See Husband and Wife, Parties. 



PROCLAMATION. 

1. Elections to fill vacancies occasioned 
by the death or resignation of an officer 
are special elections ; and the proclama- 
tion of the governor required by statute 
is necessary to the validity of a special 



election. People v. Porter^ 6 Cal. 28; 
People Y. Weller, 11 Cal. 67; People v. 
Martin, 12 Cal. 410; People v. Eoshor- 
ough, 14 Cal. 187. 

2. An election which was ordered by 
the board of supervisors, to fill a vacancy 
in the office of county judge occasioned 
by the resignation of the incu Aent, with- 
out proclamation of the governor, is in- 
valid ; and the office being vacant, can be 
properly filled by the appointment of the 
governor. People v. Porter , 6 Cal. 68 ; 
People V. Martin, 12 Cal. 411. 

See Election, Governor. 



PROMISSORY NOTES. 
See Bills op Exchange. 



PROTEST. 



I. In general. 
IL Of BiUs and Notes. 



I. In general. 

1. Plaintiff having protested against the 
sale of his property for taxes illegally as- 
sessed, purchased the property in order to 
protect it from a clouded title, made the 
payment under protest, and in a few days 
commenced suit for the recovery of the 
money : held, that this was sufficient notice 
to the officer to hold the fund, and the 
money could be recovered back. Hays v. 
Hogan, 5 Cal. 242. 

2. The object of a protest against an 
illegal payment is to take from the pay- 
ment its voluntary character, and thus 
conserve to the party the right of action to 
recover back the money. It is only availa- 
ble in cases of payment under decrees or 
coercion, or when undue advantage is 
taken of the party's situation. It has no 
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application to volantaiy payments. McMil- 
lan V. Richards, 9 Cal. 417. 

3. An ordinance for the improvement 
of the Btreeta, passed by the council of 
of Sacramento before the time of the pre- 
sentation of the protest, is not thereby in- 
valid. Th^tatute only inhibits the council 
from pro^pding with the improvements 
in case of such protest Bwmett v. City 
of Sacramento, 12 Cal. 82. 

4. Taxes not justly due, and paid under 
protest, may be recovered back by suit 
against the tax collector. Falhner v. 
Hutu, 16 Cal. 170. 



II. Of Bills and Notes. 

5. A guarantor of a promissory note 
is entitled to demand and notice of protest. 
Riggs v. Waldo, 2 Cal. 487; Pierce v. 
Kennedy, 5 Cal. 139 ; Brady v. Reynolds, 
13 Cal. 32; Gelger v. Clark, 13 Cal. 
580. 

6. A promissory note made before the 
statute of 1 85 1, (which makes the fourth day 
of July a nonjudicial day) which fell due 
on the first July, and was payable on the 
fourth ; held, that notice of nonpayment on 
the third was premature, and ineffectual to 
charge the endorser. Toothaker v. Com- 
waU, 3 Cal. 146. 

7. If a note is payable in hank, notice 
of nonpayment may he given to the en- 
aorser on the evening of the day oil which 
the note is payable, after the close of hank- 
ing hours, and if not payable in hank, 
notice may he given on the evening of the 
day it is payable, at the close of the usual 
hours of commercial business* Toothaker 
V. Cornwall, 4 Cal, 30; overruled in 
McFarland v. Pico, 8 Cal. 631. 

8. In places where there are no regu- 
lar hours of business, the notice may be 
given after sunset of the day of dishonor. 
Toothaker v. Cornwall, 4 Cal. 30. 

9. An express notice of waiver of non- 
payment is equivalent to an admission 
that the note has been presented, or need 
not be presented. MaUhey v. Galley, 4 
Cal. 63. 

10. A notice of the dishonor of a note 
is sufficient if it appear or can be reasona- 
bly inferred from the notice that the note 
or bill has been duly protested for non- 



payment, or has been dishonored. Stough- 
ton V. Swan, 4 Cal. 213. 

11. The seeond of a foreign bill of ex- 
change drawn here payable at sight was 
presented to the drawee, and payment be- 
ing refused, it was duly protested. After- 
wards and before suit was brought, the 
first of exchange was paid to the holder, 
with interest and cost of j)rotest : it was 
held, the drawer was released from the 
payment of damages for the dishonor of 
the second of exchange. Page v. Warner, 
4 Cal. 395. 

12. By the fifth section of the act con- 
cerning notaries, bilb are made protesta- 
ble, and by the tenth section the protest of 
the notary is expressly made evidence of 
demand, and nonpayment of notes and 
bills. Connolly v. Goodwin, 5 Cal. 221. 

13. Where payment by the maker to 
the endorser is relied on as the excuse 
for want of demand and notice, it must be 
a payment directly and specifically for the 
note, and not as security for all transac- 
tions in the aggregate. Van Norden 
V. Buckley, 5 Cal. 284. 

14. An endorser of a promissory note, 
after maturity, is entitled to demand and 
notice of nonpayment, before he is liable 
to pay. Vance v. Collins, 6 Cal. 439; 
Beehe v. Brooks, 12 Cal. 311. 

15. At common law, promissory notes 
were not protestable securities ; they are 
made so by our statute, and as a conse- 
quence the protest of them must be at- 
tended with all the incidents belonging to 
foreign bills of exchange. Tevis v. Ran^ 
doll, 6 Cal. 635. 

16. Where the second of a set of bills 
of exchange was presented and protested, 
owing to the absence of the drawee, and 
the first of exchange arrived nine days 
after, and was paid with costs of protest 
of the second, and two months after suit 
was commenced on the protested bill: 
held, that in an action for malicious prose- 
cution of said suit, the question whether 
the plaintiffs in said suit knew that the bill 
was in fact paid at the time when they 
commenced suit was a question for the 
jury. Weaver v. Page, 6 Cal. 684. 

17. Notice of nonpayment may be dis- 
pensed with by express waiver, or by any 
act which will amount to a waiver. Minr 
turn V. Fisher, 7 Cal. 574. 

18. A notarial certificate of present- 
ment and demand and of protest for non- 
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payment of a promissory note, taken from 
the record of the notary is admissible 
and is prima facie evidence of the facts 
contained thereLn, in like manner as the 
original protest. McFarland v. Pico^ 8 
Cal. 635. 

19. The merchant who states that he 
has received notice of protest of certain 
paper, and the lawyer who offers to prove 
that notice of protest has been given to 
the endorser of .the paper in suit, both 
mean the same thing, that the necessary 
steps have been taken to fix the liability 
of the endorser, namely : presentment, re- 
fusal of payment and notice given. Ih. 
636. 

20. No precise form of words is neces- 
sary to constitute the notice. It will be 
sufficient if it inform the party to whom it 
is given, either in express terms or neces- 
sary implication that the note has been 
duly presented at the maturity and dis- 
honored. Ih. 

21. Where a promissory note is signed 
by two persons in the same manner, with 
nothing on the face of the note to show 
that one was merely a surety, he cannot 
set up in defense that he was such, and 

^ that the plaintiff had not sued in due time, 
and had given no notice of demand and 
protest. Kritzer v. Atillsy 9 Cal. 23. 

22. Where- a party signs a joint and 
several promissory note, he is not entitled 
to notice of demand and nonpayment, 
though in fact he signed as surety, and 
such fact was known to the payee, ifart-- 
man v. Burlingame, 9 Cal. 561. 

23. Where a draft is drawn by the 
president and secretary of a corporation 
upon its treasurer, no iv)tice of presenta- 
tion and nonpayment is necessary to hold 
the corporation. The draft, in such cases, 
is only an order of the corporation upon 
itself. Dennis v. TaUe Mountain W. Co., 
10 Cal. 370. 

24. Where a place ofpayment is named 
in a bill or note, it is not a substantial con- 
tract, and it is not necessary to allege and 
prove a demand at the place specified. 
Montgomery v. Tutt, 11 Cal. 327 ; over- 
ruling Wild V. Van Valkenburgh, 7 Cal. 1 67. 

25. In an action upon a promissory 
note, payable " on demand after date," it 
is not necessary to show actual demand 
before bringing suit. The institution of 
suit ia a demand. Ziel v. JDtikes, 12 CaL 
4B2. 

65 



26. A notice to the endorser of a note 
of nonpayment is sufficient, if it appear 
that the endorser, at the time of receiving 
the notice, knew what particular piece of 
paper was referred to, and could not have 
been prejudiced by the failure to describe 
it, and this though the notice was verbal 
and the note neither produced nor de- 
scribed. ITion^on v. WilliamSy 14 Cal. 
162. 

27. Where a note due January, 1857, 
was endorsed by the payee to the present 
holder November 26th, 1858, and he, No- 
vember 29th, 1858, demanded payment of 
the maker, and verbally notified the en- 
dorser of such demand, and that he would 
be held on his endorsement, it is no objec- 
tion to the notice that it did not state the 
time of demand. The demand was good 
if made within a reasonable time, and be- 
fore the notice ; otherwise as to notes en- 
dorsed before maturity. In such a case 
the notice must state the time of demand. 
lb. 163. 

28. If much time intervenes between 
demand and notice, in transfers after ma- 
turity, the question may arise whether the 
delay has not released the endorser. lb. 

29. A notice by the holder that he had 
demanded payment of that note, implies 
that payment was demanded of the per- 
son liable to pay, to wit: the maker; and 
the declaration that he intended to look 
for payment to defendant, the endorser, 
implies the fact of nonpayment. lb. 164. 

30. A notarial certificate of protest of a 
note is of itself presumptive evidence that 
the notary had authority irom the proper 
parties to make the protest. Gillespie v. 
Neville, 14 Cal. 409. 

31. A protest need not state that the 
persons requesting him to protest are the 
holders of the note or the agents of the 
holders. lb. 

32. An endorser of a note payable on 
demand, no demand being made until thir- 
teen months after the endorsement to 
plaintiff, is prima facie not liable. The 
delay is unreasonable. Jerome v. Slebbins, 
14 Cal. 458. 

33. Notice left by a notiiry at the resi- 
dence of an endorser of a note — ^he being 
absent at the time — describing the note, 
stating that it was protested by him for 
nonpayment, and that the holder looked 
to the endorser for payment, but not signed 
by any one, nor indicating in any way 
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from whom it proceeded, is insufficient to 
charge the endorser. Klockenhaum v. Pier- 
son, 16 Cal. 376. 

34. Sach notice having been so left on 
Saturday, the day the note matured, the 
record shows that on Monday, in a con- 
versation between the endorser and the 
notary, ^< something was said about the 
note," and that the notary informed the 
endorser that plaintiff was *' its owner and 
holder:" held, that as a verbal notice, 
this conversation was insufficient ; that a 
notice must inform the endorser, either 
expressly or by necessary implication, that 
the note has been duly presented at its 
maturity and discharged. lb. 377. 

See Bills of ExcHANaE, Notary. 



PUBLIC ADMINISTRATOR. 

See Administrator, Public. 



PUBLIC LAND. 
See Land, Mines and Mining, II. 
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PUBLIC POLICY. 

1. A deed of conveyance from an In- 
dian to a white person is a nullity on its 
face, and no one can derive title under it. 
Such a conveyance is contrary to the 
policy of the Spanish and American law, 
and is strictly forbidden. Sufiol v. Bep^ 
hum, 1 Cal. 283. 

2. Wagers, which tend to excite a 
breach of the peace, or are against good 
morals, or which are against the principles 
of sound policy, are illegal, and no con- 
tract arising Uierefrom can be enforced. 
Br^mt V. Mead^ 1 Cal. 444. 



3. A contract not to navigate certain 
waters under a penalty is not against pub- 
lic policy, as creating a monopoly ; it only 
licenses the plaintiff in the exclusive en- 
joyment of his business as against a single 
individual, while all the world besides are 
left at full liberty to enter upon the same 
enterprise. Calif omia Steam Nav, Go. v. 
Wright, 6 Cal. 262. 

4. At common law, all contracts by 
which one obliged himself to do an act or 
omission tending to injure the public were 
void, and the general rule is, that con- 
tracts in restraint of trade are contrary to 
public policy. The stringency of this rule 
has been gmdually relaxed as the reason 
for it — the security of mechanics and 
tradesmen^-ceased. lb, 

5. Such a contract gives no monopoly 
— giving an exclusive enjoyment of the 
businesss only as against a single individ- 
ual — ^while all the world beside are left at 
full liberty to enter upon the same enter- 
prise, lb. ; 8 Cal. 590. 

6. Where the defendant employed the 
plaintiffs to superintend the erection of a 
building of which he was one of the con- 
tractors, they cannot plead that it is against 
public policy that he should occupy two 
positions of which the interests were in 
conflict, in defense of an action brought by 
him for services as superintendent Shaw 
V. Andrews, 9 Cal. 74. 

7. There were pendmg before the board 
of U. S. land commissioners three cases 
—No. 58, Nos. 45 and 812. The claim- 
ants in No. 558 entered into a written 
agreement with V., the claimant, and B., 
his attorney of record, in cases Nos. 45 
and 812, by which the former agreed to 
pay to V. a certain portion of the proceeds 
of the sales of that portion of the claim 
No. 558, known as the Miranda claim, the 
parties agreeing to appoint an agent to go 
on and make sales. Contemporaneous 
with this agreement was another between 
the same parties, by which Y. and B. agreed 
to withdraw and discontinue claims Nos. 
45 and 812 before said board, and also to 
cause to be withdrawn the depositions of 
Theodore Miranda and Francisca Mi- 
randa, taken before a commissioner in said 
case. No. 558, and on file therein ; and to 
use their ** best endeavors to procure the 
confirmation of said claim, No. 558." B. 
was the attorney for the Miranda claim, 
which was for the same land as daini No. 
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558. To defeat claim No. 558 he acted 
for the U. S. law agent in taking said 
depositions, which were important to the 
government in defeating claim No. 558, 
and he attempted to carry out his agree- 
ment to withdraw such depositions — 
though he was- not directly retained by 
the government. V. and B. sue for the 
specific execution of the agreement ; held, 
that such agreement is against public pol- 
icy, and cannot be enforced ; that B. could 
not, without a violation of his duty to the 
government as an attorney, carry out such 
agreement. Valentine v. Stewart, 15 Cal. 
397. 

8. If any part of the consideration of an 
agreement be void, as against public pol- 
icy, the whole contract fails. lb., 404. 

9. A mere intruder upon land could not 
sel up the manner in which the owner ac- 
quired it, as being against public policy, 
as a ground for perpetually enjoining the 
purchaser from maintaining an action for 
the possession. Treadwell v. Payne, 15 
Cal. 499. 

10. "W. died, leaving a wife and three 
minor children. The widow administered, 
and, as administratrix, presented a peti- 
tion to the probate court, stating that she 
had agreed to sell the real estate of the in- 
testate to the plaintiff for $3,000, and to 
procure an order of court for the sale, ask- 
ing the court to confirm this agreement ; 
and asking further, that if the court should 
refuse so to confirm, then for a general 
order of sale upon the petition, which sets 
up other facts, usual in such cases. The 
court made an order to show cause, etc., 
and at the san^e time appointed a guardian 
for minor and absent heirs who, on the 
same day, consented to a decree of sale. 
No service of the order to show cause was 
made on the heirs. This decree confirms 
the agreement with plaintiff, directs a deed 
to be made to him, and afterwards pro- 
ceeds to order a rule upon the heirs to 
show cause why a sale at public auction 
should not be made. Afterwards a second 
decree of sale was made, in the usual 
form : held, that this agreement for a pri- 
vate sale did not render the decree of the 
court for a public sale void ; that, although 
this agreement could not bind the estate, 
yet it was not against public policy and 
void. StuaH v. Allm, 16 Cal. 498. 

11. Held, further, that to make such 
agreement void as against public policy, 



the necessary effect of it must be to con- 
travene some positive right or duty ; that 
the duty of the administratrix is not neces- 
sarily inconsistent with an agreement to 
ask an order of sale upon consideration 
that a purchaser will give an agreed sum 
at the sale : that so far as her own inter- 
est was concerned, there was no objection 
to such an arrangement, and if the sale 
was to be public, probably no good reason 
exists for holding that the administratrix 
should not provide or assure herself in 
this way that, if sold, the property would 
bring a reasonable price, before proceed- 
ing to take steps to have the sale ordered 
— the propriety of ordering the sale, and 
confirming it afterwards, being still left to 
the court, uninfluenced by any such agree- 
ment lb. 



PUBLICATION. 

1. An affidavit of the attorney of record 
for plaintiff, that defendant conceals him- 
self to avoid service of process, is sufficient 
to obtain an order on defendant for service 
of the summons by publication. Anderson 
V. Parker, 6 Cal. 201. 

2. The date of publication of notice to 
creditors, under our insolvent act, is the 
first day on which the notice is published. 
Clarke v. Ray, 6 Cal. 604. 

3. A judgment obtained by publication 
of summons against a defendant out of the 
State in which the judgment is rendered, 
though it may be enforced against his prop- 
erty in that State, has no binding force in 
personam, and is a mere nullity when at- 
tempted to be enforced in another State. 
Kane v. Cook, 8 Cal. 455. 

4. Under the code, after the expiration 
of six months, if the absent defendant fails 
to deny the allegations of the complaint, he 
is held to admit them as true, and cannot 
afterwards show their falsity. Ware v. 
Robinson, 9 Cal. 111. 

5. When there is but one clerk in the 
office of a public newspaper, his affidavit 
of the publication of summons or notice in 
said paper is sufficient, and it is unneces- 
sary for the affidavit to describe him as 
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principal clerk. Gray v. Palmer, 9 Cal. 
639. 

6. The requirement of the statute being 
positive, that in actions against a minor 
under fourteen years, personal service of 
summons must be made, in cases where 
be resides out of this State, and his resi- 
dence is known to plaintiff, such residence 
should be stated in the affidavit for publi- 
cation. Tb. 

7. An affidavit which avers a cause of 
action against the defendant ; that defend- 
ant cannot, after due diligence, be found 
in the State ; that he was beyond the lim- 
its of the State ; that summons has been 
issued, but the sheriff cannot find him ; 
that defendant's residence is in the county 
where the summons was issued, and that 
defendant still has a family residing in 
said county ; is insufficient to authorize the 
publication of the summons for only thirty 
days ; it must be for three months. Jor- 
dan V. GtUin, 12 Cal. 102. 

8. The provisions of the revenue act of 
1857, which requires the tax collector to 
publish the delinquent tax list, giving the 
name of the owner, when known, of all 
real estate, etc, are not conditions prece- 
dent to the vesting of the tax. The obli- 
gation to pay the tax does not exist by the 
force of these provisions. The tax is a 
debt due from the property holder to the 
State, and these proceedings by publica- 
tion, etc., are merely modes adopted by the 
legislature to collect them. If the prop- 
erty be omitted from the delinquent list, 
this does not discharge the property holder, 
but the defect may be remedied by the 
legislature. Moore v. Patch, 12 Cal. 271 ; 
People V. Seymour, 16 Cal. 345. 

9. The act of 1858, dispensing with the 
publication required by the act of 1857, 
also dispensed with the proof of that fact. 
Moore v. Patch, 12 Cal. 271. 

10. An affidavit for an order of publi- 
cation of the summons upon the ground of 
the absence of the defendant from the 
State, is insufficient if it does not show 
that the defendant had left the State, or 
that any diligence had been used to ascer- 
tain his whereabouts beyond inquiring of 
a single individual ; where there is no pre- 
tense that he was concealing himself to 
avoid service. Swain v. Chase, 12 Cal. 
285. 

11. A board of equalization has no 
power to raise the valuation of land as 



fixed by the assessor, without notice to the 
owner. The general notice of the sitting 
of the board by publication does not amount 
to the notice required, as it could scarcely 
be expected that every tax payer is to 
wait upon the board from the first Mon- 
day in August until the second Monday in 
September, all the time, to see if his taxes 
are increased. Patten v. Greene, 13 Cal. 
329. 

12. The offer of a reward or compens- 
ation by public advertisement either to a 
particular person or class of persons, or to 
any or all persons, is a conditional promise ; 
and if any one to whom such offer is made 
shall perform the service before the offer is 
revoked, such performance is a good con- 
sideration, and the offer becomes a legal 
and binding contract. Until performance, 
the offer may be revoked at pleasure. 
Ryer v. Stockwell, 14 Cal. 137. 

13. Such advertisements, upon accept- 
ance of their terms and performance of 
the services, become written contracts. Ih, 

14. A tax collector has power to con- 
tract for publishing the delinquent list of 
tax payers so as to bind the county for 
the payment of the price. He is the 
agent of the county in this respect, and for 
any reasonable exercise of the agency the 
county is responsible. Randall v. Yvha 
County, 14 Cal. 221. 

15. And where he did so contract with 
plaintiffs, who publish the list and sue the 
county for the price, the fact that the tax 
collector has assented to a contract pre- 
viously made or attempted by the super- 
visors with another party for publishing 
the list is not enough to affect plaintiffs, if 
they had no notice of it ; and evidence of 
such assent was properly ruled out. Ih* 
222. 



PUEBLO. 

1. Before the military occupation of 
California, by the army of the United 
States, San Francisco was a Mexican 
pueblo or municipal corporation, and was 
invested with title to Ihe lands within her 
boundaries. CohoM v. Raisin, 3 Cal. 453 ; 
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Welch V, SuUtvan, 8 CaL 188 ; ffart v. 
Burnett, 15 Cal. 615. 

2. Where a plaintifT sues for a lot in 
the former pueblo of San Francisco, and 
deraigns his title from the city, it is prima 
facie evidence of title. Seale v. Mitchell, 
5 Cal. 402. 

3. The authority to grant lands in the 
city of San Francisco was vested in the 
ayuntamiento, and in the alcalde or other 
officers who at that time represented it, or 
had succeeded to its powers and obliga- 
tions. Hiart V. Bumetty 15 Cal. 616. 

4. The official acts of such officers, in 
the course of their ordinary and accus- 
tomed duties, and within the general scope 
of their powers as here defined and ex- 
plained, will be presumed to have been done 
by lawful athority. lb. 

5. Hart v. Burnett, 15 CaJ. 530, hold- 
ing — ^first, that San Francisco was at the 
date of the conquest and cession of Cali- 
fornia, and long prior to that time, a pue- 
blo, entitled to and possessing all the rights 
which the law conferred upon such muni- 
cipal organizations; second, that such 
pueblo had a certain right or title to the 
lands withia its general limits, and that 
the portions of such lands which had not 
been set apart or dedicated to common 
use, or to special purposes, could be grant- 
ed in lots, by its municipal officers, to 
private persons in full ownership ; third, 
that the authority to grant such lands was 
vested in the ayuntamiento, and in the 
alcaldes or other officers who, at the time, 
represented it, or who had succeeded to 
its ^^ powers and obligations ;" fourth, that 
the official acts of such officers, in the 
course of their ordinary and accustomed 
duties, and within the general scope of their 
.powers, as here defined and explained, 
will be presumed to have been done by 
lawful authority, affirmed. Payne y. Tread- 
weO, 16 Cal. 228. 

6. A grant by an alcalde of a town lot 
in San Francisco, after the conquest and 
cession of California, down to the incor- 
poration of 'the city, in April, 1850, will 
be presumed, until the contrary be shown, 
to be within the authority of such alcalde, 
and the lot granted will be presumed to be 
within the limits of the pueblo. Ih. 232. 

7. The, powers and authority which had 
been conferred by law upon municipal 
officers of the pueblo to grant pueblo lands, 
were not suspended, ipso facto, by the war 



with Mexico, or by the conquest, and the 
fact that such officers, during the military 
occupation, and after tlie complete con- 
quest and cession, were Americans, or held 
their office under American authority, did 
not change the powers and obligations 
which, by the existing laws of the country, 
belonged to such municipal officers. And 
the same presumptions attach to their 
grants of lots, whether made before or after 
the conquest and cession. lb. 240. 

8. Where land ,within the general limits 
of the pueblo of San Francisco, and also 
within the limits of the old ^^ Mission," was 
granted to an individual by the governor 
and departmental assembly, in 1839-40, 
before the "Mission" had been entirely 
secularized, it would seem to have been, 
at the date of the grant, exempt from the 
exercise of pueblo rights over it, and must 
be presumed to be gran table, just as any 
other land previously occupied by the 
mission establishments, but not exclusively 
dedicated to pious uses. Brown v. City of 
San Francisco, 16 Cal. 460. 

See Alcalde, Grant. 



PUIS DARREIN CONTINUANCE. 

1. Evidence of the discharge of the 
debt sued, by transactions subsequent to 
the filing of the answer, is admissible only 
under the plea of payment puis darrein , 
continuance. Jestup v. King, 4 Cal. 332. 



QUO WARRANTO. 

1. This writ is to prevent the usurpa^- 
tion of any office, franchise or liberty, as 
also to afford a remedy against corpora- 
tions for a violation of their charters, tend- 
ing to a forfeiture thereof. Ex parte the 
Attorney General, 1 Cal. 87. 

2." From the exercise of the remedies 
which this writ affidrds, juries are to be 
empanneled to try the various issues of fact 
which, from the nature of the investigation, 
would be a wide range, and of the most 
exciting character. Jb, 



\ 
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3. The constitution has not clothed the 
supreme court with the powers and juris- 
diction of the court of king's bench in 
England. lb. 

4. The supreme court is strictly an ap- 
pellate tribunal, and has no original juris- 
diction except in cases of habeas corpus ; 
and consequently is not empowered to issue 
a writ of quo warranto for the purpose of 
inquiring by what authority a person ex- 
ercises the duties of an office. lb. 88. 

5. The superior court of the city of 
San Francisco has no jurisdiction of pro- 
ceedings by quo warranto, and a judgment 
of that court by which the right to an 
office was determined in these proceedings 
was reversed on appeal. People v. Gil' 
lesptCj 1 Cal. 343 ; People v. King, 1 
Cal. 345. 

6. The code provides a remedy against 
any person who usurps, intrudes into, or 
unlawfully holds or receives any public 
office, civil or military, or any franchise in 
the State. People v. Olds, 3 CaL 175. 

7. The distinction between write of 
mandate and quo warranto, as held in 
England, is not abolished by the statutes 
of this State; but is fully recognized. 
lb. 177. 

8. An information in the nature of a 
quo warranto is the proper proceeding to 
try the title to an office. People v. Scan- 
nell, 7 Cal. 439. 

9. In quo warranto, to determine the 
right to an office, an allegation that de- 
fendant is in possession of the office with- 
out lawful authority is a sufficient allega- 
tion of intrusion and usurpation. People 
V. Woodbury, 14 Cal. 45. 

10. Quo warranto lies to test the right 
of a pilot appointed by the board of pilot 
commissioners. lb. 46. 

11. In qdb waiTanto for an allied 
usurpation of the office of pilot for the 
port of San Francisco, the complaint avers 
that defendante hold, use, exercise, usurp 
and enjoy the office without a license, and 
also contains allegations as to the right of 
relator to the office : held, that these alle- 
gations as to relator's right cannot be 
reached by general demurrer, the complaint 
being good as against the defendants ; that 
they are not interested in the question as 
to the right of relator, but only in the de- 
termination of their own right to the office. 
People V. AbboU, 16 Cal. 364. 

See Office. 



RAILWAYS. 

1. Where the streets of a city are di- 
verted from their ordinary and legitimate 
uses by special license to a private person 
for his own benefit, as to run a railway 
there, in the pursuit of a business which 
involves constant risk and danger, he is 
bound in the exercise of such right to use 
extraordinary care. In this a private rail- 
way differs from a public one. Wilson v. 
Cunningham, 3 Cal. 243. 

2. If by the construction of a railroad 
through an enclosure of a farmer, it is 
made necessary to construct fences on 
either side of the road to protect his crops, 
the cost of such fences must be included in 
the compensation to be paid by the rail- 
road company. Sacramento Valley R. R. 
Co. V. MoffaU, 6 Cal. 75. 

3. Damages assessed for the value of 
land taken for a railroad should be paid to 
the true owner, if he recovers possession 
before the damages are paid by the com- 
pany ; although at the time of the damage 
a trespasser was in possession who had 
filed his claim to the damages. Booney 
V. Sacramento Valley ' R. R. Co., 6 CaL 
640. 

4. Where a railroad company applies 
for the appointment of a commission to 
ascertain the value of and condemn land 
needed by it for right of way, and makes 
the parties in possession defendante to their 
application, the latter are entitled to have 
the land as determined by the commission- 
ers paid to them, although third parties 
have ^ven notice of the ownership of the 
land. Sacramento Valley R. R. Co. v. 
Mqfait, 7 Cal. 579. 

5. A railway company cannot refuse to 
enter a transfer of stock in said company 
on their books, on the ground that the as- 
signor of the stock is indebted to the com- 
pany, unless the company had a lien upon 
the stock at the date of ite transfer. 
People V. Crockett, 9 Cal. 114. 

6. Steamboat and railroad companies, 
in propelling boate on the river and cars 
on the railroad, must provide all reason- 
able precautions, to protect the property 
of others, and they must also be properly 
used. Carelessness in either particular 
resulting to the injury pf an innocent party 
will make the company liable. They are 
bound to temper their care according to 
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the circumstances of the danger. Gerhe 
y. Ocdifamia Steam Navigaiion Co^ 9 
Cal. 256; HuU v. Sacrameto VaUey R. R. 
Cb., 14 Cal. 388. 

7. In an action against a raikoad com- 
pany for running over a horse and killing 
him, the plaintiff has the right to prove 
the custom of the country ^' to permit do- 
mestic animals to roam at large upon the 
unindosed commons," where the defense 
is negligence on the part of the plaintiff 
in thus allowing his horse to run at large. 
Waters v. Mo$s, 12 Gal. 538. 

8. The rule of common law, which re- 
qnires owners of cattle to keep them con- 
fined within their own close, does not pre- 
vail in this State. The common law was 
adopted only so far as it was not repugnant 
to the constitution and statutes of the State. 
Ih. 

9. Under the act of April 28th, 1857, 
authorizing the supervisors of Yuha coun- 
ty to take stock in a railroad company, the 
stock may be taken in any railroad by 
which a railway connection shall be formed 
between Marysville and Benicia, or any 
point on the Sacramento river, at or near 
Knight's Ferry. The company in which 
the stock is taken need not be constituted 
for the express and only purpose of such 
connection, provided the effect of the work 
is to make the connection. PaUUon v. 
Supervisors of Tuba County^ 18 Cal. 189. 

10. The fact that fire was communicated 
from the engine of defendant's cars to 
plaintiff's grain, with proof that this result 
was not probable from the ordinary work- 
ing of the engine, is prima facie proof of 
negligence sufficient to go the jury. HvU 
V. Sacramento VaUey R. R. Co.j 14 Cal. 
888. 

See Common Carriers. 
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RAPE. 

1. On a trial for rape, where the pro* 
secutrix is the only witness, evidence that 
she had coomiitted acts of lewdness with 
other men is admissible, as tending to dis- 
prove the allegation of force and total ab- 
sence of assent on her part. People v. 
Bmson, 6 CaL 222. 



2. It seems that proof of particular acts 
of lewdness should be admitted in prefer- 
ence to general reputation which may be 
good or bad, either deservedly or unde- 
servedly. Ih. 223. 

3. If these particular instances of lewd- 
ness are admissible, it is immaterial by 
whom they are proven, and it is unneces- 
sary to question the prosecutrix as to 
them ; they are introduced not so much to 
impeach her testimony as to do away with 
the presumption of the greatest reluctance 
and resistance on her part. lb. 

4. In such cases, the facts that there 
was no outcry, though aid was at hand 
and the prosecutrix knew it; that there 
was no immediate disclosure ; that there 
was no indication of violence on her per- 
son, and that the act was committed at a 
time and under circumstances calculated 
to raise a doubt as to the emplojrment of 
force, are put as strong circumstances of 
defense, not as conclusive, but as throwing 
doubt upon the assumption that there was 
a real absence of assent Ih. 

5. No case of this class of prosecutions 
should ever go to the jury on the sole 
testimony of the prosecutrix, unsustained 
by facts and circumstances corroborating 
it, without the court warning them of the 
danger of a conviction on such testimony. 
Ih, 

See Crimes and Criminal Law. 



RATIFICATION. 

1. The law conferring other than judi- 
cial functions upon the court of sessions 
was unconstitutional and void, and any con- 
tract not incident to their judicial functions, 
made by a court of sessions under its pro- 
visions, is a nullity. Such a contract 
being void, could not be made valid by 
subsequent ratification of the board of 
supervisors. Phelan v. Supervisors of 
San Francisco Oounty, 6 Cal. 540. 

2. It is a well settled rule, that a prin- 
cipal who ratifies the acts of his agent 
must be made acquainted with the char- 
acter of those acts, and unless all the cir- 
cumstances are made known to him, the 
ratification is void. BilUngs v. Morrow^ 
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7 Cal. 174; Davidson v. Dallas, 8 Cal. 
244. 

3. Where a municipal corporation has 
the power to perform an act, and in the 
execution thereof the prescribed form is 
not followed, it has the power subsequently 
to ratify and confirm the informal act, so 
as to make it as binding as if originally 
done in the proper manner. Lucas y. 
Oity of San Francisco, 7 Cal. 469. 

4. Where the president of a corpora- 
tion has an alleged power to make a con- 
tract to bind the corporation as agent, if 
such authority were doubtful, the acts of 
the corporation may Amount to a ratifica- 
ti9n of the contract. Shaver v. Dear 
River and Auburn W. and M, Co,, 10 
Cal. 401. 

5. Ratification by a principal of the 
acts of his agent depends upon the knowl- 
edge of those acts on the part of the prin- 
cipal, and where the knowledge is partial, 
so will be the ratification. Marriou v. 
Pioche, 8 Cal. 535. 

6. To adoption and ratification there 
must be some relation, actual or assumed, 
of principal and agent. MLison v. Jackson 

Water Go^ 12 Cal. 651. 

7. Acts of an agent without authority, 
subsequently ratified by the principal, bind 
the principal back to the inception of the 
transaction. Taylor v. Robinson, 14 Cal. 
400. 

8. But such ratification cannot defeat 
rights of third persons acquired between 
the act of the agent and the ratification of 
the principal, as attachments levied on 
property of the debtor after a sale by or 
to an agent. lb. 

9. A ratification is equivalent to a pre- 
vious authority. It operates upon the act 
ratified in the same manner as though the 
authority had been originally given; and 
where the authority can originally be con- 
ferred only in a particular form or mode, 
the ratification must follow the same form 
or mode. McOrackenv. Oity of San Fran- 
cisco, 16 Cal. 624. 

10. Where an authority to do any par^ 
ticular act on the part of a corporation can 
only be conferred by ordinance, a ratifica- 
tion of such act can only be by ordinance. 
lb. 

11. A ratification can only be made 
when the principal possesses at the time 
the power to do the act ratified. He must 
be able at the time to make the contract 



to which, by his ratification, he gives 
validity. The ratification is the first pro- 
ceeding by which he becomes a party to 
the transaction, and he cannot acquire or 
confer the rights resulting from that trans- 
action unless in a position to enter directly 
upon a similar transaction himself. Ib» 
625. 



RECEIPT. 

1. A receipt given to one joint debtor 
on a note, for a part payment, coupled 
with the words " which is in full on his 
part on the within note, and the said A. 
B. is hereby discharged from all obliga- 
tions on the same," is not such a release 
as will discharge the others. Armstrong 
V. Hayward, 6 Cal. 186. 

2. A receipt acknowledging payment of 
a debt, whether in money or some other 
medium, may be explained or contradicted 
by parol. JSawley v. Bader, 15 Cal. 46. 

3. In suit on an account against B. & 
S. as a firm, a receipt to B. alone signed 
by plaintifis " in full for accounts and de- 
mands due us at this date " was ofiered in 
evidence by B., S. having made default, 
together with parol proof that the receipt 
was intended to embrace the account sued 
on : held, that the parol proof was admis- 
sible ; that the term " all accounts " may 
be shown to cover firm as well as personal 
indebtedness. lb. 

See Payment. 



RECEIVER. 

1. Where the allegations of a bill are 
general in their nature, and the equities 
are fully denied by the answer, such a 
case is not presented as will justify the 
appointment of a receiver, the withdrawal 
of the property from the hands of one 
intimately acquainted with all the afiairs 
of the concern, and placing it in the hands 
of another, who may not be equally com- 
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petent to manage the business. TFtStam- 
tan V. Monroe, 3 Cal. 885. 

2. Courts of equity have the power to 
appoint receivers and to order them to 
take possession of the property in contro- 
versy, whether in the immediate posses- 
sion of the defendants or his agents ; and 
in proper cases they can also order the 
defendant's agents or employees, although 
not parties to the record to deliver the 
specific property to the receiver. JEx 
parte Cohen, 5 Cal. 496. 

3. The district court caused the parties 
assignees in insolvency to be served with 
a rule to show cause why they should not' 
be ordered to deliver certain property in 
their possession to the receiver, appointed 
in a case to which they were not parties ; 
and in obedience to the rule, they ap- 
peared and contested the matter before 
the court : held, that when they appeared 
and filed their answer to this rule, the 
court acquired full jurisdiction over their 
persons as well as the subject matter. Ih. 

4. In a foreclosure suit, the plaintiff 
has no right to have a receiver of rents 
and profits of the mortgaged property ap- 
pointed pending the litigation. Guy v. 
Ide, 6 Cal. 101. 

5. When in another proceeding for the 
protection of the creditor's property, insti- 
tuted by one of the insolvent firm against 
his partners in the same court, an order is 
made that the assignees in the insolvent 
proceedings pay over the fund to a re- 
ceiver appointed by the court, it is no 
answer or defense that the fund had been 
attached in their hands in actions brought 
by the creditors, or that it had been at- 
tached in the hands of a former receiver 
appointed by the same court, from whom 
they, under a like order, had received it. 
Adams v. BaskeU, 6 Cal. 116. 

6. Receivers or other custodians of 
money in the hands of a court, who are 
receivers except in name, as they are 
bound to obey the orders of court in their 
relation to the fund, as well as regards its 
safe custody as its return, are correlatively 
entitled to the protection of the court 
against loss for disbursements which were 
necessary and proper, and such as a 
reasonable and prudent man, acting as 
receiver, would have been justified in ex- 
pending. Adams v. Haskell, 6 Cal. 477. 

7. An order of court directing a referee 
'^to ascertain and report the amount qf 



disbursements and expenses made with or 
under the direction and authority of the 
court," by a receiver or custodian of money 
in the hands of the court, is too narrow to 
do him justice, and should be so enlarged 
as to allow for all reasonable and proper 
expenses incident to the receivership. Th. 

8. In a case where one partner has 
filed his bill for a dissolution of the part- 
nership and the appointment of a receiver, 
it seems that until a dissolution has been 
judicially declared, and a receiver ordered 
to make a pro rata distribution of the as- 
sets among the creditors, they are not pre- 
vented' from resorting to adverse proceed- 
ings and thereby gaining a preference. 
Adams v. Hackett, 7 Cal. 199 ; Adams v. 
Woods, 8 Cal. 156 ; 9 Cal. 26 ; Naglee v. 
Lyman, 14 Cal. 456. 

9. Upon the application of a receiver in 
the suit for dissolution, he can obtain the 
necessary proceedings for procuring a cor- 
rect application of the balance of a judg- 
ment held by the partnership against a 
third party, after paying the judgment 
creditor of the partnership. Adams v. 
Hackett,,! Cal. 204. 

10. Where the plaintiff filed his bill as 
receiver of an insolvent firm to foreclose a 
mortgage given to plaintiffs in that capac- 
ity, to secure a certain certificate of deposit 
for one thousand dollars, originally de- 
posited by the receiver, and defendants ad- 
mitted the debt, but claimed that the 
amount is to be distributed pro rata among 
the creditors of the insolvents whom the 
plaintiff represents ; that the claims of the 
creditors have been filed and reported 
upon ; that defendants are large creditors 
of the insolvents, and that they will, upon 
the distribution of the assets, be entitled to 
fifty thousand dollars as their dividend, 
and that defendants have advanced a 
further sum to the former custodians of the 
assets of about Mtj thousand dollars, which 
they pray to have ascertained, and the 
whole amount set off against the certifi- 
cate of deposit, and until then that plaint- 
iff be restrained: held, that a court of 
equity will not compel them to pay the 
money into court, which they would im- 
mediately be entitled to receive back, nor 
will it put them to the cost of so large a 
judgment, but will order an account and 
allow the set-off. Naglee v. Palmer, 7 Cal. 
547. 

11. Where the plaintiff filed a bill in 
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equitj for the appointment of a receiver 
and other relief, and the court refused to 
appoint a receiver on condition that de- 
fendant filed a bond to account as receiver, 
which defendant did, a judgment for 
twenty thousand dollars was rendered 
against defendant in this suit, and proper 
demand being made and refused, suit was 
brought hj plaintiff on the bond, which 
was made payable to the people of the 
State of California : held, that the plainly 
iff could recover thereon. Baker v. Bar' 
toly 7 Cal. 553. 

12. A receiver is appointed on behalf of 
all the parties who may establish rights in 
the cause, and the monej in his hands is in 
custodia legis. Adams v. WbodSj 8 CaL 
815. 

13. A receiver is an indifferent person 
as between the parties, and is an officer of 
the court and not to be disturbed by anj 
person, without the special leave of the 
court Ih. 

14. In a suit for a dissolution of part^ 
nership, the appointment of a receiver is 
only a means to attain the end contem- 
plated by the plaintiff; and so is. the em- 
ployment of counsel by the receiver. lb, 
816. 

15. A receiver having the right to stip- 
ulate with the counsel employed by him 
that the counsel shall rely upon the al- 
lowance made by the court for his services, 
it is the duty of the receiver to report, 
among his 'disbursements, the claim of the 
counsel, leaving the amount to be fixed by 
the court, and if the counsel or any other 
person employed by the receiver feels 
aggrieved by the order of the court there- 
on, he can appeal therefrom. lb, 

16. A receiver is an officer of the court, 
and property in his hands is in the custo- 
dy of the law ; but it is equally true that 
he holds it for whoever can make out a title 
to it. Adams v. Woods, 9 Cal. 28. 

17. Under the statute, the county judge 
may grant an injunction in cases in the 
district court but he cannot appoint a re- 
ceiver, at least, not as a thing distinct from 
the injunction. Ruthrauff v. JKresz, 13 
Cal. 639. 

18. The transfer to a receiver by order 
of court, of the effects of an insolvent in 
the suit of a judgment creditor, is not an 
assignment absolutely void under the in- 
solvent act of 1852, according to any de- 
cisions of this court, but only void as 



against the claims of creditors. NagUe v. 
Lyman, 14 Cal. 456. 

19. Generally, a receiver can pay out 
nothing except on an order of the court ; 
but there are exceptions to the rule ; nor 
wiU he be denied reimbursement in every 
case in which he neglects te obtain the or- 
der, especially in a court of equity. 
Adams v. Woods, 15 Cal 207. 

20. Where a receiver was authorized 
by order of the court appointing him to 
prosecute suits for the recovery of assets 
of the estate he represents, and certain im- 
portant mercantile books belonging to such 
estate being lost, the receiver paid $1,127 
for their recovery, without an order of 
court: held, that he was entitled to a 
credit for this sum as part of the necessa- 
ry or Impropriate expenditures of his of* 
fice. lb, 

21. In suit by a stockholder against a 
corporation and its officers, praying for 
their removal, and for an account and set- 
tlement of the affairs of the corporation, the 
decree, afler a full hearing on the merits, 
was in accordance with the prayer, and 
also appointed a receiver to take charge of 
the property of the corporation until the 
further order of the court ; collect money 
due or to become due it ; sell certain sto<JL 
and pay the proceeds in accordance with 
the decree, etc: held, that this provision 
in the decree does not destroy its effect as 
a final decree, and that an appeal lies 
therefrom. NeaU v. HaU, 16 Cal. 148. 

22. A court of equity has no jurisdio- 
tion over corporations, for the purpose of 
restraining their operations or winding up 
their concerns. Such court may compel 
the officers of the corporation to account 
for any breach of trust, but the jurisdic- 
tion for this purpose is over the officers 
personally, and not over the corporation. 
Hence, in this case, it was error in the 
court below to appoint a receiver and de- 
cree a sale of the property and a settle- 
ment of the affairs of the corporation. /(. 
150. 
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RECOGNIZANCE. 

1. The respondents were bail in a 
recognizance, conditioned for the appear- 



RECOGNIZANCE— BECORDEB, CITT. 



863 



Kecogniaance. — Becorder, City. 



ance of M. to answer at court, upon an 
indictment found againt him on the nine- 
teenth of April, 1852. M. appeared at 
the proper time, which was the June term 
following, and on the seventeenth of June 
moved to quash the indictment, for causes 
assigned, which was ordered for the court 
Another indictment, on the same charge, 
was found by the grand jury, then in ses- 
sioB, at the same term, oa the eighteenth 
of June, upon which, M. being called, 
made default. Afterwards, suit was brought 
upon the recognizance against the bail, and 
judgment obtained thereon : held, that the 
bail were entitled to relief against the 
judgment. People v. Lafarge, 3 Cal. 134. 

2. Where a bail bond is given to appear 
and answer an indictment, the complaint 
must aver that the indictment was found, 
or is pending. People v. Srmtk, 3 CaL 
272. 

3. If the condition be to appear ^< when- 
ever the indictment may be prosecuted," 
and there is no averment in what court it 
was prosecuted, it is error; and a loose 
statement that (he accused was called '< in 
the court of sessions " is not sufficient. lb, 

4. The district attorney can bring suit 
against bail at any time fdler the adjourn- 
ment of the term at which the recogni- 
zance was declared foifeited. People v. 
Carpenter, 7 Cal. 403. 

5. Sureties on a bail bond cannot avail 
themselves in defense to an action thereon 
of an insufficiency of the justification of 
the undertaking. Ih. 

6. A bail bond need not state in what 
court the defendant shall appear, as the 
law provides in what court he shall be 
tried. Ih. 

7. Where the defendants were sure- 
ties in a recognizance for the appearance 
of one H., who was charged with the 
crime of receiving two mules alleged to 
have been stolen, and an indictment was 
found against H. for <' receiving stolen 
goods ^ held, that it does not follow from 
this general description of the indictment 
that it was for the same crime mentioned 
in the recognizance. People v. Bunter, 10 
Cal. 503. 

8. Where an assignment of a note and 
mortgage has been made to the plaintifis to 
indemnify them as sureties on a bail bond 
for the assignor, and where suit is then 
pending on such bond, it is proper for 
them, as such assignees, to institute suit on 



the note and mortgage, and a decree of 
foreclosure in such case, with directions to 
pay the money into court to await the 
further decree of the court, is proper, or at 
least, there is no error in such a decree to 
the prejudice of the defendants. Hunter 
Y.Leran, 11 CaL 12. 

9. A judgment entered on the forfeiture 
of a recognizance is the property of the 
State, and the legislature may release the 
same, in such form and on such conditions 
as it thinks proper to prescribe. People v. 
Birchamy 12 Cal. 54. 

10. In suit in the district court, on a 
bond given in the court of sessions for the 
appearance there of a party indicted for 
misdemeanor — ^the court of sessions hav- 
ing declared the bond forfeited for non- 
appearance — ^the sureties cannot defend on 
the ground that the judgment of forfeiture 
was erroneous. That judgment cannot be 
thus revised. People v. Wblfy 1 6 CaL 385. 

11. The question, whether a party in- 
dicted for misdemeanor has an absolute 
right to appear by attorney and defend, so 
as to prevent the forfeiture of his bond, 
not passed on. lb, 386. 
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RECORD. 



On Appeal, see Appeal, V, 1 ; see 
Recorder, County; Reg^tration. 



RECORDER, CITY. 

1. The recorder of the city of Sacra- 
mento has no jurisdiction in cases of forci- 
ble entry and unlawful detainer. Croniie 
V. Carghillj 4 Cal. 122. 

2. The recorder of the city of San Fran- 
cisco has a right to punish for the crime of 
assault and battery, as fixed by the act of 
April 18th, 1850. People v. M Kingy 4 
Cal. 807. • 

3. Fines properly imposed in the court 
of a mayor or recorder of a city, or before 
any municipal officer of the corporation, 
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must be paid into the treasury of the city 
or other corporation. People v. Oit^ of 
Sacramento, 6 Cal. 425. 

4. The recorder of the city of San Fran- 
cisco is authorized by law to take acknowl- 
edgments of mortgages and conveyances. 
Hopkins V. Delqnet/, 8 Cal. 87. 

6. City recorders are not within article 
six, section two, of the constitution, inhib- 
iting judicial officers, except justices of 
the peace, from taking fees. Ourtts v. 
Sacramento Oountif, 13 Cal. 292. 



RECORDER, COUNTY. 

1. In the absence ,of any statute regu- 
lation requiring a record of the selection 
of a homestead or indicating any mode in 
which the intention to dedicate property as 
a homestead, shall be made known, the. 
filing of a notice in the recorder's office of 
the county could have no legal effect, and 
would not be conclusive on purchasers or 
creditors. Cook v. Ms Gkristiany ^ Cal. 
26. 

2. A deed recorded January 30th, 1850, 
by a person acting as recorder, by virtue 
of an election by the people, without any 
authority of law, is not properly recorded. 
SmM V. Brannan, 13 Cal. 115. 

3. Alcalde grants of beach and water 
lots in San^Francisco, not recorded on or 
before the third of April, 1850, in some book 
of record in the possession and under the 
control of the recorder of San Francisco, 
are void. Ghapin v. Bourne, 8 Cal. 295. 

4. A verification to an answer is in form 
and substance an affidavit, and may be 
taken before a county recorder. Pfeiffer v. 
Rhein, 13 Cal. 648. 

5. A certified copy of a deed from the 
county recorder's office, contained in the 
margin of the acknowledgment taken be- 
fore a notary, and in the place where his 
seal is usually found, the words '^ no seal " 
thus : [No seal] — the conclusion of the ac- 
knowledgment being : " In witness whereof 
I have hereunto set my hand ^nd affixed 
my official seal, the day and year," etc The 
court below ruled out the copy of the deed as 
evidence, on the ground that the acknowl- 
edgment did not have the notary's seal : 



held, that the court erred ; that the words 
" no seal," instead of implying that there 
was no seal affixed, were a mere note by 
the recorder of the place of the notarial 
seal, which he probably had no means of 
copying. Jones v. Martin, 16 Cal. 166. 

6. A recorder, in certifying to copies of 
deeds from his office, need not transcribe 
the notarial seal to the acknowledgment — 
the certificate of acknowledgment in this 
case stating that the notary did affix his 
seal. lb. 

See Registration. 



REDEMPTION. 

1. A subsequent judgment creditor hav- 
ing a lien has a right to redeem real es- 
tate sold by foreclosure of a previous 
mortgage in the hands of the purchaser. 
The statute should be beneficially con- 
strued. Kent V. Laffan, 2 Cal. 596. 

2. Where land was sold at sheriff's 
sale, the proceeds of which did not cover 
the whole judgment, a party redeeming 
must pay the amount of bid, with statutory 
interest, and the residue* of the judgment 
constituting the lien. Vandyke v. Her- 
man, 3 Cal. 298. 

3. Without express written authority, 
neither the mayor or the commissioners 
of the funded debt of San Francisco, 
or any or either of them, by virtue of 
their office or otherwise, are authorized to 
redeem under the code, lands of the city 
sold under execution against her, nor can 
the city attorney ratify their act of re- 
demption by plea after suit brought Peo- 
ple V. Hays, 4 Cal. 146. 

4. The commissioners of the funded debt 
are not successors in interest, judgment 
debtors or judgment creditors, and there- 
fore not statutory redemptioners, nor are 
they so in their individual capacity as citi- 
zens or tax payers. lb, 148. 

5. A payment to the sheriff for the re- 
demption of land sold under execution 
cannot be made in certified checks ; it must 
be in cash. lb. 



* Th« amendment of 1889 to the code of practice abrogates 
this provlflion, and permits the rodempUon b/ the pig- 
ment onlj of the amount bid. 
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6. The statute allowing the redemption 
of property sold at judicial sales contem- 
plates that the possession shall not change 
to the purchaser until the expiration of 
the time limited for redemption. Guy t. 
Middkton, 5 Cal. 392. 

7. The statute allowing redemption of 
lands sold under execution is inoperative 
as to those cases where the debt upon 
which judgment and execution was ob- 
twied was contracted for before the pass- 
age of the act Secde v. MitcheUy 5 Cal. 
402. 

8. A purchaser of land at sheriff's sale 
can maintain an action for rent against 
the tenant in possession under the judg- 
ment debtor, before the expiration of the 
six months allowed for redemption, and as 
often as the rent becomes due under the 
terms of the lease existing when he pur- 
chased. Reynolds v. Lathropy 7 Cal. 46. 

9. Afler a sale, and before the term of 
redemption has expired, the purchaser is 
entitled to collect the rents. McDevitt v. 
SuUwaVy 8 Cal. 597. 

10. A purchaser at sheriff's sale may 
have a lien upon the property prior to that 
of the redemption. The fact that he is the 
creditor does not divest the lien. He may 
be both a creditor and a purchaser, 
and still have a prior lien to that of the 
redemptioner. This can only be done on 
the principle that the legal estate is still 
in the judgment of the debtor until the de- 
livery of the sheriff's deed. Knight v. 
Fair, 9 Cal. 118. 

1 1. A creditor of the mortgagor, obtain- 
ing a judgment afler sale under the decree 
of foreclosui^, but before the execution of 
the conveyance thereunder, acquires a lien 
on the estate entitling him to redeem. 
McMillan v. Richardsy 9 Cal. 413. 

12. Such lien and right to redeem would 
be lost, where a prior judgment had been 
obtained by a third party against the mort- 
gagor, under which his estate, subject to 
the mortgage, had been sold, and the time 
for redemption had elapsed, and convey- 
ance had been executed. Ih. 

13. The purchaser at an execution sale, 
before conveyance to him, has a right to 
redeem the property sold on the enforce- 
ment of a prior lien ; after conveyance to 
him he has the same right as successor in 
interest to the debtor or mortgagor. Ih, 

14. A redemption of property sold un- 
der a decree of foreclosure is accomplished 



by payment under protest, of the amount 
claimed to be due by the sheriff, though 
certain portions claimed are disputed. lb, 
416. 

15. Where there is an absolute convey- 
ance, with an attendant agreement to re- 
convey, the only difficulty which aiuses is 
to ascertain the fact whether the debt sub- 
sists or has been extinguished ; and where 
there is no doubt on this point, courts of 
equity lean in favor of the right of re- 
demption, and construe instruments as 
constituting a mortgage. Hichox v. Lowcy 
10 Cal. 207. 

16. D. purchased a lot of land at sher- 
iff's sale on execution, and entered into 
possession and erected certain buildings 
thereon. On the twenty-fifth day of May, 
1858, D. removed the buildings. On the 
same day the buildings were removed, the 
defendants on execution sold the premises 
to T., and a day or two afler T. redeemed 
the lot from the sale, and then brought 
suit against D. to recover the value of the 
buildings ; held, that as there was no evi- 
dence that the buildings were attached to 
the soil, T. cannot recover. Tyler v. Deck-' 
er, 10 Cal. 436. 

17. The right to redeem under a statute 
from a sale on execution exists in some 
instances where there is no equity, and in 
other instances in connection with the 
equitable right. Parties to the suit in 
which the judgment is rendered under 
which the sale is made, are resti^icted to 
the six months given by statute. Parties 
acquiring interests pending suits to en- 
force previously existing liens, or afler 
judgment docketed or sale made, have no 
equity, and are confined to the rights given 
by the statute ; but parties obtaining in- 
terests subsequent to the plaintiff, and be- 
fore suit brought, who are not made par- 
ties in such suit, possess the equitable and 
the statutory right. They may redeem 
under the statute, or they may file their bill 
in equity. W7titney v . Iltggins, 1 Cal. 554. 

18. If an incumbrancer, prior to suit 
brought, not being made a party, is enti- 
tled to redeem, a fortiori, is a purchaser of 
the entire estate subsequent to the lien and 
before suit, entitled to make a redemption. 
Whitney v. Iltggins, 10 Cal. 554 ; see Tuol- 
umne Redemption Co. v. Sedgwichy 15 
Cal. 526. 

19. Where a mechanic's lien attached 
on certain premises, January 18th, 1856, 
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and a mortgage was placed on the same 
premises February 21st, 1856, and a suit 
was brought subsequent to the execution 
and record of the mortgage to enforce the 
mechanic's lien, in which suit the mortga- 
gees were not made parties, and under the 
decree rendered in such suit a sale was 
made, and afler the expiration of six 
months, no redemption being had, a deed 
was executed to the assignee of the sher- 
iff's certificate : held, that the right of the 
mortgagees to redeem the premises by 
paying off the incumbrance of the me- 
chanic's lien was not affected by the de- 
cree and the proceedings thereunder, and 
that the purchaser of the premises upon a 
decree of foreclosure of the mortgage, 
having received his deed upon such pur- 
chase, was entitled to the same right to 
redeem, ffhitney v. Higgins^ 10 Cal.553. 

20. A party entitled to redeem has a 
right to have ascertained the price at 
which his interest was sold, in order that 
he may redeem. Raun v. Reynolds j 11 
Cal. 20. 

21. The equitable right to redeem prop- 
erty sold under a decree of foreclosure 
held by subsequent incumbrancers is 
merged into a statutory right, not by any 
force given to the language of the decree, 
but by the fact that they have had their 
day in court and an opportunity of setting 
up any equities they possessed. After the 
decree they stand as to their tight of re- 
demption in the same position as ordinary 
judgment debtors. Montgomery v. 7\tU, 
11 Cal. 317. 

22. The payment by a judgment debtor 
of the judgment, afler a sheriff's sale, ex- 
tinguishes the lien, and the fact that he 
takes a transfer of the certificate and the 
sheriff's deed, instead of a certificate of 
redemption, cannot divest the lien of a 
subsequent judgment. McCarthy v, CkriS" 
tiey 13 Cal. 81. 

23. Time is not given for the purpose 
of enabling the debtor to make a profit out 
of the estate, but for the purpose of ena- 
bling him to raise the money to redeem. 
Harris v. Reynolds, 13 Cal. 517. 

24. The redemption system is a highly 
artificial plan, devised with care by the leg- 
islature, and introducing new and specific 
rules in respect to judicial sales. lb, 

25. The purchaser at sheriff's sale of a 
water ditch is entitled to tUb rents and 
profits thereof from the date of the sale 



to the expiration of the time for redemp- 
tion, as well from the judgment debtor in 
possession as from his tenant. lb* 

26. A party in possession of premises 
under sheriff's sale, and receiving rents 
and profits during the time for redemption, 
should in equity as between him and de- 
fendant in execution pay the taxes assess- 
ed while he is so in possession. If the 
owner does not pay them the statute re- 
quires the party in possession to pay. Kel" 
sey V. Abbott, 13 Cal. 619. 

27. A party claiming title of property 
by virtue of statutory redemption, must 
show strict compliance with the statute. 
HaskeU v. Manhve, 14 Cal. 57. 

28. To entitle a judgment creditor hav- 
ing a lien to redeem, he must serve upon 
the officer a copy of the docket of the 
judgment ; a copy of the judgment is not 
sufficient. lb. 

29. K a party claim a sheriff's deed, as 
having redeemed property as successor 
in interest of the judgment debtor, his 
offer to redeem must have been ntade in 
that character. lb. 58. 

30. A certificate of the sheriff of the 
purchase of property, as that of the de- 
fendant in execution, is not sufficient to 
enable the holder to redeem as such suc- 
cessor, at least, not until the expiration of 
the six months. lb. 

31. Where a redemptioner under the 
statute pays to the sheriff an excess of 
money, under protest as to the excess, the 
payment is not compulsory. McMillan v. 

Vischer, 14 Cal. 240. 

32. In such case the sheriff is the 
bailee of the redemptioner as to the ex- 
cess, who may recover it back on demand, 
the money not having been paid over to 
the redemptionee. lb, 

33. Under our statute a redemptioner 
is not required to pay interest on the pur- 
chaser's bid, over and above the eighteen 
per cent., nor is he required to pay inter- 
est on the whole judgment of the pur- 
chaser, but only on the excess over and 
above the bid. lb, 241. 

34. YIThere a judgment is against two, 
one only of whom appeals, and the appeal 
is dismissed with twenty per cent* dam- 
ages, the damages with costs do not be- 
come part of the original judgment, and 
the redemptioner is not bound to pay them 
when he redeems from a sale under the 
judgment /& 



REDEMPTION. 



867 



Redemption. 



35. From sales under trust deeds to 
convey there b no equity of redemption, 
for there is no forfeiture. Performance 
of a trust carries out the contract of the 
parties. Koch y.Briggs, 14 Cal. 263. 

36. The statutory Ken of a judgment 
upon the real estate of a judgment debtor 
attaches only upon property in which such 
debtor has a vested legal interest. Peo- 
ple V. IrwtTij 14 Cal. 434. 

37. A owes B a debt ; to secure it, A 
and C jointly mortgage to B a piece of 
land owned by them in common. Subse- 
quently A mortgages his undivided inter- 
est in the land to secure a debt to D. B 
forecloses against A and C and buys in 
the whole land, not making D a party. 
The time of statutory redemption having 
expired, B gets a sheriff's deed: held, 
that D as subsequent mortgagee may re- 
deem A's but not C's interest in the land, 
and that the sale is final as to Cs interest, 
D not being a necessary party to the fore- 
closure. Kirkham v. Dupont, 14 Cal. 
563. 

38. The redemption money of A's in- 
terest would be the amount of B's mort- 
gage debt, with interest, etc., less one-half 
of the purchase money of the whole fore- 
closure sale. Ih, 566. 

39. A subsequent mortgagee would 
have a right to redeem premises from a 
sale under a judgment upon mechanic's 
Kens by paying the money justly due, in- 
terest, costs, etc, he not having been party 
to the suit by the Ken holder, Gamble v. 
Foff,15 Cal.510. 

40. The redemption act of 1859 is in 
substitution of the act of 1851, and ap- 
pKes to sales made after the passage of 'the 
act of 1859, though made upon judgments 
rendered before. Tuolumne Redemption 
Co. V. Sedgwick, 15 Cal. 522. 

41. The fact that judgments were re- 
covered before the act of 1859 does not 
vest in the holders of them the right to 
redeem from a said made after the passage 
of the acft upon any terms different from 
those prescribed by the act. If the right 
to redeem under the act of 1851 were an 
incident to any judgment rendered while 
that act existed, it was a portion of the 
remedy which might be taken away by 
the legislature at any time before the right 
had become vested by the party availing 
himself of it. lb. 

42. The right to redeem under the stat- 



ute, and the mode of asserting the right, 
are mere creatures of the statute. The 
right is given to a judgment creditor, and 
if before a party becomes a judgment 
creditor the law be repealed, he has no 
claim to redeem, because he does not be- 
long to that class of persons for which the 
remedy is furnished. lb, 523. 

43. The right to redeem land is no part 
of the contract of indebtedness. It is a 
new privilege given by statute. It is a 
provision made by statute for a future con- 
tract, by pursuing which a purchase of 
land may be made. But as this provision 
is only a matter out of which rights may 
grow, the provision may be repealed at 
any time before a party avails himself of 
it. lb. 

44. The legislature may gif e a particu- 
lar privilege, or a right to contract on cer- 
tain terms, or in certain circumstances, but 
it may repeal the provision, or deny the 
right, as a general rule, as fully and com- 
pletely as it can give them ; or it may al- 
ter the terms at its pleasure, subject only 
to this : that it cannot repeal or alter so as 
to affect those contracts which have been 
made during the existence of the act au- 
thorizing them. lb, o24. 

45. The statutory regulations as to re- 
demption are mere provisions of sale, 
governing the course of the process and 
its effects. They do not touch the con- 
tract of indebtedness, w^hich stands, as it 
stood before, a valid obKgation to pay 
money, with the sanctions furnished by 
law for its enforcement. And a sale with- 
out any right of redemption is a vaKd and 
sufficient remedy for the enforcement of 
the contract. lb, 

46. An act denying a right of sale for 
the enforcement of the contract would 
probably be such a vital assault upon the 
obligation as practically to destroy it, and 
therefore be unconstitutional. But a re- 
peal of a right of redemption — ^in other 
words, an act making a sale absolute in- 
stead of conditional — ^would not impair 
the contract. lb. 525. 

47. A debtor in default has no vested 
right to have his property sold in a partic- 
ular way ; and third pei-sons, not parties 
to the contract, have no vested right to 
purchase the property of a common debt- 
or sold at the instance of another creditor. 
lb. 

48. The doctrine of Whitney v. Big- 
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ginSy 10 Cal. 554, as to equitable right of 
redemption in favor of certain persons not 
made parties to a mortgage foreclosure, 
applied to a peculiar state of facts, lb. 
526. 

49. Where plaintiffs, owners of certain 
judgments and decrees, had both the equi- 
table and statutory right to redeem prop- 
erty sold, and exercised their right under 
the statute by redeeming from D., who 
had purchased under his own foreclosure, 
and then D., as assignee of other judg- 
ments, redeemed from plaintiffs: held, 
that plaintiffs did not lose their equitable 
right of redemption from the fact that 
they also asserted their statutory right — 
the subsequent redemption by D. leaving 
their claims unsatisfied. Ih» 527. 

50. Plainliff purchased certain property 
under a sale on a decree foreclosing a 
mortgage executed by one Pender, to 
which decree all persons in interest were 
parties, among them defendants here. The 
interest of defendants Wemple and Pen- 
der was foreclosed in the usual form. 
Plaintiff seeks to enjoin a sale of the 
premises under a decree in favor of Wem- 
ple against Pender, to enforce a mechan- 
ic's lien. Plaintiff was not a party to the 
suit of Wemple v. Pender^ and has not 
yet got a sheriff's deed : held, that injunc- 
tion does not lie ; that plaintiff is but the 
purchaser of an equity, the decree of 
foreclosure not cutting off the rights of the 
mortgagor, Pender; that he, being enti- 
tled to possession until the sheriff's deed, 
and also having the equity of redemption, 
could dispose of this right, and it might, 
under our statute, be sold for his debts ; 
that if he chose to recognize the validity 
of Wemple's lien, or its enforcement, or 
sale under judgment, plaintiff cannot com- 
plain^ — his rights not being affected by the 
proceedings, as he was not a party. Pen- 
der V. Wemple, 16 Cal. 106. 

51. The proceedings for a foreclosure 
of the equity of redemption, as those 
terms are understood where the common 
law view of mortgages is maintained, are 
unknown to our system, so far, at least, as 
the owner of the estate is concerned. 
Goodenow v. Ewer, 16 Cal. 468. 

52. A tenant of the mortgagor is not 
interested either in the claim secured nor 
in the estate mortgaged — that is, in the 
title pledged as security. He has not suc- 
ceeded to such estate, or to any portion of 



it. He does not stand in the position of a 
purchaser. The estate remains in his les- 
sor; he has only a contingent right to 
enjoy the premises. The right of the les- 
sor to possession ends with the deed by 
which the sale of the premises is consum- 
mated ; and the tenant's right to posses- 
sion depends upon that of the lessor, and 
goes with it ; and the tenant having no- 
tice, actual or constructive, of the mort- 
gage, need not be made party to the fore- 
closure. McDermoU v. Burkey 16 CaL 
590. 

53. Possibly, a court of equity would, 
under some circumstances, allow a tenant 
for years to redeem the premises sold on 
jftpfeclosure, if he applied within a reason- 
able period after becoming acquainted 
with the proceedings. lb. 



REFERENCE. 

1. A reference is a substitution for a 
jury, and a judgment should be had upon 
their report as upon a verdict, and a 
motion to set aside the report of referees 
is necessary before the appellate court be 
required to examine the report and set the 
same aside. Gunter v. Sanchez^ 1 CaL 
48. 

2. The finding of referees, like the ver- 
dict of a jury, Ought to be final. Gunter 
V. Sanchez, 1 Cal. 49 ; Walton v. Mintum, 
1 Cal. 362. 

3. When the action is brought for the 
balance of an account, and the answer 
avers payment by a promissory note, and 
the plaintiff replies that he was induced to 
receive the note by fraud, the court held 
that it was one of those cases that the 
party was entitled to a trial by jury and 
it could only be referred by consent of the 
parties. Seaman v. Mariani, 1 Cal. 336. 

4. The report of a referee should be 
taken advantage of by filing written objec- 
tions to the entry of judgment thereon, or 
by a motion for a new trial, setting forth 
the grounds of the alleged error. Porter 
V. Barling, 2 Cal. 73. 

5. The consent of a party to an order 
of reference must be in writing or entered 
on the minutes. Smith v. Pollock^ 2 Cal. 
94. 
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6. It seems that a stay of proceedings, 
granted on an appeal from an order of re- 
ference, is proper. Ih, 

7. Our statute concerning referees is in 
aid of the common law remedy by arbi- 
tration, and does not alter its principles. 
Tyson v. WeUz, 2 Cal. 130. 

8. Exception must be taken to the rul- 
ings of a referee during the trial, and cer- 
tified to by him. Ih. 

9. If there be no exception taken to the 
ruling of a referee, and the rule of law by 
which he arrived at his conclusions be not 
disclosed, the court cannot disturb the re- 
port, and an order granting a new tr^ *^ 
such case will be reversed. Tysonjf^ 
Wells, 2 Cal. 130; Grayson ^r. GuUdTi 
Cal. 125. 

10. Referees have no power to allow 
parties to alter or amend pleadings after a 
case has been submitted to them. De la 
Hira V. Berreyesa, 2 Cal. 196. 

11. Referees should exclude items 
barred by limitation if objected to. Jb. 

12. Hearsay and irrelevant testimony 
should be excluded by referees. Ih. 

13. A mandamus lies to compel the 
judge of a district court to enter judgment 
on the report of a referee. RusseU v. 
EUxot, 2 Cal. 246. 

14. The court may order a reference 
to ascertain the damages sustained by 
reason of an injunction issued without 
cause. Ih. 

15. A party filing an undertaking to 
obtain an injunction, is deemed to have 
waived the right to insist on a trial by 
jury, and consented that the damages may 
be ascertained in the mode prescribed by 
the statute and an order of reference, is no 
violation of the constitutional right to trial 
by jury. Ih. 247. 

16. An order of reference cannot be 
made without the consent of the adverse 
party, unless the statute requires it. Ben- 
ham V. Rowe, 2 Cal. 261. 

17. If a report of a referee contain suf- 
ficient on which to base a judgment, it is 
the duty of the court to enter judgment in 
accoi-dance with the report, so far as con- 
cerns the matter referred, and not enter- 
tain any objection thereto except on a 
motion for a new trial, when the report 
can be set aside. Headley v. Reed^ 2 Cal. 
324. 

1$. If the report of n referee ia not 
made immediately afler the close of thel waa unable, for want of evidence^ to find 
56 



testimony, it is deemed excepted to. Ih, 
325. 

19. A report of a referee can only be 
set aside on account of fraud, gross error 
of law or fact apparent on its face. Ih. 

20. A referee has no right to bring in 
and file an amended report, and the case 
must be reviewed with reference to the 
original report. Ih. 

21. The report of a referee under the 
code has the same legal effect as the 
award of an arbitrator. Headley v. Reed, 
2 Cal. 325; Grayson v. Guild, 4 Cal. 
125. 

22. Where an entry was made upon 
the minutes, that 'Uhe parties came by 
their attorneys, and defendant by his at- 
torney moved the court that the cause 
should be referred." That is a reference 
by oral consent in open court, entered on 
the minutes. Bates v. Vtsher, 2 Cal. 357. 

23. A jury was waived by the parties 
and the cause submitted to the court The 
trial made some progress, when on motion 
of the plaintiff's attorney, the case was 
referred 'Uo ascertain the damages sus- 
tained by plain tifi^: " held, that the case 
having been submitted to the court, it was 
the duty of the court to find upon the 
facts adduced by the parties, and not the 
facts in the report Geeseka v. Brannan^ 
2 Cal. 519. 

24. The statute does not require the 
referee to be sworn, consequently the im- 
position of an oath by the court would be 
of no effect other than to put it in their 
power to commit moral perjury without 
being amenable to the law. Sloan v^. 
Smith, 3 Cal. 407. 

25. Judgment is entered as a matter of 
course on the report of a referee, and the 
only mode to take advantage of error is 
to move to set the judgment aside, as on 
motion for a new trial. Ih. 

26. The report of a referee, like the 
finding of a court, should state the facts 
found and the conclusions of law. With- 
out this he arties would be remediless 
and their rights concluded in many cases 
by the arbitrary decision of a referee. 
Lambert v. Smith, 3 Cal. 409. 

27. A case was submiteed to a referee 
to find the interest of R. and the value of 
such interest in a vessel and cargo. He 
found such interest and value in the ship 
but not in the cargo> and reported that he 
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the value of R-'s interest in the cargo: 
held, that this was equivalent for the pur- 
pose of legal adjudication of finding no 
value whatever. Montefiori v. Engeh, 3 
Cal. 434. 

28. A stipulation to refer the whole 
matter is a waiver of any objection that 
the motion for a new trial and to set aside 
the award was not made within the statute 
time. Heslep v. Oity of San Francisco, 
4 Cal. 2. 

29. An order of court is necessary to 
constitute a reference under the code, and 
no reference would be good, as such, with- 
out an order. Ih, 4. 

30. A reference or arbitration, in which 
there is no order of court or agreement 
filed with the clerk or entered on the min- 
utes, is a voluntary withdrawal of the case 
from the jurisdiction of the court, by which 
it looses all control over the case and has 
no authority to enter judgment upon the 
finding, except by consent of parties. Ih. 

31. Smith V. Pollock^ 2 Cal. 94, hold- 
ing that a reference could not be had 
without the consent of the parties, applies 
to cases at common law in which the party 
was entitled to a jury trial, and does not 
extend to cases in equity. Smith v. 
Rowe, 4 Cal. 7. 

32. The court may order a reference 
in equity cases without consent of parties. 
lb. 

33. When a case is referred to a referee, 
under the statute, to hear and determine 
the issues of fact and of law, and report 
the same to the courts and he makes his 
report wherein no errors of law or fact 
occur, and no exceptions are taken, the 
court, below should not set aside the report 
and grant a new trial. Grayson v. 
GuiU, 4 Cal. 125. 

34. The report of a referee is the same 
as an award of an arbitrator. Ih. 

35. When a report of a referee has 
been erroneously set aside, and a new trial 
granted, from which action the plaintiff 
Appeals, the supreme court will correct 
both errors at the same time in a chancery 
ease. Ih. 126. 

36. Where the report of a referee dis- 
closed some hesitation and doubt in arriv- 
ing at conclusions of fact, and afler the re- 
port had been made up, but before it was 
filed> the defendant applied to the referee 
for leave to introduce newly discovered 
eyidenoe, which was refused from a doubt 



as to his power, he at the same time in- 
timating to the court, in a supplemental 
report, that if the newly discovered evi- 
dence had been adduced on the trial, the 
result would probably have been different, 
it was held under the circumstances to be 
error to refuse a new trial. Hoyt v. 
Saunders, 4 Cal. 347. 

37. A court can interfere and set aside 
the report of a referee, upon the same 
ground as it will proceed to set af»ide the 
verdict of a jury. McHenry v. Moore, 5 
Cal. 92. 

38. The report of a referee upon con- 
flicting evidence must be treated in the 
light of a verdict of a jury, and will not 
be dl^urbed in this court upon an appeal 
from an order refusing to grant a new trial 
in the court below. Ritchie v. Bradshaw, 
5 Cal. 229. 

39. The report o^ a referee cannot be 
attacked except for error or mistake of 
law apparent on its face, or by motion for 
a new trial upon exceptions taken at the 
trial or the evidence certified. Goodrich 
V. Gity of MarysviMe, 5 Cal. 431. 

40. The facts found in the report of a 
referee are conclusive in the absence of 
the testimony, or where the testimony is 
not properly brought before the court. Ih, 

41. A trial before a referee should be 
conducted in the same manner as before a 
court, and the evidence should be embod- 
ied in a bill of exceptions and certified 
by the referee. Ih, 

42. It is error for the court to set aside 
the report of a referee upon an examina- 
tion of testimony which was not properly 
before it.. Tb, 

43. If the order of reference fails to 
direct a return of the evidence to the court, 
the party objecting to the report must see 
that such testimony as he relies on is pro- 
perly certified. Ih, 

44. It would be a gross abuse of dis- 
cretion for a court to set aside a report of 
a referee, correct in all its parts, without 
any other apparent reason than the mere 
volition of the judge. Ih, 433. 

45. When a referee admits the testi- 
mony of a witness against the objection of 
the defendant, such testimony cannot, afler 
the case has been submitted, be thrown 
out, without first giving to the adverse 
party the opportunity of otherwise sup- 
plying the excluded testimony. Monson 
▼. Coohe, 5 Cal. 436. 
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46. Though a plea would be bad upon 
demurrer, yet if no objection be taken at 
the time, and the case be submitted to a 
referee, the defect of the plea is not suf- 
ficient to set aside his report. Ritchie v. 
Davis, 5 Cal. 454. 

47. An order setting aside the report 
of a referee appointed to take an account, 
is merely interlocutory, and is not the sub- 
ject of an appeal before final judgment or 
decree. Johnston v. J)opkins, 6 Cal. 84 ; 
Baker v. Baker, 10 Cal. 528. 

48. An order of court directing a refe ree 
" to ascertain and report the amount of 
disbursements and expenses made with or 
under the direction and authority of the 
court," by a receiver or custodian of money 
in the hands of the court, is too narrow to 
do him justice, and should be so enlarged 
as to allow him for all reasonable and 
proper expenses incident to the receiver- 
ship. Adams v. Haskell, 6 Cal. 477. 

49. Trials before a referee are con- 
ducted in the same manner as before courts; 
and exceptions must be taken to the rul- 
ings of the referee, in the progress of the 
trial, in the same manner as thev must be 
taken before a court, and such exceptions 
must be embodied in the report of the re- 
feree, or made part thereof by hiv^ proper 
certificate. Phelps v. Peahody, 7 Cal. 52. 

50. Where a party failed to obtain the 
proper certificate of a referee, relying on 
the verbal assurance of the attorney on 
the other side, that he would agree to a 
statement, such party cannot be considered 
free from fault or negligence, and he can- 
not enjoin in equity the judgment against 
him. Ih, 53. 

51. The fact that the referee in the pro- 
ceedings supplementary to execution was 
the clerk of the attaching creditor, is 
not any considerable evidence of fraud, 
when the limited duties of the referee are 
considered. Adams v. Hackett, 7 Cal. 201. 

52. The order of a referee in the pro- 
ceedings supplementary should state sim- 
ply that the property described should be 
applied towards the satisfaction of the 
judgment, in sueh manner as the court 
should direct. lb. 202. 

53. Where an action is tried by the 
court without a jury, or the whole case is 
referred to a referee, judgment follows, as 
a conclusion of law upon the facts found, 
and the time within which notice of the 
motion should be made dates from the 



entry of the judgment* Peahody v. Phelps, 
9 Cal. 224. 

54. Upon facts found, whether by re- 
port of the referee or special verdict of 
a jury, the direct action of the court must 
be invoked before judgment can be en- 
tered. Hence, the time within which the 
notice of motion to set aside the report or 
verdict must be given, should date from 
the tiling of the report, or the rendition of 
the verdict. Ih. 

55. The time within which a notice of 
motion must be filed to set aside the re- 
port of a referee, and a statement be pre- 
pared for that purpose, will depend on the 
chara<!ter of the reference ; whether it be 
special to report the facts, or general to 
report upon the whole issue. In the former 
case, the report has the effect of a special 
verdict ; in the latter, it stands as the de- 
cision of the court, and judgment may be 
entered thereon, exceptions taken and 
rendered, as if the action had been tried 
by the court. Ih. 

bQ, When the alleged error consists in 
the final conclusion of law or facts drawn 
from the' testimony, and the evidence is 
certified to the court by the referee, the 
proper course is to move to set aside the 
report, and for a new trial. Branger v. 
Chevalier, 9 Cal. 362. 

57. An order of reference cannot go be- 
yond the pleadings of the parties, and 
when the referee excludes proper, or ad- 
mits improper evidence, or does any other 
act materially affecting the rights of either 
party, during tlie progress of the trial be- 
fore him, then such party should except, 
and see that the exception is truly stated 
in the report Ih. 

58. The whole issue in divorce cases 
cannot, by stipulation of parties, be re- 
ferred ; and where a reference is had, the 
referee cannot pass upon the testimony. 
If he make any statement or finding of 
facts, the court is obliged to disregard it, 
and base its decree only upon the legal tes- 
timony taken. Baker v. Baker ^ 10 Cal. 
527. 

59. The referee in divorce cases, under 
the«statute, is simply a master to take tes- 
timony. Ih. 

60. An order setting aside the finding 
of a referee in a divorce case, and sending 
the case back to the referee for further ted- 
timony, is interlocutory in its character, 
and not the subject of appeal. lb. 528. 
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61. Where a reference is had to take 
an account, it is within the discretion of 
referees to open the case, after it had been 
once closed, for the purpose of receiving 
additional testimony. The exercise of 
such discretion, except in cases of gross 
abuse, will not be reviewed on appeal. 
Marziou v. Pioche, 10 Cal. 546. 

62. The finding of the referee is conclu- 
sive as to the facts on conflicting evidence. 
Knowles v. Joost, 13 Cal. 621. 

63. Failure to appear and prosecute a 
motion to set aside the report of a referee, 
and for new trial, is an abandonment of 
motion, and the order made denying the 
motion for such failure to appear is not 
the subject of review on appeal. Mahoney 
V. Wilsauy 15 Cal. 43 ; Frank v. Doane, 15 
CaL 303; Green v. Doaney 15 Cal. 304. 

64. Notice of motion for new trial given 
one day befSre judgment rendered, and 
six days after filing the report of the re- 
feree to whom the case had been sent to 
find the facts, is ineffectual for any pur- 
pose. If the trial terminated with the fil- 
ing of the report, the notice was not in 
time ; if it continued, in contemplation of 
law, until the entry of the judgment, the 
notice was premature, and the proceedings 
on the motion are void. Mahoney v. Ga- 
perton, 15 Cal. 314. 

65. Where a party gets into possession 
of property, as a water ditch, under a sher- 
ifi^'s suit on foreclosure of mortgage, and 
the judgment on which such sale was 
made is afterwards reversed by the judge of 
the supreme court, and restitution of the 
property ordered, the court below may, on 
motion, order such party in possession to 
account before a referee for the rents and 
profits received by him — that is, for the 
sales of water, etc. It would be imprac- 
ticable for a jury to settle the account, at 
least, without great delay and embarass- 
ment. Raun v. Reynolds, 15 Cal. 470. 

See Arbitbatiok. 
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REGISTRATION. 

1. A prior recorded mortgage has pri- 
ority of lien over a subsequent recorded 
mortgage, where the second mortgagee 



had notice of the existence of the first in- 
cumbrance ; and this was so, as well be- 
fore as since the enactment of the statute by 
which the common law was adopted in Cal- 
ifornia. Woodworth V. Guzman^ 1 Cal. 205. 

2. Whether there was any officer of 
San Francisco authorized to record mort- 
gages previous to the passage of the act 
of the legislature establii^hiug recorders' 
offices, passed April 4th, 1850, with the ef- 
fect of making them constructive notice to 
subsequent purchasers or mortgagees : 
query. IK 

3. The object of laws which require 
deeds and mortgages to be recorded, is to 
prevent imposition upon subsequent pur- 
chasers and mortgagees in good faith, and 
without notice of prior deed or incum- 
brance, but not to protect them when they 
have such notice. lb, 

4. A court of equity will, as against the 
mortgagor, correct a mistake in the de- 
scription of the mortgaged premises, as a 
matter of course ; and a person claiming 
under the mortga|^)r, and having notice of 
a prior lien upon the premises, is in no better 
condition than the mortgagor himself. Tb, 

5. The evident intention of the statute 
providing for the proof and registration of 
conveyances, is to protect subsequent pur- 
chasers without notice, either actual or 
constructive. Ccdlv, Hastings, 3 Cal. 188. 

6. The act of 1851, section twenty-one, 
gives to papers properly recorded the like 
efiect as the originals, but it does not dis- 
pense with proof of execution. Powell v. 
Hendricks, 3 Cal. 430. 

7. The statute requires the seal of the 
officer taking the acknowledgment to be 
attached as preliminary to filing the deed 
for registration ; and without conforming 
strictly to the statute, the registration wiD 
not be of such a character as to charge 
constructive notice. Hastings y, Vaughn, 
5 Cal. 318. 

8. A certificate of acknowledgment of 
a deed, in the words " Before me person- 
ally appeared A B, to be the individual, 
etc,*' is bad, and the record of the convey- 
ance on such a certificate imparts no notice 
to third parties.* The omission might as 
well be supplied by the words " claiming'' 



•Tbe tUtnte of 1860, p. 179, anthorlzes a def(»etiT« «q- 
knowledgnient to be corrected by proceedings before thii 
county Judge : and the statute of I860, p. SSI, makas da* 
fective aoknowledgments notica hereafter, thr same as If 
th» defect did not exist, so far at not to in^aif the obUga- 
tlon of contracti. 
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or ** repreaenting," as by "known" or 
** proved." There is no averment that the 
party making the acknowledgment is the 
person who executed it upon the personal 
knowledge of the officer. Wolf v. F<h 
garty, 6 Cal. 225 ; Kelsey v. Ihinlap, 7 
Cal. 1 62 ; Henderson v. Grewell, 8 Cal. 
584 ; Fogarty v. Finlay, 10 Cal. 244. 

9. The registration act abolished all 
constructive notice of unrecorded convey- 
ances, but it did not do away with notice 
in fact- Possession, therefore, is not con- 
structive notice of title, but it may be ad- 
mitted in evidence along with other fact<«, 
to establish fraud or actual notice. Mesick 
V. Sunderland, 6 Cal. 315; Stafford v. 
Lick, 7 CaL 489. 

10. The intention of the registration act 
of this State was to protect the purchaser 
of the legal title against latent equities or 
mere executory agreements, and to abolish 
the presumption of notice arising from 
possession. Mesickv, Sunderland^ 6 Cal. 
315. 

11. Section twenty-one of the act of 
March, 1851, giving to copies of papers 
from the county recorder's office the like 
effect as evidence as originals, if it can be 
obtained merely fixes the value of the 
eopy as evidence when it is necessary to 
be introduced from the loss of the originaL 
Macy V. Goodwin, 6 Cal. 582. 

12. The twenty-fifth section of the act 
concerning conveyances, making the record 
of conveyances notice, is limited by its 
termsjn its operation to subsequent pur- 
chasers and mortgagees. Dennis v. Bur- 
riU, 6 Cal. €72. 

13. If, however, the recording act im- 
parts notice to prior purchasers or mort- 
gagees, it is but constructive notice, and in- 
sufficient to charge a prior mortgage with 
fraud in releasing portions of the mort- 
gaged premises, retaining a lien on the 
balance, (of which part had been sold after 
the mortgage) but before his releases, so 
as to justify a court of equity to set the 
act aside. Ih. 673. 

14. Where the defendant bought the 
property in question and recorded his deed, 
but by mistake the number and description 
of the lots were omitted in the record, and 
plaintiff subsequently bought the same 
lots of the same grantor, and afterwards 
the common grantor of both procured the 
record of defendants' deed to be amended 
by interlineation of the description : held, 



that the plaintiff had no notice of the 
previous conveyance of the property to 
defendant. Chamberlain v. Bell, 7 Gal. 
294. 

15. The design and intention of the 
registration act was to give constructive 
notice of the facts which appeared upon 
the face of the record. Ih. 

16. As to the implied notice arising 
from the possession of a party under an 
unregistered deed, it is a question of bad 
faith, and it should be left to the jury 
whether the subsequent purchaser had 
actual notice or such means of notice as to 
make his negligence a species of fraud. 
Bird V. Dennison, 7 Cal. 305. 

1 7. The grounds on which registry acts 
are based are, that the party who fails to 
record his deed places it in the power of 
his grantor to commit a fraud upon others, 
and the law holds him responsible as assist- 
ing the fraud. lb, 

18. The penalty for failing to record 
coveyances declared in the statute must 
be limited to conveyances, as defined by 
the statute, and cannot by implication be 
extended to instruments for the recording 
of which it makes no penalty. lb. 307. 

19. The forty-first section of the regis- 
tration act requires conveyances made 
before the passage of the act to be re- 
corded, and the penalty of failing to do so 
is the same as with conveyances made after 
the act is passed. Stafford \. Lick, 7 Cal. 
486. 

20. This section of the act is neither in 
violation of the constitution of the United 
States nor of this State, as it does not im- 
pair the obligation of contracts, but merely 
establishes what shall be constructive notice 
to third parties ; nor does it divest vested 
rights, but only introduces a rule for the 
subsequent protection of the rights of par- 
ties, lb. 487. 

21. A party holding under an assign- 
ment of a recorded lease containing a 
mortgage clause, is bound to know the 
contents thereof, and is therefore subject 
to the mortgage, although the instrument 
is recorded in the book of leases, there 
being a privity of estate. Barroilhet v. 
BaUeUe, 7 Cal. 454. 

22. Alcalde grants of beach and water 
lots in San Francisco not recoriifid on or 
before the third of April, 1850, in some 
book of record in the possession and under 
the control of the recorder of San Fran- 
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Cisco, are void. Ckapin v. Bourne, 8 Cal. 
295. 

23. The object of the law requiring the 
record of entry on lands under school land 
warrants, was to give notice to subsequent 
locators and settlers, and a failure to record 
it in the proper office will not make the 
location and entry void as to a subsequent 
locator with actual notice. Watson v. 
Rohey, 9 Cal. 54. 

24. This provision is like that of the 
act concerning conveyances, which requires 
the record of certain instilments. A party 
cannot complain that he was injured by a 
failure to record in the proper office, when 
he knew the fact without the record. Ih 

25. The registration of a deed upon 
condition precedent is sufficient to put a 
subsequent purchaser on inquiry as to the 
performance of the conditions. Brannan 
V. Mesick, 10 Cal. 108. 

26. The purpose of a certificate of ac- 
knowledgment is to entitle the instrument 
to be recorded and to be admitted in evi- 
dence without further proof. Fogarty v. 
Finlay, 10 Cal. 245. 

27. If a notary does not faithfully per- 
form his duty, but is guilty of gross and 
culpable negligence in taking an acknowl- 
edgment, he is responsible to the party in- 
jured for the damages resulting from his 
negligence. lb, 

28. The true construction to be given 
to the registration act is, that the failure of 
a grantee to record his deed does not ab- 
solutely and without exception avoid the 
deed as to third persons. The failure to 
register only protects bona fide purchasers 
for a valuable consideration. Hunter v. 

Watson, 12 Cal. 374. 

29. The registration act only protects 
purchasers ; creditors, as such, are not in- 
cluded within its provisions. IL 

30. A deed recorded January 30th, 
1850, by a person acting as recorder, by 
virtue of an election by the people with- 
out authority of law, is not properly re- 
corded. Smith V. Brannan, 13 Cal. 115. 

31. The question as to the necessity of 
recording mining claims, reserved. Par- 
tridge V. Mc Kinney, 13 Cal. 159. 

32. No law authorizes a recorder or 
clerk of a county to record a copy of a 
deed in the Spanish language, so as to 
make it evidence without further proof. 

Wilson \\ Corbier, 13 Cal. 167. 

33. All the title which a vendor of land 



has at the time of his deed, passes to the 
vendee, as against volunteers or donees, 
even though the deed under which the 
vendor holds be unrecorded. Snoctgrass 
V. Ricketts, 13 Cal. 362. 

34. The omission in the record of a 
deed to make a copy of the seal, or some 
mark to indicate the seal, does not vitiate 
the record. It is sufficient, if it appear 
from the record that the instrument copied 
is under seal as for instance, where the 
deed purports to be under seal, and to be 
signed, sealed and delivered in the pre- 
sence of the notary before whom it was 
acknowledged. Smith v. DaU, 13 Cal. 
512. 

35. Under the mechanic's lien act, it is 
not necessary that the account to be filed 
in the recorder's office should remain in 
the office after it is recorded. Mars v. 
McKay, 14 Cal. 128. 

36. The registry act was not intended 
to protect judgment creditors ; it was only 
intended to protect subsequent purchasers 
and mortgagees in good faith and for a 
valuable consideration. Pixley v. Hug- 
gins, 15 Cal. 132. 

37. A subsequent purchaser of property 
mortgaged, with actual notice of the mort- 
gage, cannot object to the defects in the 
registry thereof. De Leon v. Higuera, 15 
Cal. 495. 

38. A certified copy of a deed from the 
county recorder's office contained in the 
margin of the acknowledgment taken be- 
fore a notary, and in the place where his 
seal is usually found, the words "no seal" 
thus : [No Seal] — the conclusion of the 
acknowledgment being, "In witness where- 
of, I have hereunto set my hand and 
affixed my official seal, the day and year," 
etc. The court below ruled out the copy 
of the deed as evidence, on the ground 
that the acknowledgment did not have the 
notary's seal : held, that the court erred ; 
that the words " no seal," instead of imply- 
ing that there was no seal affixed, were a 
mere note by the recorder of the place of 
the notarial seal, which he probably had 
no means of copying. Jones v. Martin, 
16 Cal. 166. 

39. A recorder, in certifying to copies 
of deeds from his office, need not tran- 
scribe the notarial seal to the acknowledg- 
ment — the certificate of acknowledgment 
in this case stating that the notary did 
affix his seal. lb. 
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REHEARING. 

1. The supreme court may, after a 
judgment, order a rehearing in a cause 
before the remittitur is sent down and 
filed in the court below ; but if the remit- 
titur be sent down after the order of re- 
hearing is made, the court still has juris- 
diction. Grogan y. Hucklej 1 Cal. 194; 
Mateer v. Brovm, 1 Cal. 231. 

2. A party should present his whole 
case on the first hearing, and ought not to 
be permitted to argue it by piecemeal. 
On rehearing he will not be allowed to 
raise new points. Grogan v. Ruckle^ 1 
Cal. 197. 

3. Hereafter the rule is established, 
that rehearings will not be granted with 
the same indulgence as formerly. An- 
drews v. Mokelumne HiU Co,, 7 Cal. 333. 

4. The employment of new counsel 
after decision rendered is no ground for 
an extension of the time prescribed by the 
rules of the court for filing a petition for 
a rehearing. Ferris v. Coover, 10 Cal. 
633. 

5. An appeal lies from an order setting 
aside a final decree in equity and granting 
a rehearing. Riddle v. Baker, 13 Cal. 
301. 

6. After a judgment has been rendered 
by the supreme court, a material modifi- 
cation of such judgment should not be 
made upon a petition for rehearing — the 
rehearing should first be granted. Clark 
V. Boyreau, 14 Cal. 638. 

See Appeal, Supreme Court. 



RELATION. 

1. The doctrine of relation is, that 
"where a number of acts are to be perform- 
ed in virtue of which a right accrues, the 
time of performance of the last act, when 
all have been performed in good faith," 
relates back to the commencement of the 
series of acts which create the right, so as 
to make it perfect when the first act was 
being commenced. Barnes v. Stark, 4 
Cal. 413. 

2. A mortgagor, after the sale of the 



mortgaged premises under a decree in a 
suit to foreclose the mortgage, has the right 
to the use and possession of the mortgaged 
premises until the execution of the sheriff's 
deed, but he possesses no right to despoil 
the property in its fixtures. The deed of 
the sheriff takes effect by relation at the 
date of the mortgage, and passes fixtures 
subsequently annexed by the mortgagor. 
Sands Y, Pfeiffer, 10 Cal. 265. 

3. Work done outside of a mining 
claim with intent to work the claim, to be 
considered by intendment as work done on 
the claim, must have direct relation and 
be in reasonable proximity to it, Mc Gar- 
ritf/y. ByingtoHy 12 Cal. 432. 

4. The party so in possession, under 
sheriff's sale, is in no better position than 
if he entered directly under the mortgage 
to enforce which the sale was made ; and 
having received the proceeds of the pro- 
perty by way of sales of water, and appro- 
priated the same to his own use, he cannot 
hold the property bound by the mortgage, 
and at the same time refuse to give the 
mortgagor the benefits of the amount so 
received. In equity he is not a purchaser, 
but a mortgagor ; and although the sale 
was not set aside until after the receipt of 
the rents and profits, still when it was set 
aside, the order took effect upon the rela- 
tions of the parties as they existed before 
the sale, the mortgagors and the mortgagee 
have the same rights they had before. 
Raun V. Reynolds, 15 Cal. 471. 



RELEASE. 

1. A covenant not to sue, made to a 
portion of joint debtors, does not release 
any of them. Mattheg v. Galley, 4 Cal. 
63. 

2. A sued B & C for forcible entry 
and detainer, and obtained judgment 
against them with damages, and after- 
wards took a deed from B for the premises, 
procured D to indemnify B against the 
judgment, and verbally promised not to 
prosecute B on the judgment : held, that 
C was thereby released from the judg- 
ment as to the damages. Ransom v. 
Farish, 4 Cal. 387, 
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8. The second of a foreign bill of ex- 
change, drawn here, payable at sight, was 
presented to the drawee, and payment 
being refused, it was duly protested. After- 
wards, and before suit was brought, the 
first of exchange was paid to the holder 
with interest and protest fees : held, that 
the drawer was released from payment of 
damages for the dishonor of the second of 
exchange. Page v. Warner^ 4 Cal. 396. 

4. A release of the endorser of a note 
by the endorsee, such endorsee being a 
secret partner of the maimer, will not re- 
lease the maker. TomUnson y. Spencer^ 
5 Cal, 293. 

5. The entering of a discharge of a 
mortgage by the mortgagee does not of 
itself discharge the debt, but only Uie 
security. Sherwood v. Dunbarj 6 Cal. 54. 

6. A release of one joint debtor is a re- 
lease of the others, but it must be a tech- 
nical release, under seaL Armstrong v. 
Hayward, 6 Cal 186. 

7. A receipt given to one joint debtor 
on a note for a part payment, coupled with 
the words '^ which is in full on his part 
on the within note, and the said A B is 
hereby discharged from all obligations on 
the same," is not such a release as will 
discharge the others. Ih, 

8. Neglect to sue a contractor for his 
breach of contract does not operate so as 
to release his sureties for subsequent 
breaches. City of Sacramento v. Kirk, 7 
Cal. 420. 

9. A voluntary release of the property 
levied on by the plaintiff in execution, 
could not revive the obligation on the 
mortgage given to secure the judgment. 
People V. Chisholm, 8 Cal. 30. 

10. A part payment of a demand of 
one of two debtors will not discharge such 
debtor making the payment from the pay- 
ment of the balance. His obligation is to 
pay the whole. Griffith v. Grogan, 12 
Cal. 324. 

11. Where the vendee of a lot of wheat 
released his vendor from all damages, by 
reason of any implied warranty of the 
title to the wheat, which was then in liti- 
^tion between the vendee and a third 
party, such release made the vendor a 
competent witness. Paige v. O'Neal^ 12 
Cal. 496. 

12. Nor would the nonpayment of the 
consideration expressed in the release af- 
fect the instrument as a valid release. 



The obligation to pay the consideration 
was created by the acceptance of the re- 
lease, and is not dependent upon the con- 
tingency of a recovery in the action. lb. 
13. If much time intervenes between 
demand and notice in transfers after ma- 
turity of bills of exchange and promissory 
notes, the question may arise whether the 
delay has not released the endorser after 
maturity. Thompson v. Williams, 14 Cal. 
163. 



REMITTITUR. 

1. The supreme court has jurisdiction in 
a cause until the remittitur is sent down 
and filed, and if any order is made before 
it is sent down, the court still has jurisdic^ 
tion. Chrogan v. Buckley 1 Cal. 194 ; 
Mateer v. Brotm, 1 Cal. 231. 

2. Where a case is remitted from the 
supreme court to a district court, the clerk 
of the latter may issue an execution for 
the costs accrued thereon without the or- 
der of the district court ; the clerk of the 
supreme court, on entering up the judg- 
ment, adds the words "• with costs," and 
annexes to the remittitur a copy of the bill 
of costs filed ; these words are sufficient 
awarding of costs for the clerk below to 
issue execution thereon. City of Marys- 
ville v. Buchanan^ 3 Cal. 213. 



RENT. 

1. Indebitatus assumpsit for rent will not 
lie in favor of a stranger for the purpose of 
trying his title, or by one of two belliger- 
ent parties claiming the land, this action 
depending not upon the validity of plaint- 
iff's title, but upon a contract express or 
implied. Sampson v, Shaeffer, 3 Cal. 201. 

2. The thirteenth section of the act con- 
cerning forcible entries and unlawful de- 
tainers was intended to make the non- 
payment of rent work a forfeiture of the 
estate of the tenant ; but the statute must 
be pursued strictly, and the rent must be 
demanded on the day it becomes due, and 
at a late hour of the day. Ghipman v. 
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Emeric, 3 Cal. 283 ; GaskeU v. Trainer, 
3 Cal. 339. 

3. Under our code it is competent for a 
party to recover real property, with dam- 
ages for withholding it, and the rents and 
profits, all m the same action, and as one 
cause of action. Sullivan v. JDavis, 4 Cal. 
292. 

4. To enable a party to recover rent 
eo nomine, he must show that the defend- 
ant's possession is by virtue of some express 
or implied agreement Ramirez v. Jfur- 
rc^, 5 Cal. 223. 

5. No action for rent will lie where the 
possession is adverse and tortious,' for such 
possession excludes all idea of a contract. 
Ih. 

6. A demand of rent at any time during 
the term when the same might be due, 
will be sufficient diligence to hold the 
party who has guaranteed its payment. 
Evoy V. Tetokshary, 5 Cal. 286. 

7. A conveyance by a lessee of the re- 
mainder of his unexpired t^rm, though it 
employs words ordinarily used in a demise, 
and contains a reservation of rent, and the 
right of reentry upon covenants broken, is 
not an underletting or sublease, but is con- 
sidered in law as an assignment of his 
whole interest, as there remains in him no 
reversion of the estate. Smiley v. Van 
Winkle, 6 CaL 606. 

8. The sale of the equity of redemption 
of mortgaged premises, and assignment of 
the rents thereof until foreclosure and sale 
to a creditor, cannot operate as a fraud 
upon the mortgagee, whose rights are se- 
cured and may be enforced by foreclosure. 
Dewey v. Latson, 6 Cal. 616. 

9. The collection of the rents and prof- 
its by the creditor purchasing can be no 
more a fraud upon the mortgagee than 
would be their application by the mortga- 
gor to the payment of his debts. Ih, 

10. The mortgagor having the right to 
sell the rents and profits, or to apply them 
to the payment of his debts, except as 
against a creditor who is hindered, delay- 
ed or defrauded thereby, the mortgagee 
cannot complain, as he is not such a cred- 
itor, lb. 

1 1 . A purchaser of land at she riff 's sal e 
can maintain an action for rent against the 
tenant in possession under the judgment 
debtor, before the expiration of the six 
months allowed for redemption, and as 
cflen as the rent becomes due under the 



terms of the lease existing when he pur- 
chased. ReynMs v. Lathrop, 7 Cal. 46. 

12. Where the plaintiff had obtained 
judgment in another court for a quarter's 
rent under a lease : held, that in an action 
of forcible entry, for nonpayment of 
another quarter's rent, under the same 
lease, between the same parties, the plaint- 
iff could introduce the former judgment as 
evidence on all the points identical in the 
two cases. Lave v. Waltz, 7 Cal. 252. 

13. Where the plaintiff leased to B. a 
lot for ten years, at a monthly rent paya- 
ble monthly, at the end of the term B. to 
have two-thirds of the appraised value of 
the house to be by him erected, and the 
lease also contained this clause : ^^ and it is 
further agreed," etc, " that the brick house 
now being erected," etc., " shall always be 
and remain as the same is hereby declared 
to be, mortgaged as security for the pay- 
ment of the monthly rent herein stipulated :" 
held, that it was a mortgage, and that it 
might be foreclosed on the nonpayment of 
the first or any month's rent. Barroilhet 
V. Battelle, 7 Cal. 452. 

14. And where such lessee completed 
the building, and subsequently mortgaged 
the lease to S. and afterwards assigned the 
lease to T. for further security, and T. en- 
tered as tenant and paid rent, there being 
back rents due from the original lessee : 
held, that T. was bound to know the terms 
of the lease and the mortgage therein con- 
tained ; that the plaintiff had a right to 
foreclose, and sell the reversionary inter- 
est of the original lessee, to wit: two- 
thirds of the value of the house at the end 
of the term ; that T., provided she paid 
the rent, would have the right of posses- 
session until the end of the term, the ac- 
ceptance of rent from her having waived 
the forfeiture of the lease. Ih. 

15. A judgment rendered for use and 
occupation should not draw any interest 
whatever. Oshom v. Hendrickson, 8 Cal. 
33. 

16. Where the owner of mortgaged 
premises leases the same for a term of 
years, and the rent is paid in advance by 
the tenant : held, that the purchaser under 
the mortgage sale can require the tenant 
to pay the rent over again to him. Mo 
Devitt V. Sullivan, 8 Cal. 597. 

17. After sale, and before the term of 
redemption has expired, the purchaser la 
entitled to collect the rents. /&• 
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18. Where a tenant finds that there are 
adverse claimants to the property, he 
should file a bill of interpleader, making 
all the adverse claimants parties thereto, 
and offer to pay the rents into court to 
abide the ultimate decision of the case. 
IK 

19. A mortgagee of land in possession 
must account for rents and profits ; and 
after payment of the debt for which the 
mortgage was given, he becomes, by oper- 
ation of law, trustee of the surplus for the 
mortgagor. Pierce v. Robinson, 13 Cal. 
120. 

20. In an action for mesne profits, 
plaintiffs offered in evidence the record of 
an action by defendant against a third per- 
son for the use and occupation of the same 
premises, for a time prior to the time sued 
for in tliis action, in which defendant un- 
der oath fixed the value at a certain sum, 
together with evidence that the value of 
the use and occupation was as great in the 
one case as the other : held, that the evi- 
dence was admissible as a solemn admis- 
sion by a party to the record in relation 
to a particular fact ; that such admissions 
are not irrelevant, whether made directly 
or indirectly. Shafter v. Hichards, 14 
Cal, 126. 

21. The jury found for the plaintiff in 
ejectment, and awarded damages for the 
rents and profits, and had the objection 
been taken to the instruction given with 
reference to these damages, it would 
have been tenable : but no such objection 
was taken, and the point is to be regarded 
as waived. Stark v. Barrett, 15 Cal. 372. 

22. The relation of landlord and tenant 
existed between plaintiff and defendant on 
a parol demise from month to month, rent 
being payable in advance, on the first day 
of each month. November 1st, 1858, 
defendant being in possession, denied 
plaintiff's title, aijd refused to pay rent. 
December 23d, 1857, plaintiff sued de- 
fendant in a justice's court for rent due 
November 1st and December 1st, 1858, and 
had judgment, which was paid. January 
8th, 1859, plaintiff served on defendant 
notice to quit, on the ground of forfeiture 
for nonpayment of rent ; defendant refused 
to quit or surrender the premises. Plaint- 
iff brings ejectment Defendant answers, 
denying, among other things, plaintiff's 
title and his own relation of tenant : hi IJ, 
that plaintiff is entitled to recover ; that 



the denial of title and the relation of ten- 
ant made defendant a trespasser, not enti- 
tled to notice to quit ; that no special de- 
mand for payment of rent was necessary 
to work a forfeiture ; that defendant could 
not deny title, and yet claim the benefit of 
holding in subordination to it. Smith v. 
Off^q Shaw, 16 Cal. 89 ; 90. 

23. The supreme court will not set 
aside the findings of the court below on 
conflicting proofs, especially in regard 
to the value of rents, or damage to prop- 
erty, both being of uncertain ascertain- 
ment. . Paid V. Silver, 16 Cal. 75. 

24. One tenant in common out of pos- 
session may, in equity, as a collateral in- 
cident to a claim for partition, compel his 
cotenanl in possession to account for rents 
and profits received by him from tenants 
of the premises. Goodenow v. Ewer, 16 
Cal. 472. 

25. From rents so received, the tenant 
in possession may deduct the amounts paid 
for taxes and for necessary and proper 
repairs and additions for the preservation 
and security of the building held in com- 
mon during the period for which the rents 
were collected. And where the building 
contained theater rooms, which were let 
from time to time with the furniture there- 
of — as carpets, lamps and scenery — which 
furniture was the individual property of 
the tenant in possession, he is entitled, in 
the accounting, to a reasonable allowance, 
to be deducted from the rents, for the use 
of such furniture, when such use was re- 
quired in order to let the premises them- 
selves. But he is not entitled to allow- 
ances for the use of any individual prop- 
erty in connection with the premises not 
thus required, nor any allowances for his 
personal services in taking charge of the 
building, renting the same, and collecting 
the rents. lb. 

See Landlord and Tenant, Lease. 
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REPLEVIN. 

1. Where a sheriff is notified before 
levy that a third person owns the prop- 
erty, the taking is tortious, and no de- 
mand is necessary to be proven in the ac- 
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tion of replevin. Ledley v. Hay$^ 1 Cal. 
161. 

2. If an action of replevin be improp- 
erly commenced, the party bringing it, 
having obtained the benefit, cannot avoid 
the undertaking he has given, by pleading 
his own misfeasance. Turner v. Billa- 
gram, 2 Cal- 522. 

3. A replevin bond was made to the 
sheriff instead of the party to be protected 
by it, by mistake, and then corrected ; this 
did not invalidate the bond. Turner v. 
Billagram, 2 Cal. 522. 

4. Where a replevin bond substantially 
conforms to the act, and no variation is 
pointed out, the assignees of the defend- 
ants can maintain an action upon it. Win- 
gate v. Brooks, 3 Cal. 112. 

5. In an action on a replevin bond, the 
fact that the defendant had commenced his 
action before a tribunal incompetent to 
try the matter in dispute is no defense ; 
and the plea that the title to the property 
so replevined is in him bad. McDermott 
\.Ishell,4.C^\. 114. 

6. A defendant in replevin, who re- 
covers judgment, the jury failing to find 
the value of the property to exceed two 
hundred dollars, is, nevertheless, entitled 
to his costs, where the plaintiff's com- 
plaint states its value at a sum exceeding 
that amount. Edgar v. Gray, 5 Cal. 267. 

7. An officer attaching goods under 
civil process is entitled to notice of the 
claim of a third party to the goods, and 
a demand for them, or he is not liable in 
damages to such party for such seizure 
and detention. Daumiel v. Goi'ham, 6 
Cal. 44; Taylor v. Seymour, 6 Cal. 514; 
KiUey v. Scannell, 12 Cal. 75. 

8. Where the defendant in a replevin 
suit failed to claim the return of property 
in his answer, and on the trial the jury 
found a verdict for the defendant, on which 
the court rendered judgment against the 
plaintiffs for costs, which were paid : held, 
that the payment of the judgment as taken 
"was a complete discharge of plaintiff's 
sureties on the undertaking. Chambers 
V. Waters^ 7 Cal. 390 ; Nickcrson v. Chat- 
tertmi, 7 Cal. 570. 

9. The sureties only bind themselves to 
make good any judgment that plaintiff 
may lawfully obtain against defendant. 
Nickerson v. ChaJtierton^ 7 Cal 570. 

10. If the proper judgment be taken in 
the alternative, and the defendant fails to 



discharge the judgnient, the sureties can 
only be required to pay the value of the 
property, and the amount of the damages 
and costs. Ih, 571. 

11. Where the plaintiff, in replevin, 
gives the statutory undertaking, and takes 
possession of the property in suit, and is 
afterwards nonsuited, and judgment en- 
tered against him for the return of the 
property, and for costs : held, that his 
sureties are liable for damages sustained 
by defendant, by reason of a failure to re- 
turn the goods, but not for damages for 
the original taking and detention, the 
value of the goods not having been found 
by the jury. Ginaca v. Atwood^ 8 Cal. 
448. 

12. The facts upon which a trial by 
jury would have been found in the orig- 
inal replevin suit are, by a nonsuit there- 
in, left to the jury called in the suit on an 
undertaking, so far as the conditions of the 
undertaking will authorize an inquiry into 
them. Ih, 

13. The rule that when property con- 
verted has a fixed value, the measure of 
damages is that value with legal interest, 
from the time of its conversion ; when the 
value is fluctuating, the plaintiff may re- 
cover the highest value at the time of its 
conversion, or at any time afterwards. 
Douglass v. Craft, 9 Cal. 563 ; Dorsey v. 
Manlove, 14 Cal. 555. 

14. The failure of the defendant to ap- 
pear on the trial of an action of reple\nn 
when the cause is called, is a waiver of a 
jury, under the 179th section of the code. 

Wahhamy. Carson, 10 Cal 180. 

15. In an action of replevin by W., it 
appeared on trial that the property sued 
for belonged to him and one F., a third 
party, and the jury returned a general 
verdict for the defendants, and the court 
gave judgment for a return of property to 
the defendants : held, that there was no 
error in the judgment. Waldman v. Bro- 
der, 10 Cal. 379. 

16. The legal effect of finding for the 
defendants, on the question of the plaint- 
iff's right to the property, was to entitle 
the defendants fix)m whom the property 
was taken to its restoration. Th, 

17. Plaintiff brought an action of re- 
plevin against the defendants to recover 
certain property, and obtained a judgment 
for its restitution, and damages for its ille- 
gal detention ; defendants paid the dam- 
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ages, but the property was not restored. 
Plain tiff then brought an action of trovor 
to recover the value; defendants plead 
the former recovery as a bar : held, that 
the judgment in replevin did not consti- 
tute a bar to the action of trovor, the 
judgment in replevin not having been sat- 
isfied. Nicker son v. California Stage Co., 
10 Cal. 521. 

18. The judgment in the action of re- 
plevin was between the parties conclusive 
evidence of the plaintiff's title to the chat- 
tel in question, and it only remained for 
the court, in this action, to determine its 
value. lb, 

19. Nor is it necessary to the right of 
the plaintiff to recover in this action that 
the value of the property in the replevin 
suit should have been found, and an alter- 
native judgment for the return of the 
property or the payment of its value. lb. 

20. T. commenced suit against J. by at- 
tachment ; the writ was levied upon cer- 
tain personal property by the plaintiff H., 
as sheriff. M. J., wife of J., claimed the 
property as sole trader, and brought her 
action of replevin for the property, and 
obtained possession of the same by the de- 
livery of an undertaking, as required by 
section 102 of the code. The undertak- 
ing was executed by defendants R. and S. 
The replevin suit was decided February 
5th, 1855, in favor of H. T. obtained 
judgment in the attachment suit against 
J., November 30th, 1854. On the 18th 
February, 1855, executions in favor of 
other creditors of J. coming into the hands 
of H., as sheriff, he levied them on the 
same property, and subsequently sold the 
property and paid the proceeds into court. 
H. then brought this suit against the 
sureties in the replevin bond : held, that 
the lien of T.'s attachment continued after 
the replevy of the goods of M. J. Hunt 
V. Robinson, 11 Cal. 277. 

21. The effect of the replevin bond is 
simply to give the party the possession of 
the property, pending the litigation. The 
title is not changed. lb. 

22. The primary object of the replevin 
suit is the recovery of the thing itself. 
The value is received only in the alterna- 
tive that the property is not returned, lb. 

23. In an action on replevin bond, the 
defendant's liability is limited to the dam- 
age sustained by a failure to return the 
property. lb. 



24. Where the property seized by a 
sheriff is in the possession of a stranger to 
the execution, it is not sufficient as a justi- 
fication of the seizure to prove the execu- 
tion only; the judgment upon which it 
was issued should also be proved. Paige 
V. a Neat, 12 Cal. 495. 

25. In an action to recover personal 
property, to enable the defendant to ob- 
tain the value of the property on judg- 
ment of dismissal against the plaintiff for 
failure to appear, the answer must con- 
tain some allegation or prayer, relative to 
the change of possession from defendant 
to plaintiff. The judgment of return or 
value is in the nature of a cross judg- 
ment, and must be based upon proper 
averments. Gould v. ScanneU, 13 Cal. 
431. 

26. A safe in the possession of McC, 
belonging to W., F. & Co., for whom, as 
also for plaintiff, he was agent, contained 
six thousand dollars in coin. Of this sum 
four hundred dollars belonged to W., F. 
& Co., the balance to plaintiff. Defend- 
ant, as sheriff, under a writ against McC, 
seized eighteen hundred dollars of the 
money in his safe as his property, and put 
it in a bag. Plaintiff then claimed the 
money as his, McC. tieing present and not 
objecting : held, that this amounted to a 
segregation of the eighteen hundred dol- 
lars from the mass of coin in the safe, so 
as to sustain replevin by plaintiff. Grif- 
jith V. Bogardus, 14 Cal. 412. 

27. In an action to recover the posses- 
sion of personal property, with damages 
for its detention, the judgment may be for 
more than the value as alleged in the com- 
plaint, if it be within the ad damnum of 
the writ. The value of the property is 
only one predicate of the recovery. Cog- 
kill V. Boring, 15 CaL 218. 

28. Where goods are seized by the 
sheriff on an execution against 6., and the 
owners of the goods so in the sheriff's 
hands assign them to plaintiff, who re- 
plevies them on the ground of fraud in the 
original sales, the assignors are competent 
witnesses for plaintiff. This is not assign- 
ing a chose in action, but a sale of specific 
goods. lb. 

29. Plaintiff sued out an attachment 
against K., and the sheriff levied it on 
certain goods. Other creditors issued at^ 
tachments, which were levied by the sher- 
iff on the same goods. Plaintiff then did- 
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missed his attachment and sued the sheriff 
in replevin, claiming that K. obtained a 
portion of the goods of plaintiff^ bj fraud. 
Instead of taking the goods out of the 
sheriff's possession, phuntiff made an ar- 
rangement with the sheriff, whereby he 
agreed to sell the goods, and keep the pro- 
ceeds to answer any judgment plaintiff 
might obtain in his replevin suit. Sheriff 
sold the goods, paid the money into court, 
saying nothing about this arrangement, 
and the money was paid by order of the 
court on the claims of the other creditors. 
The sureties of the sheriff had nothing to 
do with, and gave no sanction to the ar- 
rangement Plaintiff had judgment in re- 
plevin: held, that the sureties on the 
sheriff's official bond are not liable to 
plaintiff for the goods or the money re- 
ceived fi-om the sale — this arrangement 
between him and plaintiff being no part of 
the sheriff's official duty ; that the sheriff, 
as such, had no legal authority to sell these 
goods and to hold the money on bailment 
for plaintiff; and that, in so far as plaintiff 
trusted the sheriff with the goods, and au- 
thorized him to sell them, he became the 
agent of plaintiff, and must be looked to 
&s such. Schlossv. Whitey 16 Cal. G8. 

80. A complaint in replevin, alleging 
that F. was seized and possessed of certain 
premises at the time of his death ; tliat the 
plaintiffs were appointed the executors of 
his last will and testament, and ever since 
their appointment have been in the posses- 
sion of the premises ; tha^ certain persons, 
whose names are not designated, entered 
upon the same without authority, and cut 
down timber growing thereon, to the 
amount of about three hundred cords ; that 
the defendant ailerwards also entered upon 
the premises, without authority, and re- 
moved the wood thus cut, and still detains 
it from the plaintiffs ; that they have de- 
manded the possession of the same from 
him, and that he refuses to deliver it to 
them, to their damage of $1,100 — the 
alleged value of the wood — sufficiently 
shows plaintiffs' ownership of the wood. 
Halleck v. Mixer, 16 Cal. 578. 

31. Tlie averments, in such, complaint, 
of ^ unlawful and wrongful," as applied to 
the entry upon the premises and the cut- 
ting down of the timber, and to his removal 
and detention of the same, may be stricken 
out as surplusage. 76. 

32. Against the catting of timber the 



owner of real property is entitled to the 
preventive remedy of injunction. Whilst 
the timber is growing, it is part of the 
realty, and its destruction constitutes that 
kind of waste the commission of which a 
court of equity will, upon petition, restrain, 
When once cut, the character of the prop- 
erty is changed ; it has ceased to be a part 
of the realty and has become personalty, 
but its title is not changed. It belongs to 
the owner of the land as much afterwards 
as previously, and he may pursue it in 
whosesoever hands it goes, and is entitled 
to all the remedies for its recovery which 
the law affords for the recovery of any 
other personal property wrongfully taken 
or detained from its owner. And if he 
cannot find the property to enforce its 
specific return, he may waive the wrong in 
its removal and use, and sue for the value 
as upon an implied contract of sale, lb, 

33. In suits for damages for timber cut 
and removed, as in this case, the true rule, 
so far as the title to the land is concerned, 
is this: The plaintiff out of possession 
cannot sue for the property severed from 
the freehold, when the defendant was in 
possession of the premijjes from which the 
property was severed — holding them ad- 
versely, in good faith, under claim and 
color of title — in other words, the personal 
action cannot be made the means of litiga- 
ting and determining the title to the real 
property as between conflicting claimants. 
lb. 579. 

34. But this rule does not exclude the 
proof of title on the part of the plaintiff 
in other cases, for it is upon sueh proof 
that the right of recovery rests. It^is be- 
cause the plaintiff owns the premises, or 
has the right to their possession, that he is 
entitled to the cJiattel which is severed^ 
and that must be in the first instance es- 
tablished. A mere intruder or trespasser 
is in no position to raise the question of 
title with the owner so as to defeat the 
action. lb. 

35. The complaint here, averring that 
plaintiffs were duly appointed executors <^ 
the last will and testament of the deceased, 
and have ever since been such executors, 
and as such have been ever since in the 
possession of the 'premises, is not demur- 
rable on the specific ground that it does not 
show that, plaintiffs are the executors of 
F., or have any authority to maintain the 
action-^thoogh it is subject to other ob- 
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jections. The complaint should state the 
death of F. ; his leaving a last will and 
testament; the appointment therein of the 
plaintiffs as executors ; the probate of the 
will ; the issuance of letters testamentary 
thereon to the plaintiffs ; and their qual- 
ification and entry upon the discharge of 
their dutiqs as executors. Ih. 



RES GEST^. 

1. The declarations of an agent or ser- 
vant are admissible in evidence ajrain^st the 
principal, only when they form a part of 
the res gestae ; and the declarations of a 
bar keeper to a third person as to the con- 
tents of a package left by a guest in the 
charge of an inn keeper, when not made 
in any way in the discharge of his duty 
as bar keeper, are not admissible in an 
action against an inn keeper to prove the 
contents of the package. Matecr v. Brown, 
1 Cal. 224 ; see Gerke v. Ccdi/omia Steam 
Navigation Co., 9 Cal. 256. 

2. The declarations of an agent, when 
but the bare narration of an act which 
had already taken place and was fully 
ended, do not form a part of the res gestae 
and are inadmissible in evidence against 
his principal. Innis v. Steamer Senator, 
1 Cal. 461. 

3. The declarations of a vendor of per- 
sonal property after the sale, are not good 
to impeach the title of the vendee, and if 
offered as a part of the res gestae, clear 
and unequivocal possession by the vendor 
must be shown. Visher v. Webster, 13 
Cal. 61. 

4. Defendant killed deceased while he 
was in the act of injuring a mining claim. 
On the trial, defendant offered to show that 
he was the owner and in the lawful pos- 
session of such claim at the time of the 
killing. The court refused testimony on 
this point : held, that defendant has a right 
to prove his ownership of the claim, for 
the purpose of showing bis mental con- 
dition ; the motive which "prompted his 
action, and determining the character of 
the offense ; that the ownership was part 
of the res gestae and should have been 
admitted, subject to instnictiona from the 



court as to its legal effect, though when 
admitted it may not have amounted to a 
justification. People v. CosteUo, 15 Cal. 
355. 

5. The declaration of deceased made 
at the time of procuring the weapon was 
admissible as part of the res gestae and 
illustrative of the transaction; that it 
showed the purpose for which the weapon 
was procured, and that this purpose was 
an item of proof upon the question which 
of the two parties first assaulted, this being 
the point to which the testimony was 
offered. People v. Arnold, 15 Cal. 481. 

See Agency, Evidence. 



RESIGNATION. 

1. The legislature having elected a 
State printer, who resigned, and a State 
printer was during the session of the legis- 
lature appointed by the governor, and he 
resigned after the adjournment and during 
the recess, whereupon the governor ap- 
pointed another person to fill the vacancy 
supposed to exist : held, that this second 
appointment as well as the first one, was 
irregular and void. People v. Fitch, I 
Cal. 536. 

2. Elections to fill vacancies occasioned 
by the death or resignation of an officer 
are special elections; and the proclama- 
tion of the governor, required by statute, 
is necessary to the validity of a special 
election. People v. Porter, 6 Cal. 28 ; 
People V. Weller, 1 1 Cal. 65 ; People v. 
Martin, 12 Cal. 410; People v. Roshor- 
ough, 14 Cal. 187. 

3. An election which was ordered by 
the board of supervisors, to fill a vacancy 
in the ofiice of county judge occasioned by 
the resignation of the incumbent, without 
proclamation of the governor, is invalid ; 
and the office being vacant, can be properly 
filled by the appointment of the governor. 
People V. Porter, 6 Cal. 68 ; People y 
Martin, 12 Cal. 411. 

See Election, Office. 
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RETURN. 

1. A sheriff's return is not traversable, 
and a court will not permit it to be at- 
tacked collaterally, even if the officer is 
shown to have been guilty of fraud and 
collusion. Egery v. Buchanan^ 5 Cal. 56. 

2. A sheriff failing to pay over money 
collected on execration, should be prose- 
cuted for a faLe return. IK 

3. The return of an attachment cannot 
be amended so as to postpone the rights of 
creditors attaching subsequently, but be- 
fore the correction. NewhaU v. Provost, G 
Cal. 87 ; Webster v. Haworthy 8 Cal. 25. 

4. The presumptions are in favor of the 
regularity of the acts of the officer, and a 
return which simply states that the prop- 
erty was attached is sufficient prima facie 
to show a due and proper execution of the 
writ. Ritter v. Scannell, 11 Cal. 248. 

5. The title of a purchaser of real 
estate on execution at sheriff's sale does 
not depend upon the return of the officer 
of the writ. Cloud v. El Dorado County ^ 
12 Cal. 133. 

6. A sheriff, under his general powers, 
cannot take anything but legal currency in 
satisfaction of an execution, and where he 
takes a note, endorses it on the execution, 
and then returns it satisfied, the return is 
not conclusive, and perhaps not prima 
facie evidence of satisfaction, unless it shows 
some authority for receiving the note. 
Mitchell V. ffackeit, 14 Cal. 666. 

See Attachment, Execution, Sum- 
mons. 



REVENUE. 

1. The common council of Sacramento, 
by resolution, made an appropriation to 
the mayor of the city of $10,000, recit- 
ing meritorious services (but such as were 
within the line of his official duty) as the 
consideration, which was exclusive of his 
salary, which was regularly paid. The 
mayor died the day the appropriation was 
passed, and did not accept it formally: 
held, that the appropriation could not be 
recovered in an action at law. Heslep v. 
Oiiy of Sacramento, 2 Cal. 581. 

2. The revenue act of May, 1853, does 



not violate that provision of the State con- 
stitution, which provides that all laws of a 
general nature shall be uniform in their 
operation. By a uniform operation, it was 
intended that laws of this character should 
as near as possible affect persons and pro- ' 
perty alike. A perfectly equal tax law is 
impossible from the very nature of the 
subject. People v. CokmaUj 4 Cal. 55. 

3. The act of May Ist, 1854, which 
creates the office of State printer, and re- 
quires the controller to draw his war- 
rants on the treasury for such sums as 
may be due the State printer, is not a 
specific appropriation. Redding v. Bell^ 
4 Cal. 333. 

4. The revenue act provided that the 
board of supervisors or courts of sessions 
shall levy, in addition to a State tax, a 
tax, not to exceed Mij cents on each 
one hundred dollars, for county purposes, 
and such other special taxes as may be 
by law authorized to be collected. Under 
this provision, the courts of sessions of 
Sacramento levied a tax of fifty cents for 
county purposes, twenty-five cents for 
funded tax, &c. : held, that the words of 
the revenue act, authorizing a tax of fifty 
cents on each one hundred dollars for 
county purposes, ought not to be restrict- 
ed to the current expenses of the year as 
an appropriation, leaving the scrip holders 
of the county to look for payment to the 
tax collected for the floating debt. Mc- 
Donald v. Griswold, 4 Cal. 352. 

5. In the absence of an unexhausted 
specific appropriation to meet a warrant 
of the controller on the State treasurer, 
a warrant on the treasurer is absolutely 
void. Butler v. Bates, 7 Cal. 137. 

6. The revenue law of 1854 authorized 
the payment of a portion of the taxes in 
controller's warrants. The acts of 1855 
and 1856 provide for the funding of the 
State debt and the collection of the re- 
venue in cash, and forbid the treasurer to 
liquidate any of the debt except as therein 
provided: held, that the act of 1854, al- 
lowing payment in warrants, was thereby 
repealed. Scojieldv. White, 7 Cal. 401. 

7. The act authorizing the county re- 
corder of Yuba county to be paid out of 
the county treasury for certain specified 
services, contains no words which raise 
the presumption that he was to be allowed 
a preference over other creditors. Peo- 
ple V. WiUianu, 8 CaL 100. 
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8. Though the legislature can make 
such disposition of accruing revenue as it 
deems proper, a construction of a statute 
which would impair the rights of third 
parties will always be unwillingly adopted, 
in the absence of express words to that 
effect. Ih, 101. 

9. The revenue act of 1854 made the 
sheriff ex officio tax collector, and provided 
that he should be liable on his bond for 
the discharge of his duties in the collec- 
tion of taxes. No other bond is required 
by law of the sheriff except when he acts 
as collector of foreign miners' licenses: 
held, that the bond in suit, entered into in 
18oC, muat be deemed to have been ex- 
ecuted in view of the provisions of the 
revenue act, and that all delinquencies 
in the collection of taxes, except foreign 
minert*' licenses, are covered by the bond. 
People V. Edwards, 9 Cal. 292. 

10. The power of appropriation which 
the legislature can exercise over the re- 
venues of the State, for any purpose which 
it may regard as calculated to promote 
the public good, it can exercise over the 
revenues of a county, city or town for any 
purpose connected with their past or 
present condition, except as such revenues 
w^ay, by the law creating them, be devoted 
to special purposes. People v. JEft/rr, 13 
Cal. 351. 

11. To an appropriation within the 
meaning of the constitution, nothing more 
is requisite than a de^signation of the 
amount, and the fund out of which it shall 
be paid. It is not essential to its validity, 
that funds to meet the same should be at 
the time in the treasury. People v. Brooks, 
16 Cal. 28, 

12. The provision in the constitution, 
that " no money shall be drawn from the 
treasury, but in consequence of appropria- 
tions made by law," means only that no 
money shall be drawn, except in pursu- 
ance of law. Ih. 

13. The act of April 13th, 1854, 
amendatory of the act concerning the office 
of controller, and providing that no war- 
rants shall be drawn, except there be " an 
unexhausted specific appropriation" to 
meet the same, means only that the con- 
troller shall not draw a warrant for a 
spedfic object, when he has already drawn 
for the full amount of the appropriation 
made for that object; and this act does 
not qualify the right of Estill, or those re- 



presenting him, to warrants for the monthly 
installments, as they respectively become 
due, under the conti*act between him and 
the State, relative to the State prison and 
its convicts. lb. 
See Taxation. 



REVERSAL. 

See Appeal, Judgment. 



REWARD. 

1. A municipality appropriated, byre- 
solution, the sum of $10,000 to their mayor, 
for meritorious services in quelling a riot, 
exclusive of his salary which was paid. 
The mayor died from wounds received in 
the riot before he formally^ accepted the 
appropriation : held, that the same could 
not be recovered by his executor at law. 
Heslep V. City of Sacramento^ 2 Cal. 480. 

2. An agreement by one who has lost 
property by fire or theft, to pay a certain 
sum to any one who will secure the arrest 
and conviction of the criminal, is not a 
nude pact ; but may be enforced by a per- 
son performing the service. Ityer v. 
Stockwell, 14 Cal. 136. 

3. In such cases, the offer of a reward 
or compensation by public advertisement^ 
either to a particular person or class of 
persons, or to any and all persons, is a 
conditional promise ; and if any one to whom 
such offer is made shall perforn the service 
before the offer is revoked, such perform- 
ance is a good consideration, and the 
offer becomes a legal binding contract. 
Until performance, the offer may be re- 
voked at pleasure. Ih. 137. 

4. When the reward was for such in- 
formation as would lead to the arrest and 
conviction of the criminal, there could be 
no claim for the money until trial and 
conviction. The statute of limitation be- 
gins to run from that time, and the limit- 
ation would be four years, as on a written 
contract 1 b. 
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RIVERS. 
See Wateroourses. 
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SACRAMENTO. 

1. The common- council of the city of 
Sacramento, by resolution, made an ap- 
propriation to the mayor of the city of 
$10,000, reciting meritorious services 
(but such as were within the line of his 
official duty) as the consideration, which 
was exclusive of his salary which had been 
regularly paid. The mayor died the same 
day the resolution was passed, and did not 
formally accept the appropriation: held, 
that the appropriation could not have been 
recovered by action at law. Heslep v. 
Oity of Sacramento, 2 Gal 281. 

2. The recorder of the city of Sacra- 
mento has no jurisdiction in cases of forci- 
ble entry and unlawful detainer. Oronise 
▼. CarghiO, 4 Cal. 122. 

d. The city of Sacramento declared to 
be the capital of th^ State. People v. 
Bigler, 5 Gal. 24. 

4. Fines properly imposed in the court 
of a mayor or recorder of a city, or before 
any municipal officer of a corporation, 
mast be paid into the treasury of the city 
or other corporation. There is no statute 
which alters the rule as to the city of 
Sacramento. People v. Oity of Sacra- 
nmUo, 6 Gal. 425. 

5. It was not the intention of the legis- 
lature by the passage of the act of April 
24th, 1858, repealing certain acts <'and to 
incorporate the city and county of Sacra- 
mento * to repeal the law by which the 

57 



countyof Sacramento was created. People 
V. Midline, 10 Gal. 21. 

6. An indictment found by the grand 
jury of the county of Sacramento, on the 
sixth day of May, 1858, is good, as such 
jury was properly empanneled as of the 
county of Sacramento. Ih. 

7. The title of the government to the 
lands of Sacramento city passed to Sutter 
by his grant ; an estate vested in him, sub- 
ject it is true, to be defeated by the action - 
of the Mexican government, by direct 
rejection, or in case of noncompliance with 
its conditions, by proceeding to that end. 
Neither of these proceedings was had 
under the Mexican government, and there- 
fore at the date of the cession of Califor- 
nia to the United States, his title remained 
in full force. Ferrie v. Coover, 10 GaL 
618. 

^. Where the charter of the city of 
Sacramento authorized the common coun- 
cil to levy a special assessment for grad- 
ing and improving the streets of the city, 
and provided that when the council thought 
it expedient to open,' alter or improve any 
street, they should give notice, etc., and if 
one-third of ail the owners in value of the 
adjacent propeity protest against the pro- 
posed improvement, within ten days after 
the last publication, it shall not be made, 
and a protest was presented more than ten 
days after the last publication of such 
notice: held, that such protest was not 
presented in time, and was therefore in- 
effectual ; further held, that it must appear 
that one-third of the owners in value of 
the adjacent property united on it. Bur- 
nett V. Oity of Sacramento, 1 2 Gal. 82. 

9. A stage company, engaged in carry- 
ing passengers to and from Sacramento 
city, is liable to pay to the city a license 
tax, under the provisions of section 22 of 
^' an ordinance authorizing and regulating 
the issue of licenses and the collection of a 
license tax. City of Sacramento v. Co/t- 
fomia Stage Co., 12 Gal. 138. 

10. Prior to the consolidation act, the 
recorder of the city of Sacramento was 
entitled to collect the same fees as justice 
of the peace for services in criminal cases : 
but he was bound to pay them over to the 
city treasurer. Curtis v. Sacramento 
County, 13 Gal. 292. 

11. An ordinance was passed by the 
board of supervisors of the city and county 
of Sacramento, June, 1858, relative to the 
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cemetery, in Tchich it was provided that 
the board should appoint a person to 
•uperintend the cemetery *' annually in 
October, who shall hold office for the term 
of one year," and further, that the board, 
at their first meeting after the passage of 
the ordinance, should appoint a superin- 
teadent to hold office ^ until October next, 
and until his successor is appointed and 
quaUfied." Defendant was so appointed 
July 8th, 1858, and held the office until 
December, 1859, the board having failed 
to appoint his successor before that time, 
when relator was appointed: held, that 
Telator is entitled to the office ; that the 
failure to appoint in October, 1858 and 
1859, did not exhaust the power o( the 
electoral body — ^the time named being 
directory, and not of the essence of the 
power. People v. Murray^ 15 Cal. 222. 

12. In ejectment for land within Sutter's 
Ibrt, in the city of Sacramento, if the peti- 
tion of Sutter soliciting eleven leagues in 
the establishment ^ Aamed New Helvetia," 
%nd the grant in which is conceded the 

S land referred to in the petition named 
•* New Helvetia," be in evidence, together 
with the declarations of Viogetin connec- 
tion with the accompanying map, fixing the 
poQthem boundary of the grant some miles 
l^ow the American river, and also, to- 
cether with the proof, that the territory 
ning between the American river and 
Sutterville, the western line of Leides- 
dorlF's grant and the Sacramento river, 
embracing Sutter's fort and the enclosures 
and settlements around it, was known and 
recognized by every one throughout the 
country as New Helvetia ; that Sutter had 
entire and undisputed possession of the 
tame ; that no one questioned his right till 
1850, and that the premises in dispute 
were within his enclosures at the fort ; the 
evidence would be prima facie, if not oon- 
dasive evidence that the premises were 
covered by the grant Morion v. Folgery 
15 Cal. 283. 

13. Under the consolidation act of 1858, 
the treasurer of the city and county of 
Sacramento is entitled to receive for his 
official services only $3,000 per annum. 
He is not entitled to the percentage allow- 
ed by the State to county treasurers for 
money paid by them into the State treas- 
ury. This percentage belongs to the city 
sod county of Sacramento. OUy of Sac- 
fmnMto v. Birdy 15 CaL 295. 



14. Under the consolidation act of I858f 
the board of supervisors of the city and 
county of Sacramento have the power to 
levy a license tax upon the business of a 
merchant, and to collect such tax by ordi- 
nary suit Oity of Sacramento v. Crocker^ 
16 Cal. 122. • 

15. An ordinance graduating the am- 
ount of such tax according to the amount 
of the monthly sales of the merchant is 
not unconstitutional because the tax is 
unequal. The tax is not on the goods, 
but on the business, and the provision for 
determining the amount of the tax is uni- 
form and equal, applying to all persons in 
the same category. Ih, 

1 6. Under the consolidation act of 1858, 
the board of supervisors of the city and 
county of Sacramento have no power to 
create the office of assistant clerk to the 
board, nor to raise the salaries fixed in 
the twenty-fourth section of the act, and 
their action, in creating such office and 
raising such salaries, may be reviewed on 
certiorari. Robinson v. Supervisors of 
Sacramento County, 16 Cal. 211. 

17. That act is an enabling statute, 
creating a board with special powers and 
jurisdiction, and the board has only the 
power conferred by the act Ih. 

18. In ejectment for land in Sacramen- 
to county, claimed under Sutter's grant, 
the grant by Micheltorena to Leidesdorff 
in October, 1841, is competent evidence 
to show that the tract of country now em- 
braced by that county is included within 
the boundaries of the grant to Sutter. 
Cornwall v. Sutter, 16 Cal. 429. 

19. For land within the boundaries of 
the general tract granted to Sutter, in the 
county of Sacramento, ejectment will lie 
directly upon the grant, although no 
official survey and measurement have yet 
been made by the officers of government, 
and although it may appear, when such 
survey and measurement are made, that 
there exists, within the exterior limits <^ 
the general tract, a quantity exceeding 
the eleven leagues. lb, 

20. Until such official measurement, no 
individual can complain, nor be permitted 
to determine, in advance, that any par- 
ticular locality will fall within any surplus 
over and above the specified quantity, and 
thereby justify its forcible seizure and de- 
tention by himself. lb. 

21. The evidence in this casei showing 



SACRAMENTO.— SALE. 



887 



Sacramento. — Sale in general. 



that the land within Sacramento county 
was in possession of Sutter, by permission 
of the former government, for years pre- 
vious to the cessipn to the United States ; 
that it was subjected by him to such uses 
as ne desired ; that he had absolute control 
over it, without disturbance by miy one, 
exercising the rights of a proprietor, to 
the knowledge of the government, and 
with its recognition of their existence; 
that he asserted ownership of the land, 
under the grant from Alvarado, and that 
for years afler the conquest and treaty 
his claim and possession was unquestioned ; 
his title, whether it be regarded as a legal 
or equitable one, is sufficient, under these 
circumstances, to enable him, and those 
holding under him, to recover or maintain 
possession in the courts of the State, at 
least, until the United States intervene, 
and determine, through the appropriate 
departments, that his claim, under his 
grant, shall be satisfied by land elsewhere 
selected. lb, 

22. The words in the petition of Sutter 
— ^"not including, in said eleven leagues, 
the land which is periodically inundated 
with water in winter," and the words in 
the grant-, '^ without including the lands 
inundated by the impulse and currents of 
the rivers" — mean the land which is regu- 
larly inundated during the winter, and 
refer only to what are known as ttile lands. 
No other lands will meet the terms of the 
petition. lb, 430. 
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SALE. 

I. In general. 
II. By the Probate Court 

III. On Forecloaare. 

IV. Of a Veaael. 
V. On Execution. 

VI. Caveat Emptor. 



L In qeneral. 

1. There is no such thing as market 
overt in sales known to our laws. Rogers 
V. Huie, 1 Cal. 436. 

2. A consignment of goods was made 
to defendants as partners : after the disso- 
lution of the partnership, two sales of a 
portion of the merchandise were made, one 
by each partner, who severally received 
the money: held, that the partnership 
continued for the purpose of fulfilling the 
engagements, and that the defendants were 
jointly liable. Johnson v. Kellogg^ 3 Cal. 
346. 

3. It is error to admit evidence of the 
value of goods, in an action against a 
factor to compel him to account, where no 
charge of fraud, nonperformance or negli- 
gence is made. The strict measure of 
damages in such case is the net proceeds 
of sale. Luhert v. Chaimteau^ 3 CaL 
463. 

4. A complaint is insufficient, which 
alleges an indebtedness and sets forth an 
account, but does ixoi allege the sale or 
delivery of the articles to the defendant, 
nor show in what place or in what manner 
the {indebtedness accrued, whether on ac- 
count of the defendant or that of another. 
Mershon v. Hcmdall, 4 Cal. 326. 

5. Where a party makes a purchase 
from an innocent agent, who afterwards 
parts with the money of his principal, and 
it afterwards turns out that such purchase 
avails the purchaser nothing: held, that 
no right of legal complaint will lie against, 
the agent. EngeU v. Headey^ 5 CaL 13^ 

6. C. sold a lot of lumber to B., and. A^ 
who claimed it, notified B. that the lum-, 
her belonged to him and brought an action 
to recover the price : held, that the notice 
and form of action recognized the right of 
C. to sell the lumber. Argenti v. Brannan^ 
5 Cal. 353. 

7. A sale of property, however fraudu- 
lent as to creditors, is good as between 
the parties to the sale. Montgomery v. 
Hunt, 5 CaL 368. 

8. The purchase of property by a fac- 
tor in his own name makes him to all the 
world the apparent owner, and as far as 
affects the rights of third parties, hifl power 
is unlimited. He has the right to sell or 
pledge. Leet v. Wadsworth^ 5 CaL 405. 

, 9. A warranty will not be implied, ez- 
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ccpt in cases where goods are sold at sea, 
where the party has no opportunity to ex- 
amine them, or in case of a salb by sam- 
ple, or of provisions for domestic use. 
Moore V. McKifday, 5 Cal. 473. 

10. There is no warranty in the follow- 
ing words of a sale note : '^ We have this 
day sold you the shipment of seeds for ar- 
rival." lb. 

11. The right of the enjoyment of pos- 
session to public lands may descend among 
the effects of a deceased person to the ex- 
ecutor or the administrator, and the right 
of the deceased be conveyed by a regular 
sale to imother. Grover v. Mawley, 5 CaL 
486. 

12. R. being in insolvent and embar- 
SBsed circumstances, sold certain property 
to the plaintiff, in order to discharge cer- 
tain debts which were liens upon his home- 
stead, for the purpose of saving it for him- 
self, of all which the plaintiff was aware 
at the time he made the purchase : held, 
that the sale being with the direct intent of 
benefit or advantage to the seller, and to 
the injury of the creditors, is fraudulent 
and void as to such creditors. JRiddell v. 
Shtrlet/, 5 Cal. 489. 

13. A sale uuder such circumstances, 
except to a creditor in payment of his debt 
alone, and free from knowledge of or col- 
lusion with the object of the debtor, must 
be considered a fraud in fact and in law. 
U. 490. 

14. A sale of personal property, unac- 
companied by immediate delivery, is void 
as to creditors, atid this, though delivery 
be made before levy is made by the cred- 
itors.^ Chenery v. Palmer ^ 6 Cal. 122. 

. 1 5. Where the court below, sitting as a 
jury, found that a sale was not made in 
good faith, and was without consideration, 
but failed to find as a fact a fraudulent in- 
tent, and entei'ed judgment accordingly in 
favor of a subsequent purchaser : held, to 
be error. Gillan v. Metcalf, 7 Cal. 139. 

16. A bill of sale not under seal* is in- 
sufficient to convey a mining claim. Mc- 
Oarron v. aConnell, 7 CaL 153; dark 
V. McElvy, 11 Cal. 160. 

17. Contracts for the sale of land were, 
under the Mexican law, and by the cus- 
tom of California, required to be in writ- 
ing, and although all the forms prescribed 
were not strictly followed, still it was nec- 
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essary that the instrument should contain 
the names of the parties, the things sold, 
the date of the transfer, and the price 
paid. Hayes v. Bona, 7 Cal. 159 ; Staf- 
ford V. Lick, 10 Cal 17.' 

18. If the purchasers from parties s&id 
to have been insolvent bought in good 
faith, it is immaterial how many prior liens 
may have attached on the property ; they 
are entitled to what remains after the liens 
are satisfied, or they would have the right 
to pay the liens and keep the property; 
and a court of equity would not interfere 
in such a case. Kinder v. Macy, 7 CaL 
207. 

19. Where the plaintiff sold a number 
of bales of drillings to A. for the purpose 
of making sacks, deliverable to A. as fast 
as he needed them for manufacturing, and 
A. agreed to store the sacks as fast as 
made, subject to plaintiff's order, with the 
privilege of retaking the sacks as }ie should 
make his payments : held, that upon the 
delivery of the drills to A., the title vested 
in him complete. Hewlett v. Flinty 7 Cal. 
265. 

20. Where the plaintiff bought eight 
hundred sacks of flour on storage in a 
warehouse, which stood therein as a sepa- 
rate pile, the number of sacks of which 
was ascertained by counting the outside 
rows, and the number in the pile marked 
on one of the sacks, and it was thus de- 
livered to the purchaser, who peimitted it 
to remain in the same place, where it was 
several days afterwards attached as the 
property of the vendor : held, that the de- 
livery was sufficient, and the sale valid. 
Cartwrighi v. Phcenix, 7 Cal. 282. 

21. Testimony showing a fraudulent 
design in a vendor of goods is admissible 
under the allegations of an answer charg- 
ing that the sale was made to defraud 
creditors, although it does not connect the 
purchaser with the fraud, or show that he 
was cognizant of such a fraudulent design. 
Landecker v. Houghtaling, 7 Cal. 392. 

22. Such testimony would not of itself 
vitiate the sale to an innocent purchaser, 
without notice and for a valuable consid- 
eration ; but the fraudulent intent of the 
vendor being established, the jury must 
determine from the circumstances of the 
case whether the purchaser participated 
in the fraud. lb, 

23. Every sale of property and per- 
sonal chattels is good, as between the par- 
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ties, and cannot be attacked as fraud, ex- 
cept by a creditor who has obtained judg- 
ment and taken out an execution which 
has been returned unsatisfied in whole or 
in part Thomhurgh v. Hand, 7 Cal. 

24. It makes no difference whether the 
misrepresentations were made willfully or 
ignorantly, or that the action against the 
purchaser was brought in the name of the 
sheriff. Webster v. Bawortk, 8 Cal. 26. 

25. To estop a party from claiming 
goods as against the creditor of a third 
party, it must appear that he stated to the 
tsreditor himself that he had sold the arti- 
cle to the third party, and that the cred- 
itor parted with some right or advantage 
on the faith of the information. Goodale 
V. Scannett, 8 Cal. 29. 

26. Parol evidence is inadmissible to 
show that a bill of sale included property 
not described therein. Where a bill of 
sale is defective in such particular it can 
only be altered by a direct prckseeding in 
chancery for the purpose of reforming it 
Osbom V. Hendrickson^ 8 Cal. 32. 

27. A sale of merchandise by bill of 
sale, the goods remaining in the posses- 
sion of the vendors as warehousemen at a 
regular charge and their receipt given for 
the goods on storage, the vendors doing 
business as commission merchants and 
sometime^ receiving goods on storage, is 
void as to the creditors of the vendors. 
Stewart v. Scannelly 8 Cal. 83. 

28. Tlfe declarations and acts of a vendor 
before a sale are competent testimony to 
show a fraudulent intent on his part, in a 
suit to impeach the sale on the ground of 
fraud. Vischer v. Webster ^ 8 Cal. 113; 
Howe V. SchnneU, 8 Cal. 827. 

29. Where a person clearly insolvent 
|>urchases goods from another on credit 
and conceals the fact of his insolvency 
from the vendor, he is guilty of such fraud 
as vitiates the sale. Seligman v. Kalh- 
man, 8 Cal. 214. 

30. As a general rule, the vendor of 
goods is not a competent witness to im- 
peach the sale made by himself. Howe 
V. ScanneU, 8 Cal. 327. 

31. A sale of personal property to be 
valid against creditors must be accompa- 
nied by an actual and continued change 
of possession. Whitney v. Starky 8 Cal. 
617. 

32. Where the purchasers from a com- 



mon vendor are equally innocent or equall}^ 
at fault, the first purchaser is entitled t^ 
the goods. Vance v. Boynton, 8 Cal. 56(K 

33. Where a sale of personal property 
is void as to subsequent purchasers, must 
be determined under the fifleenth section 
of the statute of frauds. lb, 561. 

34. Where H., the owner of barley 
which he has piled up in his corral, sells 
fiVQ hundred sacks thereof to V., who has 
it separated, marked " V " and piled up in 
another part of the corral and employs ^ 
third person to take care of the same for 
him, and H. afterwards sells and delivers 
the same to B. : held, that B. was entitled 
to the property, the sale from H. to V. 
not being followed by an actual and con- 
tinued change of possession. lb, 

35. Where the owner of a certain num- 
ber of barrels of flour on storage in a ware- 
house sold them all to different purchasers, 
giving them orders on the warehousemati 
which were given by the purchasers to the 
warehouseman, and new receipts given t6 
them in their own names by the latter, and 
entries made on his books charging the 
vendor and crediting the purchasers with 
their respective lots : held, that there was 
a sufficient delivery of possessi(m without 
a separation of the various lots. Horn v. 
Barker, 8 Cal. 608. 

36. Where M. made a bill of sale to O. 
of forty-two barrels of vinegar then , in 
possession of G. as keeper for the sher- 
iff, as collateral security for a debt due 
G., and G. subsequently gave back the bill 
of sale to M. without any liquidation of 
the debt or change of the possession of the 
property, and the property was afterwards 
sold by the defendant as sheriff, M. bring- 
ing an action of trover against the defend- 
ant to recover the same: held, that M. 
had no title to the property upon which 
he could recover in such an action, as the 
mere act of handing back the bill of sale to 
M. did not revert the title in him. J/irf- 
dleswarth v. Sedgwick, 10 Cal. 393. 

37. F. sold to V. P. certain goods, the 
possession of which V. P. retained for two 
or three days, when he leased the prem- 
ises in which the goods were and delivered 
the goods to F., his vendor, and one M., 
who, afler carrying on the business in con- 
nection with-F. for a few days, retired, 
leaving F. in the exclusive possession of 
the property, which possession continued 
until the goods were seized by L. as con- 
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iPt^Ie, under an execution against F : held, 

ilhat tb^ sale of the goods to V. P. was 

-roid.as to creditors and the goods were 

. ^object to the execution against F. Van 

J^eU V. littler, 10 Cal. 394. 

88. In the fall of 1856, L. rented of W. 
a portion of his brick yard for the purpose 
of making bricks ; L. subsequently made 
a kiln of bricks and lefl them in W.'s 
charge and possession for him to sell for 
L.'s benefit. In January, 1857, L. made 
and delivered a bill of sale of the bricks 
to R, and informed W. of the same, but 
there was no change of po^ession under 
the bill of sale. J., the defendant, as con- 
stable, seized the bricks under a process 
against L. and sold them as the property 
of L: held, that L.'s sale to R. was a 
fraud as against the creditors of L., and 
that defendant was justifiable in taking 
the bricks and selling the same. Hick- 
ards V. Schroeder, 10 Cal. 431. 

39. H. and S. were the owners of a 
inule team, which they used in hauling 
quartz rock to their quartz mill ; the team 

' was driven by one L., an employee. K. 
and S. sold the team to H., executing a 
bill of sale and delivering the team by the 
discharge of L., the driver, who was im- 
mediately employed by H., and saying to 
H. ** there is the team." K. and S. then 
hired of H. the team at eight dollars per 
day, and put it in the same business of 
.hauling quartz rock as before, and .with L. 
%he fiame driver ; team was kept and fed 
lat K. and S.'s stable as before the sale : 
^held, that there was no such actual and 
continued change in the possession of the 
property, under H.'s purchase, as to take 
the case out of the operation of the statute 
of frauds. HurUmrd v. Bogardu$^ 10 Cal. 
619. 

40. A bill of sale for a mining claim, 
not under seal and without warranty, 
which only purports to convey to the ven- 
dee the right, title aivd interest of the 
vendor, will not pass the title, although the 
vendor is in possession at the time, if such 
possession is without title. Such a bill 
only passes an equity, which is subject to 
the legal title or any superior equity. 
Clark V. McElvy, 11 Cal. 160. 

41. The mere passive acquiescence of 
the other partners or tenants in common in 
a sale of the interest of the plaintiff* by. a 
party having no title, cannot confer any upon 
the vendee. Waring y. OroWf 11 CaL 372. 



42. Where the defendant, intending to 
deceive the plaintiff^ got from him a bill of 
sale for goods, under the representation 
that it was only to serve as a temporary 
security for the compliance by the plaintiff 
to furnish certain securities on previoas 
indebtedness, and at this time intended to 
refuse to receive such security or give 
plaintiff the advantage of such new con- 
tract, the possession of such goods thus 
obtained was fraudulent and the bill of sale 
void. BvtUr V. CoUinSf 12 Cal. 461. 

43. If A sells his property to B in 
consideration of so much money, to be 
fftud by B to C, though the money is to 
be paid by or out of a sale of the goods, 
the contract is not void. There is no dif- 
ference in such a case between paying to 
A and paying to A's order or creditor. 
WeUington v. Sedgwicky\2 CaL 474. 

44. Where a sheriff having an execu- 
tion against S. and M., levied it upon cer- 
tain goods, the property of S. and M., and 
placed them in the hands of W. as keeper, 
and subsequently the execution was 
quashed, and betwen that time and the 
issue and levy of a new execution W., « 
who still remained in possession of the 
goods, purchased the goods of S. and M. : 
held, that such purchase is valid, and 
vested the property in W. Ih. 475. 

45. A sale of personal property without 
delivery is not absolutely void,4)ut only so 
as to creditors and subsequent purchasers. 
Vischer v. Webster, 13 Cal. 61. 

46. Plaintiff had two stacks of hay, and 
contracted to sell to defendant one stack, 
together with enough off the other stack 
to make sixty tons. The price was to be 
eighteen dollars per ton ; and the hay was 
to be baled by plaintiff, and piled up in a 
corral, and then he was to be paid. Plaints 
iff had sixty-two tons and four hundred 
and thirty pounds of hay baled, and piled 
up in the cori*al, the surplus over sixty 
tons being by mistake of the man em- 
ployed to bale. The bales were of dif- 
ferent weights. Plaintiff then went to the 
house of defendant, and told him that the 
hay was baled and piled in the corral, and 
that there were two tons and some hun- 
dreds of pounds over the sixty bales piled 
up together, and asked defendant whether 
he would take the surplus. Defendant 
said he would be over soon and see about 
taking the surplus. Defendant then paid 
plaintiff two hundred dollars. Plaintiff 
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sues for nine hundred and nineteen dollars 
balance due on the hay. The court in- 
structed the jury that if they believed 
from the evidence it was the understanding 
of the parties, that upon the payment of 
the two hundred dollars by defendant the 
right and possession was deemed to have 
accrued to defendant to take the quantity 
bought as baled and stacked up in the 
corral, the plaintiff is entitled to recover, 
even though the bargain was not con- 
cluded as to the excess : held, that the in- 
struction was right ; that the question was, 
whether there had been a delivery, and 
any agreement of the parties upon the 
subject was legitimate matter for the jury ; 
that the fact that the hay .purchased by 
defendant was mixed with other hay be- 
longing to plaintiff made no difference, if 
defendant agreed to accept it in that con- 
dition, and to consider it as delivered — the 
contract for delivery would be fully exe- 
cuted. Smith V. Friend^ 15 Cal. 126. 

47. On the above facts, defendant asked 
the court to instruct the jury that "if 
plaintiff sold to defendant sixty tons out 
of sixty-two tons aiAi four hundred and 
thirty pounds of hay, the same being in 
bales of different and unequal weights, and 
containing different quantities, and all be- 
ing in the same pile, there was no delivery 
without division had."' The instruction 
was refused: held, that the refusal was 
not error, because the instruction assumed 
that there could not have been a delivery, 
whatever may have been the understand- 
ing of the parties, until the exact quantity 
contracted for was segregated and set 
apart for the defendant. Ih. 

48. A bill of sale of " all the goods and 
merchandise and property we own, have 
or had an interest in, in a store in Nevada, 
county of Nevada, formerly occupied by 
Bailey Gatzert, and now in the possession 
of the sheriff of Nevada county. Said 
goods were forwarded by us to Bailey 
Gatzert, Nevada," contains a sufficient de- 
scription of the goods. CogkiU v. Boring, 
15 Cal. 218. 

49. To enable a vendor of goods to re- 
scind the sale he must offer to return the 
notes given for the goods ; but this offer 
can be made at or any time before the 
trial. Ih. 

50. Plaintiff sues for damages in levy- 
ing on fruit trees shipped by him to W., 
and landed to W.'s order on the wharf at 



Stockton, claiming that the trees were not 
paid for, and not subject to W.'s debts for 
want of delivery, and asked, on the trial, 
th!s instruction : " That a man who is in- 
solvent for the want of means to pay his 
debts in this Sta^ is in law insolvent, with- 
out reference to any property in another 
State:" held, that the proposition is too 
broadly asserted, even if there were any 
proof on which it could rest — ^but in this 
case there b no proof of the insolvency 
of W. Thompson v. Paige, 16 Cal. 79. 

51. Plaintiff also asked this instruction : 
"That a delivery at the wharf is not 
sufficient, unless notice be previously given 
to the vendee of their arrival, and thai 
sufficient time be allowed to enable him to 
receive and remove them :" held, that thii 
proposition is not strictly correct ; that if 
the trees bargained for were put on the 
wharf, marked for W., with the intention 
of his taking them, and if this were done 
by his order, they would vest in him, 
especially if he was willing to consider this 
a good delivery ; that there is in the tes- 
timony here no predicate laid for the doc- 
trine of stoppage in transitu, or that plaints 
iff claimed the right to stop the trees. /&. 

52. An entire contract is indivisible — 
the whole must stand or fall together. Bui 
a contract made at the same time, for 
different articles, at different prices, is not 
an entire contract, unless the taking of the 
whole is essential from the character of 
the property, or is made so by the agree- 
ment of the parties, or unless it is of such 
a nature that a failure to obtain a part of 
the articles would materially affect the 
objects of the contract, and thus have in- 
fluenced the sale, had such a failure been 
anticipated. Norris v. Harris, 1 6 Cal. 256. 

53. A sale of nine slaves for a gross 
sum is an entirecon tract There being no 
means afforded for determining the price 
of each one, the agreement is implied that 
the whole are to be taken or none. Ib» 

54. Where, in a bill of sale of all the 
cattle of a certain estate, estimated at 
7,000 head, a total price being fixed, it 
was stipulated that the vendee, on arriving 
in Texas where the cattle were, might 
choose to take all the cattle of the estate 
without counting them, in which 'vent he 
was to notify the agents of the vendors of 
his choice, and pay an additional $4,000 ; 
but if a count was had, and the cattle ei^ 
ceeded or fell short of the estimated num 
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ber, the excess or deficiency should be paid 
for at the rate of eight dollars per head ; 
and no count was ever made, and no noti- 
fication ever given by the vendee that he 
took the cattle without a count : held, that 
the vendor, on the facts, qinnot recover the 
$4,000 ; that the only obligation of the 
vendee, in the first instance, is to receive 
the cattle and pay for any excess over the 
estimated number, if counted; that his 
liability for the $4,000 depended entirely 
on his choice to take the cattle without a 
count, and that this choice was a mere 
privilege, to be exercised or not, at his 
option. Ih, 257. 

55. The vendor, after waiting a reason- 
able time for the vendee to make his choice, 
he neglecting or refusing to make it, could 
fix his liability by making the count him- 
self. Ih, 

56. The doctrine of election has no ap- 
plication here. That doctrine applies only 
to cases where the party upon whom rests 
the performance stands in the same po- 
sition to both alternatives presented, and 
is bound to indicate his choice between 
them. Here, the vendee was bound to 
dioose only in the event he desired to take 
the cattle without a count. If he did not 
80 desire, he was not required to give notice 
to that effect. His obligation to pay for 
any excess was absolute, without any ex- 
pression of ^choice ; but his obligation to 
pay the $4,000 was conditional, dependent 
solely upon the indication of his desire to 
dispense with the count. Ih, 258. 

57. Where the doctrine of election is 
applicable, the right of election, upon fail- 
ure of the party upon whom the perform- 
ance rests to indicate his choice, passes to 
the other side, as in this way only can the 
obligation become absolute and determin- 
ate. Ih, 

58. Defendant owed B., and to secure 
the debt, made a bill of sale to him of a 
wagon and team, and delivered possession. 
Bill of sale absolute on its face ; but there 
was an agreement between defendant and 
B., that B. should keep -the property until 
the profits thereof had paid him about 
$1,000, or until he had been otherwise 
paid, when the property was to be deliveired 
back to defendant. AAer this, L., a team- 
ster of B., was directed by him to drive a 
horse and mule of the team in a wagon to 
a mill in the neighborhood. L. drove the 
team to Sacramento instead of the milL 



Creditors of defendant there levy on the 
wagon and animals. Defendant b indicted 
for larceny ; and, after proof on the trial 
seeking to connect him with driving the 
team to Sacramento, and its seizure there, 
he offered to go into a statement of ac- 
counts between himself and B., to show 
that the debt to B. had been paid before 
L. took the property. Ruled out, on the 
ground that this matter "^ must be settled 
in another court:'' held, that the court 
erred ; that the facts sought to be intro^ 
duced were competent, as tending to ex- 
plain the transaction, and show the intent 
with which defendant took the property, 
or as showing whose property it was, or 
the general or particular title to it ; that 
all the facts connected with the title and 
the taking should go to the jury, who can 
try the question whether the indebtedness 
had been paid. Peoph v. SUmey 16 OaL 
371. 
See Statute of Frauds. 



II. By the Probate Court. 

59. A sale of property under an order 
of the probate court is a judicial act, and 
therefore not within the statute of frauds. 
Caveat emptor is the rule also in these 
sales. Halleck v. Guy, 9 Cal. 197. 

60. Where the terms of the sale were 
one-half of the purchase money cash, ahd 
the remainder in ninety days, with inter- 
est from date of sale at the rate of one per 
cent, per month, and the purchaser elected 
to pay the whole amount down : held, that 
the purchaser is entitled to a reduction for 
the interest on one-half. Ih, 

61. If an administrator's sale be void 
or voidable, the lien of the administrator 
continues, and it would seem equitable 
that the purchaser who has paid the debts 
of the estate, should have a lien upon the 
estate for the purchase money. Haynet 
V. Meeks, 10 Cal. 120. 

62. The sale being a proceeding in rem, 
there may not be any sufficient reason for 
holding the sale void by reason of a de- 
fective notice. Ih, 

63. W. died, leaving a widow and three 
minor children. The widow administered, 
and, as administratrix, presented a petition 
to the probate court, stating that she had 
agreed to sell the real estate of the inteat* 
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ate to the plaintiff for $3,000, and to pro- 
cnre an order of the court for the sale, 
asking the court to confirm this agree- 
ment; and asking further, that, if the 
court should refuse so to confirm, then for 
a general' order of sale upon the petition, 
which sets up other facts usual in such 
cases. The court made an order to show 
cause, etc., and at the same time appointed 
a guardian for minor and absent heirs, 
who, on the same day, consented to a de- 
cree of sale. No service of the order to 
show cause was made on the heirs. This 
decree confirms the agreement with plaintr 
ifi^, directs a deed to be made to him, and 
afterwards proceeds to order a rule upon 
the heirs to show cause why a sale at pub- 
lic auction should not be made. Af\er^ 
wards a second decree of sale was made 
ID the usual form : held, that tliis agree- 
ment for a private sale did not render the 
decree of the court for a public sale void ; 
that, although this s^reement could not 
bind the estate, yet it was not against pub- 
lic policy and void. Stuart v. AUen^ 16 
Cal. 498. 

64. Held, further, to make such agree- 
ment void as against public policy, the 
necessary effect of it must be to contnt- 
vene some positive right or duty ; that the 
duty of the administratrix is not necessa-' 
rily inconsistent with an agreement to ask 
an order of sale upon consideration that a 
purchaser will give an agreed sum at the 
sale ; that so far as her own interest was 

■ concerned, there was no objection to such 
an arrangement, and if the sale was to be 
public, probably no good reason exists for 
holding that the administratrix should not 
provide or assure herself in this way that, 
if sold, the property would bring a reason- 
able price, before proceeding to take steps 
to have the sale onlered — ^the propriety of 
ordering the sale and confirming it after- 
wards being still left to the court, unin- 
fluenced by any such i^^reement. Ih. 

65. Held, further, that the decree is not 
void because of the defect in the petition, 
which prays not simply for a decree of 
sale — the proper course — but seeks, as its 
main object, the confirmation of the agree- 
ment for a private' sale to plaintiff; that, 
though the petition was demurrable for 
this cause — ^asking, as it did, what the 
court could not grant — ^yet, as the petition 
presented all the facts necessary to give 
the court jurisdiction of the matter of sale, 



it was sufficient to support the decree when 
attacked collaterally. Ih, 499. 

66. Held, further, that the decree and 
proceedings are not void on the ground of 
inconsistency, in this : that the first order 
confirms the agreement with plaintiff, and 
then requires the parties to show cause 
why the land should not be sold ; and the 
second decree orders the property to be 
sold, dA usual in such cases; that this 
course was an irregular and improper ex* 
ercise of jurisdiction ; but that these irreg- 
ularities and defects must be corrected on 
appeal, and cannot be indirectly attacked. 
Ih. 

67. The court had no power to confirm 
this private sale, and the order to that ef- 
fect was voidj but this act of the court, 
though an assumption of power, did not 
divest it of its rightful powers. It had 
power to order a sale of the land, and this 
power was exercised by its final or sec- 
ond decree. Ih, 500. 

68. The power of the probate court to 
order a sale of the real estate- of the de*- 
ceased results from the fact that the per- 
sonal estate in the hands of the adminis- 
trator is insufficient to pay debts. Ih, 

69. To the exeroise of jurisdiction, in 
ordering a sale of real estate, it is not nec-^ 
essary that there should be a literal com- 
pliance with the directions of the statute. 
A substantial compliance is enough. Nor 
is it essential that there should be in the 
petition itself, and without reference to 
any other paper or thing, a statement of 
these facts.' The main fact required is 
the averment of the insufficiency of per- 
sonal assets, and mere formal defects in 
the mode of statement would not affect the 
jurisdiction. Ih, 

70. So far as the question of jurisdic- 
tion is concerned, it is immaterial whether 
the statements of the petition be true or 
not ; the jurisdiction rests upon the aver* 
ments of the petition, not upon their proof. 
Ih, 

71. Where the petition for the sale of 
real estate, after setting out the debts> 
proceeds, " that the personal property of 
said estate, which will appear by refer* 
ence to the inventory now on file, is not 
more than is sufficient for the use and sup* 
port of the family of said decedent, and is 
wholly insufficient to pay said indebted* 
ness, and that it is necessary to sell real 
estate to pay the same ;" and after giving 
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some further matter, concludes : " Peti- 
tioner further alleges, that the inventory 
heretofore filed gives a description of all 
the real estate of which the said intestate 
died seized, and the condition and value 
thereof, which said inventory is made a 
part of this petition ": held, that the peti- 
tion contains a sufficient averment as to 
the '' amount of personal estate that has 
come to his hands, and how much thereof, 
if any, remains undisposed of," within the 
statute; that the •reference to the invento- 
ry makes, for all purposes of the refer- 
ence, the inventory a part of the petition, 
and the amount of the personal estate is 
shown by the inventory, as is also the 
value. Ih. 502. 

72. The question argued by Justice 
Baldwin, in Gregory v. McPherson, 13 
CaL 562, as to the necessity of setting 
forth — ^in a petition by an executor to sell 
real estate — as a jurisdictional fact, the 
amount of personal estate that has come to 
his hands, is still open in this court — ^that 
case not being authority, because the jus- 
tices deciding it did not concur in the 
grounds of their judgment, as appears in 
the report, id. 

73. The prayer of the petition in this 
case is in the alternative, and, therefore, 
the petition, as a pleading, was defective, 
but this defect does not go to the jurisdic- 
tion of tho court ; but if the true construe^ 
tion of the petition be that it prays for a 
sale only in the event that the agreement 
with plaintiff is not confirmed, still, per- 
haps, even then, the jurisdiction of the 
court would not be affected. lb, 

74. Query, whether, under the act of 
1851, relative to the estates of deceased 
persons, in the petition for the sale of real 
estate, which sliows that the personal es- 
tate, whether ditiiposed of or not, is insuffic- 
ient to pay the debts, it be essential also 
to aver how much of the personal estate 
has been disposed of; or whether the sole 
jurisdictional fact is that required by the 
one-hundred and fifty-fourth section of the 
act, making the one hundred and fifty-fifth 
and one hundred and fifly-sixth sections 
thereof mere modes to give effect to the 
substantive power conferred in section one 
hundred and fif^y-four, and hence — like 
other statutory means to carry out a pow- 
er — ^merely directions to the court in the 
exercise of its jurisdiction, and not condi- 
tions to the existence of the j urisdiction. lb. 



75. In this case, the petition and in- 
ventory referred to therein are to be re- 
garded as one paper, so far as concerns a 
statement of the facts which they contain ; 
aild when the petition states that the per^ 
sonal property of the estate, which will be 
shown by the inventory,*is insufficient, this 
averment, though informal and indirect, is 
equivalent to saying that the personal es- 
tate mentioned in the inventory is still on 
hand, and therefore undisposed of. The 
statement is of a fact existing at the time 
of the filing of the petition — and that 
fact is, that the property of the estate is 
shown by th^a inventory, and is insufficient 
to pay the debts, etc ; and if it be the 
property of the estate, it has not been dis- 
posed of. Jb. 503. 

76. In cases of this sort. Where titles to 
real estate will be injuriously affected by 
holding probate courts to great strictness 
of proceeding, a fair and liberal construc- 
tion should be given to their acts, when- 
ever it can be legally done. lb. 504. 

77. Taking the petition and inveptory 
together, in this case, the description of the 
real estate is not so defective as to render • 
the sale void upon its face. To require an 
accurate or exact description is too strict a 
rule. lb, 

78. Where upon petition by the admin- 
istrator to sell real estate of the deceased 
to pay debts, tb«^ usual order Tor minor 
and absent heirs to show cause, etc., was 
entered, and on the same day a guardian 
ad litem was appointed for such heirs, who 
on the same day appeared, and consented 
to an order of sale, which was according- 
ly then made : held, that this order of sale 
is not void on the ground that the order 
to show cause, etc, was not served on tlie 
minor heirs, and that the guardian was ap- 
pointed and the oj'der to show cause was 
made on the same day. lb. 

79. The statute is silent as to the time 
when the guardian ad litem is to be ap- 
pointed ; and the order of sale is not void 
because a copy of the order for the minor 
heirs to show cause was not served on 
such heirs before said appointment. lb. . 

80. Afler the guardian ad litem in this 
case had appeared and consented to an 
order of sale, the court had jurisdiction 
over the subject and the parties. At 
what time, after this, the court should act 
on the petition, was within its discretion* 
lb. 
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81. Query, whether the various circum- 
BtaDces of this case, the irregularities, the 
price for which the property was sold, its 
real value, its Consideration, the effect of 
these things upon the sale, entitle the 
infant heirs to come into a court of equity 
to set aside the sale. Ih. 

82. The point decided here is, that the 
objections made to the sale are not suffi- 
cient to render it void upon the face of the 
proceedings. Ih. 



m. Ok Foreclosube. 

83. Where a power of sale is contained 
in a mortgage, and under a sale by virtue 
of such power the mortgagor becomes the 
purchaser, the equity of redemption still 
attaches M the property in favor of the 
mortgagor, and he may redeem. Benham 
V. Eowe, 2 Cal. 407. 

84. Where a sale was irregularly made 
under a power contained in a mortgage, 
and the bill filed by the mortgagor did not 
ask to have it set aside, the sale must 
stand. Ih, 408. 

85. But where such sale was not made 
in cash, but for currency of less value, the 
mortgagor is clearly chargeable with the 
highesir market value of the Jot sold, to be 
credited to the account of the mortgagor. 

86. The sale of the equity of redemp- 
, tion of mortgaged premises, and the as- 
signment of the rents thereof until fore- 
closure and sale to a creditor, cannot 
operate as a fraud upon the mortgagee, 
whose rights are secured and may be en- 
forced by foreclosure. Dewey v. Latsarif 
6 CaL 616. 

87. A mortgagor, after the sale of the 
mortgaged premises under a decree in a 
suit to foreclosure the mortgage, has the 
right to the use and possession of the mort^ 
gaged premises until the execution of. the 
riieriff's deed, but he possesses no right to 
despoil the property in its fixtures. The 
deed of the sheriff takes effect by relation 
at the date of the mortgage, and passes 
fixtures subsequently annexed by the 
mortgagor. Sands v. Pfeiffer^ 10 Cal. 265. 

88. Under a decree of foreclosure and 
sale, H. had come into possessioti of the 
mortgaged premises. Subsequently, on 
appeal to the supreme court, the decree 



was reversed, with direction that the sale 
under it be set aside, that defendants in 
the suit be restored to the property sold, 
and that the court below should proceed 
to dispose of the case in pursuance of the 
principles of the opinion. The court be- 
low, on filing the remittitur, entered a de- 
cree setting aside said sale, restoring 
defendants to possession, directing plaintiff 
to deliver up possession ; awarding a writ 
of restitution, in case of refusal, vacating 
the credit given on the decree of foreclos- 
ure — the plaintiff having bought in the 
property — and ordering an account of the 
rents and profits and the premises while 
in the hands of H., with an injunction 
pending the account: held, that the order 
of the court below for an account of the 
rents and profits was right ; that the gen- 
eral direction by this court to the court 
below, to proceed in pursuance of the prin- 
ciples of the opinion of this court, was 
mere formality, neither giving authority, 
nor limiting the powers of the court below ; 
that without such direction that court 
could only act in subordination to the prin- 
ciples declared by this court; that the 
question of rents and profits being lefl 
open by this court, indicated that it was to 
be passed upon by the court below ; thaU 
there is no distinction as to the right to 
have the corpus of the property restored 
on reversal of the decree under which it 
was sold, and the restoring of the rents 
and profits received from its use ; and that 
the restitution of both is essential to mak- 
ing the party whole. Raun v. JR^ynoldSf 
15 Cal. 468. 

89. Where a party gets into possession 
of property, as a water ditch, under a 
sheriff's sale on a foreclosure of a mort^ 
gage, and the judgment on which such sale 
was made is afterwards reversed by the 
supreme court, and restitution of the prop- 
erty is ordered, the court below may, on 
motion, order such party in possession to 
account before a referee for the rents and 
profits received by him — ^that is, for the 
sales of water, etc. The right to such 
rents and profits being clear, the court will 
not, on a mere question of remedy, com- 
pel a direct suit for them. lb. 469. 

90. The party so in possession, under 
sheriff's sale, is in no better position than 
if it be entered directly under the mort- 
gage to enforce which the sale was made ; 
and having received the proceeds of the 
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property by way of sales of water, and 
appropriated the same to his own use, he 
cannot bold the property bound by the 
mortgage, and at the same time refuse to 
give the mortgagor the benetit of the 
amount so received. In equity he is not 
a purchaser, but a mortgagor ; and though 
the sale was not set aside until after the 
receipts of the rents and profits, still, when 
it was set aside, the order took effect upon 
the relations of the parties as they existed 
before the sale — ^the mortgagor and the 
mortgagee have the same rights they had 
before- lb. 471. 

91. The owner of the mortgaged prem- 
ises, where no power of sale is embraced 
in the mortgage, cannot, under any cir- 
cumstances, be cut off from his estate, ex- 
cept by sale in pursuance of the decree of 
the court. To give validity to such de- 
cree, the owner must be before the court 
when it is rendered. No rights which he 
possesses can otherwise be affected, and 
any direction for their sale would be una- 
vailing for any purpose. A mortgagor, 
when he has not disposed of his interest, is 
a necessary party to a suit fbr a foreclos- 
ure and >:ale under our law, even though 
no personal claim be asserted against him. 
/The fact that a mortgage is executed 
upon tlie premises does not, of itself, au- 
thorize proceedings for their sale without 
making him a party. He has a right to 
be heard before his estate can be subjected 
to sale to satisfy any alleged lien, without 
reference to any personal claim against 
himself. If he has parted with the estate, 
his grantee stands in his shoes, and pos- 
sesses the same right to contest the lien 
and to object to the sale. The object of 
the sale is to subject such estate as the 
mortgagor held at the time to the satisfac- 
tion of the lien which he created, and if 
that estate has been disposed of, a decree 
directing its sale without the presence of its 
owner would be a mere arbitrary act, con- 
demning, without hearing, one man's prop- 
erty to pay another man's debt It is only 
when the owner of the estate has had his 
day in court, that a valid decree can pass 
for its sale. Goodenow v. Ewer, 16 Cal. 
468 ; Bogg^ v. Hargrav€y 16 Cal. 566. 

See M09T6A6B. 



IV. Op a Vessel. 

92. A sale of a vessel of the United 
States at sea, to a foi'eigner, forfeits her 
national character, unless the new owner 
pursues all the requisites of the law to ob- 
tain a new registry within fiv^ days after 
her arrival at a port of the United States. 
Davidson v. Gorkam, 6 Cal. 347. 

93. To authorize the captain of a ves- 
sel to pledge or sell the property of his 
owners for necessaries, certain firsts must 
be established. The vessel must be in a 
foreign port, the voyage must be unfin- 
ished, the pledge or sale must be indispen- 
sable to enable the ship to complete her 
voyage. Marziou v. Pioche, 8 Cal. 534. 

94. Wliere a sale of a vessel is made 
part cash and the balance of the purchase 
money to be paid upon deliv^y by the 
vendor to the vendee of a good title and 
register of a vessel, to recover the bal- 
ance the vendor must show an offer on his 
part to comply with the agreement JW- 
ler V. Fuky 12 Cal. 112. 



V. Sale on Execution. 

95. Under proceedings in admfhilty in 
rem, the interest of one part owner cannot 
be sold to satisfy a demand due from the 
vessel itself. Lortng v. JRlsley, 1 Cal. 29. 

96. All the public streets of San Fran- • 
Cisco running into the water, as laid down 
in the official map of the city, were by 
operation of the act of March 26th, 1851> 
extended and carried to the front line of 
the city, and as such are subject to the free 
enjoyment of the public and exempt from 
executions against the city. Wood v. City 
of San Francisco, 4 Cal. 193. 

97. The statute regulating sherifi*'s siiiles 
of real estate does not design to invest the 
purchaser with a title until six months af- 
ter the sales. I^uprey v. Moran, 4 Cal. 196, 

98. The nature of the interest to be sold 
under a decree of sale is sufficiently ascer- 
tained by a lease which is referred to and 
described in the decree. GaskiU v. Moor$^ 
4 Cal. 235. 

99. A purchaser at sheriff''s sale ac- 
quires n^ right whatever against the sher- 
iff for property sold, unless at the time of 
the sale he pays down in cash the whole of 
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the purchase money. People y^Hays, 5 
Cal. 68. • 

100. The right of a party to have his 
title to land protected from a sale which 
may create a cloud upon it, upheld. Guy 
V. Hermance^ 5 Cal. 75. 

101. If the sheriff, before a sale of real 
estate under execution, neglects to give 
the proper notice, the statute gives an ad- 
equate remedy against an officer ; but it is 
not sufRcicnt to set aside or avoid a sale. 
Smith V. RandcUl, 6 Cal. 50. 

102. A mandamus will not lie to compel 
a sheriff to make a deed of land to a pur- 
chaser at execution sale, who refuses to 
pay the purchase money on the ground that 
he is entitled to it as oldest judgment and 
execution creditor, especially where there 
18 a contest as to the priority of his lien. 
Williams v. Smith, 6 Cal. 91. 

103. It is error to decree that the sheriff 
should execute a deed to the purchaser on 
the foreclosure sale, the land sold being 
subject to redemption. Harlan v. Smith, 

6 Cal. 174. 

104. A party who purchases stock of an 
incorporation sold under execution, know- 
ing they were under hypothecation, is 
chargeable with notice of the fact, and 
takes subject to the claim of the pledge. 
Weston V. Bear River and Avhum W, and 
M, Co,, 6 Cal. 429. 

105. Great inadequacy of consideration 
paid for land Ls sufficient to put the pur- 
chaser upon notice of a fraud by his vend- 
or in the purchase thereof on execution at 
a conftable's sale. Argenii v. City of San 
Francisco, 6 Cal. 679 ; Hart v. Burnett, 
15 Cal. 608. ' 

106. A purchaser at sheriff's sale can 
maintain an acti(xi for rent against the 
tenant in possession under the judgment 
debtor before the expiration of six months 
allowed for redemption, as often as the 
rent becomes due, under the terms of the 
lease existing when he purchased. Rey- 
nolds V. Lathrop, 7 Cal. 46. 

107. The regularity of a sheriff's sale 
cannot be impeached by a stranger, or in a 
collateral proceeding. Kelsey v. Dunlap, 

7 Cal. 162. 

108. Tenants in common, or partners, 
have a right to acquire their cotcnant's or 
copartner's interest by purcliase under an 
execution sale, there being nothing in their 
relations to forbid it. Gunter v. Ijxffan, 
7 Cal. 593. 



109. Where a party purchased real es- 
tate at an execution sale upon the faith of 
the representations of a judgment creditor 
that his judgment was the first on the 
property, when in fact there were prior 
incumbrances on it of more than its value : 
held, that the purchaser should be relieved 
and the judgment creditor should be es- 
topped from claiming an advantage re* 
suiting from his own misrepresentations. 
Webster v. Haworth, 8 Cal. 25. 

110. AAerthe adoption of the common 
law in 1850, the municipal and co'tnmon 
lands of pasturage were liable to execu- 
tion sale. Welch y. Sullivan, 8 Cal. 197; 
contra Hart v. Burnett, 15 Cal. 616. See 
Ho/laday v. Frishie, 15 Cal. 634 ; Wheeler 
V. MUer, 16 Cal. 125. 

111. A sale under a void judgment 
passes no title. If the judgment is merely 
voidable, the sale is good. Gray v. Howes, 
8 Cal. 568. 

112. In an action against a purchaser at 
sheriff's sale for not paying the amount of 
his bid, it cannot be set up as a defenso 
that no sufficient notice of the sale was 
given. Haroey v. Fisk, 9 Cal. 94. 

113. The title to real estate sold under 
execution does not pass until the execu- 
tion and delivery of the sheriff's deed. 
Anthony v. Wessel, 9 Cal. 104. 

114. A purchaser at a sheriff's sale may 
have a lien upon the properly prior to that 
of the redemptioner. Knight v. Fair, 9 
Cal. 118. 

115. The interest of a miner in his 
mining claim is property, and may be 
taken and sold under execution. McKeon 
V. Bisbee, 9 Cal. 142. 

116. Where parties claim under a deed 
executed by the sheriff upon a sale on ex- 
ecution, they arc chargeable with notice of 
defects in the judgment upon which the 
execution issued. Wells v. Stout, 9 Cal. 
497. 

1 17. An execution issued under a judg- 
ment of the district court rendered in 
1850, before the judgment was signed by 
the district judge, is void, and a sale under 
such execution passes no title to the pur- 
chaser, lb, 

118. A sheriff may be enjoined from 
selling real property belonging to the wife 
under an execution against the husband* 
Alverson v. Jones, 10 Cal. 12. 

119. A complaint against a sheriff and. 
his sureties for selling under execution the 
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homestead of plaintiffs, which sets oat that 
the sheriff was in possession of a certain 
execution against plaiQtiff J. Kendall, and 
under color of said execution wrongfully 
and illegally entered upon and sold certain 
property, the homestead of the plaintiffs, 
and averring in the sum of two thousand 
dollars, the value of the property, is in- 
sulSicient, as the same does not state facts 
sufficient to constitute a cause of action. 
Kendall v. Clark, 10 Cal. 18. 

120. No damage can result from such ^ 
sale. If the property sold was a home- 
stead, the sheriff's deed conveyed nothing. 
The purchaser at such sale could acquire 
no right to the property, nor could the 
plaintiff suffer any injury. lb. 

121. A sheriff is not protected in the 
sale of personal property by the verdict of 
the jury in a trial of the right of property, 
under the provisions of section 218 of the 
code. Perkins v. Thorriburgh, 10 Cal. 192. 

122. A party may enjoin a sale of hb* 
property on execution against another for 
the other's debt. Hickman v. CtNeal, 10 
Cal. 294. 

123. The interest of one partner in the 
partnership chattels is the subject of levy 
and sale by the sheriff on an execution 
against one of the partners. Waldman v. 
Broder^ 10 Cal. 380 ; Jones v. Thornpsfmy 
12 Cal. 198. . 

124. D. purchased a lot of land at sher- 
iff's sale on execution, entered and im- 
proved the same. Afterwards D. removed 
the buildings. On that day the defendants 
in execution sold the premises to T., who 
then redeemed the lot, and then sued D. 
for the value of the buildings : held, thai 
as there was no evidence that the build- 
ings were attached to the premises sold, 
T. cannot recover. TyUr v. Decker, 10 
Cal. 436. 

125. Until a consummation of a sale of 
real property upon execution is made by 
a conveyance from the sheriff, the estate 
remains in the judgment debtor. Until 
then the purchaser possesses only a right 
to an estate, which may afterwards be per- 
fected by conveyance. Oummings v. Coe, 
10 Cal. 531. 

126. The sheriff can only seize and sell 
an interest and right of the judgment 
partner therein, subject to the prior rights 
and liens of the other partners and the 
joint creditors therein. Janes v. TTbmp- 
stm, 12 Cal. 198. 



127. Li such case the decree should not 
order a private sale of the firm property. 
The selling of cattle, sheep, etc, at private 
sale is dangerous as a precedent, and 
liable to great abuse in practice. 76. 

128. The registration act only protects 
purchasers' creditors as such, are not in- 
cluded within its provisions. But a judg- 
ment creditor purchasing at his own sale 
without notice is a bona fide purchaser with- 
in the act. Hunter v. Watson, 12 Cal. 377. 

129. Contingent and complicated con- 
tracts cannot be levied upon and sold with- 
out being in the possession of the officer 
at the sale, to be exhibited to the bystand- 
ers and assigned to the purchaser, unless 
a full and accurate description of the par- 
ticular interest and chose in action, with all 
of its conditions and covenants, and a full 
explanation of the facts determining the 
value of the chose, be given by the levy, 
and announced at the sale. OrandaUv, 
mm, 13 Cal. 23. 

130. The purchaser at sheriff's sale of 
a water ditch is entitled to the rents and 
profits thereof from the date of the sale 
till the expiration of the time for redemp- 
tion, as well from the judgment debtor in 
possession as from his tenant. Harris v. 
Reynolds, 13 Cal. 516. 

131. A party in possession of premises 
under sheriff's sale, and receiving rents 
and profits during the time for redemption, 
should in equity, as between him and de* 
fendant in execution, pay the taxes as- 
sessed while he is so in possession. If the 
owner does not pay them, then the ^atute 
requires the party in possession to pay. 
Keisey v. AhboU, 13 Cal. 619: 

132. S. & B. in 1854 execute a mort- 
gage on their property to H. Subsequent- 
ly they execute another mortgage on the 
same property to plaintiff. Later, in 1 855, 
S. conveys" his interest to N., the deed de- 
claring the interest to be sold subject to 
the two mortgages. Later, Y. sells to de- 
fendant W., the deed containing the same 
recital as the last. In February, 1856, a 
decree of foreclosure of the first mortgage 
to H., sale of the property thereunder, de- 
fendant W. the purchaser, and in due time 
a sheriff's deed to him and possession. In 
June, 1855, foreclosure of the second mort- 
gage to plaintiff, sale thereunder, plaintiff 
the purchaser, and in March, 1857, sher- 
iff's deed to him : held, that the plaintiff 
cannot maintain ejectment against defend- 
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ant W. on his sheriff's deed; that defend- 
ant claiming title through foreclosure of 
the fii*st mortgage, and being in possession, 
cannot be dispossessed by B. Brown v. 
WifUer, 14 Cal. 34. 

133. A certificate of the sheriff of the 
purchase of property, as that of the de- 
fendant in execution, is not sufficient to 
entitle the holder to redeem as such suc- 
cessor, at least, not until the expiration of 
the six months. Haskell y. Manloxye^ 14 
Cal. 58. 

134. On mandamus bj the assignee of a 
sheriff's certificate of the sale to compel 
execution of a deed, the question whether 
such certificate is not merged in a deed 
made to the assignee of the execution 
debtor af\er the sale cannot be tried. The 
right to the deed is the only matter in con- 
troversy. People V. Irwin, 14 Cal. 436. 

135. Where a party to a judgment has 
obtained any advantage through the judg- 
ment, he must restore that advantage to 
the other party if the judgment be after- 
wards reversed. Reynolds v. Harris, 14 
Cal. 679. 

136. If, on sale under judgment, the 
plaintiff buys in the property, he must re- 
store it to the defendant on reversal of the 
judgment. Otherwise, as to a stranger, a 
bona fide purchaser without notice. He 
is not within the rule. But to constitute 
himself such a purchaser, )ie must show 
that he has paid the purchase money, and 
also that he is the purchaser of the legal 
titl^, not of a mere equity. And a pur- 
chaser at execution sale is not clothed 
with the legal title until he receives a sher^ 
iff 's deed. Ih. 660. 

137. An assignee of a judgment and of 
the sheriff's certificate of a sale thereun- 
der stands in the same position as his as- 
signor, the plaintiff, after the judgment 
has been reversed, and the sale will beset 
aside and the property restored to the de- 
fendant where no loss or injury will be 
done the assignee. Ih, 681. 

138. Defendant, as coroner and acting 
sheriff, levied on and advertised for sale 
all the right, title and interest of T. in cer- 
tain horses and cattle in the hands of a re- 
ceiver appointed in a suit between J. and 
T., as partners: held, that plaintiff was 
not entitled to an injunction restraining the 
sale, unless the injury would be irrepara- 
ble ; and that this must appekr by a clear 
showing of the plaintiffs right to the prop- 



erty and defendant's insolvency. More v. 
Ord, 15 Cal. 206. 

139. The municipal lands to which the 
city of San Francisco succeeded as a pue- 
blo were held in trust for the public use 
of the city, and were not, either under the 
old government or the new, the subject of 
seizure and sale under execution. Hart 
V. BumeU, 15 Cal. 616. 

140. The proviso in the act of March 
26th, 1851, granting certain beach and 
water lot property in San Francisco to the 
city, that the city shall pay into the State 
treasury, within twenty days after their 
receipt, twenty-five per cent, of all moneys 
arising in any way from the sale or other 
disposition of the property, is not a condi- 
tion, either precedent or subsequent, an- 
nexed to the grant ; and the property men- 
tioned in the act is not devoted by the 
grant of the State to any specific public 
purposes, or made subject to the perform- 
ance of any trusts by the city. The inter- 
est of the city is absolute, qualified by no 
conditions and subject to no specific uses. 
It is a leviable interest, subject to sale 
under execution. HoUaday v. Frishie, 
15 Cal. 636 ; Wheehsr v. MiUer, 16 Cal 125. 

141. Smith V. Morse,2 Cal. 524, decid- 
ing that the city's interest in this beach 
and water lot property can be sold on ex- 
ecution against the city, not to be disturb- 
ed ; but any rights which *' the commis- 
sioners of the funded debt of the city of 
San Francisco," under the act of May Ist, 
1851, may possess in this property are not 
passed on. HoUaday v. Frishie, 15 Cal. 
637: 

142. A purchaser of beach and wat^r 
lot property at a sheriff's sale, in August, 
1851, on execution issued upon a judg- 
ment recovered in January, 1851, against 
the city of San Francisco, acquired a title, 
if the judgment became a lien upon the 
property sold previous to the actk)f May 
1st, 1851, and the conveyance from the 
commissioners of the sinking fund to the 
commissioners of the funded debt. Wheeler 
V. Miller, 16 Cal. 125. 

143. In this case, as the record does 
not show that the judgment ever became 
such lien, the decision, giving title to the 
purchaser, must be taken without refer- 
ence to any rights which the commission- 
ers of the funded debt may possess. They 
are not parties, and as to their rights no 
opinion is here expressed. lb* 
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144. The lien of a judgment is purely 
the creature of statute, and in this State 
the statute only provides that a judgment 
sliall become a lien from the time it is 
docketed upon the property of the judg- 
ment debtor "not exempt from execution," 
which means upon property not subject to 
forced sale. The homestead i^not subject 
to such sale, either on execution or any 
other final process of the court. Ackley y. 
Chamberlain, 16 Cal. 182. 

See Execution. 



VI. Caveat Emptor. 

145. Caveat emptor applies in sales of 
real estate, where there is no fraud, war- 
ranty, ifec. Salmon v. Hoffmariy 2 CaL 
141. 

146. Ordinarily, the maxim of caveat 
emptor applies to judicial sales, but it has 
many limi tations apd exceptions. Webster 
V. Haworlhy 8 Cal. 26 ; HaUeck v. Guy^ 9 
Cal. 197. 

147. A bill of fiale for a mining claim, 
not under seal and without warranty, 
which only purports to convey to the vendee 
the right, title and interest of the vendor, 
will not pass the title, although tlie vendor 
is in possession at the time, if such posses- 
sion is without title! The doctrine of caveat 
emptor applies to all such cases. Clark 
V. McElvy, 11 CaL 160. 

148. The doctrine of caveat emptor ap- 
plies only to sales made upon valid judg- 
ments ; and is usually invoked with rrfer- 
ence to sales upon execution issued against 
the general property of a judgment debtor. 
In these latter cases, a defect of title is no 
ground for interference with the sale, or 
a refusal to pay the price bid. The pur- 
chaser takes upon himself all the risks as 
to title, and bids with full knowledge that in 
any event he only acquires such interest 
as the debtor possessed at the date of the 
levy, or the lien of the judgment ; and that 
he may possibly acquire nothing. Boggs 
V. Hargrove^ 16 Cal. 564. 

149. A somewhat difiercnt rule prevails 
in cases where particular property is the 
subject of sale, by a specific adjudication ; 
as where the interest of A. in a certain 
tract is decreed to be sold. To the valid- 
ity of a decree of this character, the pres- 
ence of A. is essential ; and when present^ 



the decree binds him and is effectual, by 
the sale it orders, to transfer his estate. A 
valid decree in a mortgage case operates 
upon such interest as the mortgagor pos- 
sessed in the property at the execution of 
the mortgage. That interest may not con- 
stitute a valid title ; it may not, in fact, be 
of any value ; and the purchaser takes that 
risk. To t hat exten t the doctrine of caveat 
emptor applies even in those cases, and in 
all cases of adjudication upon specific in- 
terests, but no further. The interest spec- 
ially subject to sale, whatever it may be 
worth, a purchaser may be entitled to re- 
ceive; it is for that. interest he makes his 
bid and pays his money. lb. 
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II. Land in San FranciBCO. 



I. In genebal. 

1. There was no officer in San Fran- 
cisco who, acqprding to the Mexican law, 
was authorized to record mortgages, and 
unless there was, a mortgagee was not bound 
by the rule of notice to subsequent encum- 
brancers. Woodworth v. Guzman^ 1 CaL 
205. 

2. Alcaldes in San Francisco were em- 
powered to perform the functions of judges 
of first instance, in those districts where 
there were no such judges. Mena v. Z«- 
rog, 1 CaL 220. 

3. The common council of the city of 
San Francisco has no authority under the 
charter of the city, of 1850, to impose a 
penalty of one per cent, per day for the 
nonpayment of an assessment Weber v. 
Citg of San Francisco^ 1 Cal. 456. 

4. The recorder of the city of San Fran- 
cisco has the right to award the punishment 
for the crime of assault and battery af- 
fixed by the statute on crimes and punish- 
ments. People V. Ah King^ 4 CaL 307. 

5. The thirty-second section of the char- 
ter of 1855, df the city of San Francisco^ 
M'as designed as a check upon the city goT» 
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eminent under that charter, leaving the 
previous indebtedness to stand as a matter 
the legislature could not interfere with. 
Sotde V. McKihben, 6 Cal. 143. 

6. The limitation fixed bj that section 
upon the amount of indebtedness that 
could be lawfully incurred by the city, re- 
fers only to iudebtedness under the charter, 
not computing the previous debt, funded 
or unfunded. Ih, 

7. Where the city ordinance authorizes 
the making of a contract by certain com- 
mittees on behalf of the city, "subject to 
confirmation by the common council for 
said city," a confirmation by joint resolu- 
tion, and not by ordinance, is sufficient. 
San Francisco Ga>8 Co. v. City of San 
Francisco, 6 Cal. 191. 

8. The rejection of the plaintiff's claim 
against the city by the boarid of examiners 
only denies him the privilege of funding 
it, but does not impair the obligation of 
the contract or plaintiff's right to prose- 
cute it. Ih. 192. 

9. There is no constitutional inhibition 
against incorporating a portion of the in- 
habitants of a county as a city, or creating a 
county out of the territory of a city. Peo- 
ple V. Hill, 7 Cal. 103 ; People v. Miillins, 
10 Cal. 21 ; People v. Beatty, 14 Cal. 572. 

10. The act consolidating the city and 
county of San Francisco is not unconstitu- 
tional. People V. Hill, 7 Cal. 104 ; People 
V. MuUins, 10 Cal. 21 ; People v. Beatty, 

' 14 Cal. 572. 

11. The consolidation act of the city 
and county of San Francisco gives the 
officers named in the foui*teenth section 
two days after the meeting of the board of 
supervisors in which to file new bonds. 
The meeting taking place on the ninth of 
July, the officers had Uie whole of the tenth 
and eleventh of July to execute and present 
their bonds. Doane v. ScanneU, 7 Cal. 
395 ; Peoph v. ScanneU, 7 Cal. 438. 

12. The act of 1851, creating the board 
of fund commissioners of San Francisco, 
was a law authorizing a contract between 
the city and her creditors, who surrender- 
ed the old indebtedness and took a new 
security bearing a different rate of interest. 
This transaction was in the nature of a 
new contract, and the law authorizing it 
entered into and became part thereof, and 
cannot be altered or amended so as to im- 
pair or destroy the rights of parties under 
the contract. People v. Woods, 7 Cal. 584. 

58 



13. The provision of the consolidation 
act of 1856, requiring that the sinking 
fund created by the act of 1851 should be 
first exhausted by the redemption of cer- 
tificates of stock before the treasurer 
should make payment annually of the sum 
of fifty thousand dollars, set apart by the 
first act for the payment of interest and for 
the sinking fund, are unconstitutional. lb. 

14. The recorder of the city of San 
Francisco is authorized by law *to take 
acknowledgments of mortgages and con- 
veyances. Hopkins V. Ddany, 8 Cal. 87. 

15. An account audited against the city 
of San Francisco, but not paid at the time 
the consolidation act went into effect, need 
not again be audited to entitle it to pay- 
ment. Knox V. Woods, 8 Cal. 546. 

16. The salaries of teachers, under the 
consolidation act, should be paid in the 
same manner as other claims against the 
treasury. Tb. 

17. An act of the legislature authoriz- 
ing and directing the board of supervisors 
of the city and county of San Francisco 
to audit and allow the claim of a judgment 
creditor is not unconstitutional, as being ju- 
dicial in its charactei^ People v. Supervisori 
of San Francisco County, 11 Cal. 211. 

18. The board of supervisors of the city 
and county of San Francisco have no 
control over "the treasurer in the payment 
of the interest and principal of the sinking 
fund of that city. The allowance or dis- 
allowance, auditing or refusing to audit of 
the board, are alike immaterial. People v. 
Supervisors of San Francisco County, 12 
Cal. 301. 

19. The act of 1858, amendatory of 
the act of May 1st, 1851, authorizing the 
" funding of the floating debt of the city 
of San Francisco and to provide for the 
payment of the same, is constitutional." 
The amendment, that the commissioners 
may purchase stock at five per cent, 
above par, does not affect injuriously the 
creditors under the act of 1851. Thorn" 
ton V. Hooper, 14 Cal. 11. 

20. An indictment in the court of ses- 
sions, in San Francisco, may be entitled 
either as of the county of San Francisco 
or as of the city and county of San Fran- 
cisco. People V. MuUins, 10 Cal. 21 ; 
People V. Beatty, 14 Cal. 571. 

21. The place of pilot in the port of 
San Francisco is an office. People v. 
Woodbury, 14 CaL 45. 
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22. The fire department of San Fran- 
cisco is not a mere voluntary association, 
but is a branch of the municipal govern- 
ment of that city. People v. Board of 
Delegates of the San Francisco Fire De- 
partment, 14 Cal. 497. 

23. An assistant prosecuting district at- 
torney appointed by the board of supervis- 
ors of the city and county of San Fran- 
cisco, lender the act of April 2dd, 1858, 
(238) is not limited in his official action 
to any particular class of cases. The true 
construction of the statute is, that he shall 
be prosecuting attorney in the police court 
and shall assist the district attorn^ in the 
discharge of his various duties. People v. 
Magallones, 15 Cal. 428. 

24. One of these duties is the prosecu- 
tion of charges before the grand jury, and 
if the assistant may perform the duty, he 
must be deemed to be clothed with the 
powers and privileges necessary for that 
purpose. While acting for the district at- 
torney, his acts possess the same validity 
and must be regarded in the same light as 
if done by that officer in person, lb, 429. 

25. It is no objection to an indictment 
found in said court of sessions, that such 
assistant prosecuting district attorney was 
present during the session of the grand 
jury while the charge embraced in the in- 
dictment was under consideration. lb. 

26. The charter of the city of San 
Francisco of 1851 gave the city power to 
open streets and alleys and to alter and 
improve the same, and this power includes 
authority to enter into contracts for that 
purpose, binding upon the city. And this, 
notwithstanding section two, article five of 
that charter, providing that the adjacent 
property shall bear two-thirds of the ex- 
pense of every improvement. This section 
simply made the property holders liable 
to the city for the two-thirds, and the 
remedy of the city was by assessments on 
the property, and such assessments, when 
collected, go into the city treasury to be 
used as the city sees fit Argenti v. City 
of San Francisco^ 16 Cal. 263. 

27. The provision in section five, article 
three of the charter of 1851, as to not 
creating liabilities beyond $50,000, over 
and above the annual revenue of the city, 
etc., is directory, and not a limitation upon 
the power of the city to contract debts. 
76. 264. 

28. The legal effect of this provision is 



entirely different from the clause in the 
eighth article of our constitution, prohibit- 
ing the legislature from creating debts 
against the State. lb. 

29. Plaintiff, by virtue of contracts 
entered into with an officer of the city of 
San Francisco, which contracts were ex- 
ecuted by such officer in his official capi^ 
city, made valuable and permanent im- 
provements to the city, for the exclusive 
benefit of it and its inhabitants ; such im- 
provements were made under the imme- 
diate supervision of an officer of the dty, 
and when completed, were approved of 
and received by him on behalf of the city ; 
plaintiff, in making the improvements, 
relied on the validity of the contracts and 
the obligation of the city to pay, as therein 
provided ; the city authorities were fully 
informed of these facts, took no steps to 
repudiate the contracts, or to inform plaint- 
iff as to her disposition to pay : held, that 
plaintiff can recover on the contracts, 
although there is no evidence that the 
officer signing them was expressly author^ 
ized ; that the silence of the city authori- 
ties, under the circumstances, was equiva- 
lent to a direct sanction of the acts of such 
officer, and estops the city from denying 
his authority ; that the city having acqui- 
esced in the contracts from the commence- 
ment to the completion of the improve- 
ments, never questioning the validity of 
the contracts until she had received all 
the benefit to be had from their perfor- 
mance, it would be a fraud on plaintiff to 
permit her now to repudiate them. lb. 
274. 

30. The mayor and controller of said 
city having drawn warrants on the treas- 
rer thereof, payable out of the street a^ 
sessment fund, in favor of plaintiff, for the 
improvements so made under said con- 
tracts : held, that plaintiff cannot recover 
on the warrants ; that being payable out 
of a particular fund, they are neither bills 
of exchange nor promissory notes, and 
that the treasurer must pay from that fund 
and no other. lb. 

31. Nor can plaintiff recover on some 
of the warrants so drawn, for the further 
reason, that they do not specify the ap- 
propriations under which they were issued, 
nor the date of the ordinances making the 
same, as is required by the eighth section 
of the third article of the city charter ; and 
they would not constitute any authority to 
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the treasurer to pay them, even if there 
were funds in the treasury specially ap- 
propriated for their payment Tb. 275. 

32. The common council of the city of 
San Francisco passed an ordinance author- 
izing the street commissioner to advertise 
for proposals to grade, plank and sewer a 
portion of Mission street, in said city, 
^ the same to be paid for by the property 
holders adjacent * * the proposals to 
be opened and awarded by the street com- 
missioners, with the committees on streets 
from both boards of aldermen." This 
ordinance was published for ten days suc- 
cessively in a daily newspaper of the city, 
and the advertisement required was made 
in like manner for the same period. Pro- 
posals, based upon certain specifications, 
were received under the ordinance, and 
opened by the committee of the two boards 
and the commissioner, and the work 
awarded to B. Subsequently, an instru- 
ment was executed by B., as contractor, 
and by the street commissioner, purport- 
ing to act in the name of the city, setting 
forth the acceptance by the city of B.'s 
proposal, and an agreement by her to pay 
him for the work at certain designated 
rates, and an agreement on his part to do 
the work to the satisfaction of the city and 
the street commissioners. B. began the 
work, and afterwards transferred his con- 
tract and his interest therein to plaintiff, 
who completed the work in the best man- 
ner, and to the satisfaction of the street 
commissioner and the city. The work 
was measured as it progressed by the 
city's engineer, who duly certified to the 
accounts for the same, which accounts 
were duly audited, and upon them war- 
rants were drawn by the controller, by 
authority of the city, and delivered to 
plaintiff. The warrants were presented 
to the treasurer, and payment demanded 
and refused, on the ground that there 
were no funds in the treasury applicable 
to them. Previous to the demand, assess- 
ments had been duly levied by the city 
upon the property adjacent to the im- 
provements, to meet their expenses, and 
these assessments had been collected by 
the collector of street assessments, and by 
him paid into the city treasury. Plaintiff 
sues the city, as liable either on the ex- 
press contract, or upon the warrants, or 
upon implied contracts, for the services 
rendered and materials furnished, or for 



money received by defendant to his use : 
held, that, as under the charter, the city 
had authority to order the improvements 
in question, the acceptance of the propo- 
sals of B. by the street commissioner and 
the committee of the two boards converted 
what were previously mere propositions 
on the part of the city into contracts, per- 
fect in all their parts, binding alike upon 
the city and the contractor. Ih. 277. 

33. Held, further, that the city is prim- 
arily liable ; that she, and not the contract- 
or, must look to the property holders 
adjacent to the improvements, for the 
necessary expenses; that the property 
holders are not parties to the contracts ; 
that the city must levy and collect the 
assessments; that the contractor has no 
claim upon the property or the property 
holders, but must look alone to the city; 
that the clause in the ordinance as to how 
the improvements shall be paid for is only 
a designation of the sources upon which 
the city relies for payment Ih, 282. 

34. In this case, the city having dis- 
charged the assessments by receiving in 
payment thereof outstanding warrants, she 
is primarily liable to plaintiff as for moneys 
received to his use, even on the theory 
that she acted simply as the agent of the 
plaintiff in collecting the assessments. lb, 
283. 

35. The city would not be liable inde- 
pendent of the contract made by her ac- 
ceptance of tile proposals of the contractor. 
A municipal corporation can only act in 
the cases and in the mode prescribed by 
its charter, and for street improvements of 
a local nature, express contracts, author- 
ized by ordinance, are necessary to create 
a liability. The doctrine of liability as 
upon implied contracts, has no application 
to cases of this character. Ih, 

36. The doctrine applies to cases where 
money or other property of a party is re- 
ceived under such circumstances that the 
general law, independent of express con- 
tract, imposes upon the city the obligation 
to do justice with respect to the same. Ih, 

37. If the city obtain the money of 
another by mistt^e, or without authority 
of law, it is her duty to refund it, not from 
any contract entered into by her upon the 
subject, but from the general obligation to 
do justice which binds all persons, whether 
natural or artificial. If the city obtain 
other property which does not belong to 
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her, it is her duty to restcfre it, or if used 
by her, to render an equivalent to the 
true owner, from the like general obliga- 
tion. Ih. 

38. In these eases, the city does not 
make any promise, but the law implies 
one, and it is no answer to a claim resting 
upon such implied contract, to say no ordi- 
nance has been passed, or that the liability 
of the city is void when it exceeds the 
limitation of $50,000 prescribed by the 
charter, th, 

39. To fix the liability of the city in 
respect to money or other property, the 
money must have gone into her treasury 
or been appropriated by her, and the prop- 
erty must have been used by her, or be 
under her control. Ih> 

40. In case of services rendered, the 
acceptance of the services must be evi- 
denced by ordinance to that effect Their 
acceptance by the dty, and the conse- 
quent obligation to pay them, cannot be 
asserted in any other way. If not origin- 
ally authorized, no liability can attach 
upon any ground of implied contract. Ih, 

41. The improvements in this case — 
being to particular streets — were local in 
their character, and though to some ex- 
tent of general benefit, yet were chiefly 
for the benefit and advantage of the imme- 
diate neighborhood. The advantages re- 
sulting from them do not constitute that 
kind of general advantage to the city, 
from the existence of which any liability 
to pay for the same can be inferred. The 
general doctrine that when one takes a 
benefit which is the result of another's 
labor he is bound to pay for the same, 
does not apply to cases of this kind. The 
benefit is immediate to the adjacent pro- 
perty holders, and only indirectly to the 
city at large. Ih. 

42. As a general rule, a city is only 
liable upon express contracts authorized 
by ordinance. The exceptions relate to 
liabilities from the use of money, or other 
property, which does not belong to her, 
and to liabilities springing from neglect of 
duties imposed by her charter, from which 
parties are enjoined. Ih, 284. 

43. Even these exceptions are limited 
in many instances, as where the property 
or money is received in disregard of posi- 
tive prohibitions in her charter — ^as for 
instance, upon the issuance of bills of 
credit. Ih, 



44. The warrants in this case, drawn 
by the controller and countersigned by 
the mayor of San Francisco upon the 
tieasurer, to pay for certain street im- 
provements, will not support an action. 
They cannot be treated as bills of ex- 
change or promissory notes, for they are 
drawn upon a particular fund, and their 
payment is made to depend upon the 
sufficiency of that fund, while bills and 
notes must be payable absolutely. Martin 
V. Oity of San Francisco, 1 6 Cal. 286. 

45. These warrants are inefiectual for 
any purpose, except, perhaps, as evidence 
in an action founded upon the considerar 
tion for which they were given. Ih. 

46. These .warrants, with few excep- 
tions, do not comply in their form with 
the requirements of the dty charter, and 
would not constitute any authority to the 
treasurer to pay them, even if funds were 
in the tr^asuly especially appropriated for 
their payment, because they do not specify 
the appropriations under which they were 
issued, and the date of the ordinances 
making the same. Ih. 287. 

47. The act of April 21st, 1860, rela- 
tive to pilots in the port of San Francisco, 
did not legislate out of office pilots licensed 
under acts repealed by the act of April 
21st, whose terms of office had not expired 
when this act went into operation. Peo- 
ple V. Ahhotty 16 Cal. 365. 

48. In quo warranto for an alleged 
usurpation of the office of pilot for the 
port of San Francisco, the complaint 
avers that defendants hold, use, exercise, 
usurp and enjoy the office without a 
license, and also contains allegations as to 
the right of relator to the office : held, that 
these allegations as to the right of re- 
lator cannot be reached by general de- 
murrer, the complaint being good as 
against the defendants ; that they are not 
interested in the question as to the right 
of relator, but only in the determination 
of their own right to the office. Ih. 



n. Lands in San Fkancisco. 

49. If San Francisco was a pueblo wn- 
der the Mexican government, that was a 
fact which should he established by proof 
and of which courts cannot and ought not 
to take judicial notice, and the land in con- 
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troversy should he shovm to he within the 
pueblo limits, Wbodworth v. PuUony 1 Cal. 
307 ; overruled in Payne v. Trectdwell, 16 
Cal. 232. 

50. Lands lying within the corporate 
limits of San Francisco, and which had 
not been granted by the Mexican govern- 
ment or its officers previous to (he conquest 
of the country by the American forces, con- 
stitute a part of the public domain of the 
United States, and cannot be granted away 
except under the authority of Congress. 

Woodworth v. Fulton, 1 Cal. 307 ; over- 
ruled in Cohas v. Raisin, 3 Cal. 450; 
Welch V. SuUivan, 8 Cal. 199 ; Hart v. 
Burnett, 15 Cal 616. 

51. Mexican justices of the peace had 
authority before the war to make grants 
of land in San Francisco. Reynolds v. 

West, 1 Cal. 327. 

52. "What is termed the " swinging of 
lots/' a measure adopted in pursuance of 
a resolution of a public meeting in San 
Francisco, cannot change the location of 
premises actually granted, or impair the 
right of a grantee therein. The taking of 
a part of a lot from an individual for the 
purpose of a public street, though it may, 
perhaps, give him claim on the public for 
compensation, does not confer upon him 
the right to encroach to the same extent 
on the land of his neighbor. lb, 

53. Tyiiether driving piles in a street 
extended into the bay of the city of San 
Francisco is an obstruction to the free use 
of the street by the public, is a question 
of fact for the jury to pass upon. City of 
San Francisco v. Clark, 1 Cal. 386. 

54. The city of San Francisco could 
not take property in the possession of an- 
other for the purpose of a public slip with- 
out paying ^n adequate compensation, 
where the title is not in the city. Gunter 
v. Geary, 1 Cal. 465. 

55. The act of the city in creating a 
sinking fund commission, and the deed 
executed to them of all the property to 
the city, is void from want of power in 
the city, and because said deed is within 
the statute of frauds. Smith v. Morse, 2 
CaL 557. 

56. In a plan of the city, the survey 
ipto blocks, lots and streets extended into 
the tide waters in front of the city, the 
object of which was to reach a sufficient 
depth of water on the land line for the 
convenience of shipping. Eldridge v. 



CoweU, 4 Cal. 87 ; Wood v. City of San 
Francisco, 4 Cal. 193 ; Minor v. City of 
San Francisco, 9 Cal. 45. 

57. It was necessarily anticipated that 
the water lots would l^e filled up to a level 
suitable for building or land carriage. 
Eldridge v. CoweU, 4 Cal. 87. 

58. Without express authority, neither 
the mayor nor the commissioners of the 
funded debt of San Francisco, nor any 
or either of them, by virtue of their office 
or otherwise, are authorized to redeem 
under the code lands of the city sold under 
execution against her, nor can the city at- 
torney ratify their act of redemption by 
plea after suit brought People v. Hays, 

4 Cal. 146. 

59. The act of March 26th, 1851, 
which requires the city of San Francisco 
to deposit in the office of the secretary of 
state a map of the water lot property, 
granted to the city by the same act, does 
not make such map conclusive evidence of 
the extent of said property, as the bound- 
aries are completely specified in the act, 
and the question of what was the water 
line of the city at the date of the act is 
one of fact. Cook v. Bonnet, 4 Cal. 398. 

60. Where *a party sues for a lot in the 
former pueblo of San Francisco, and de- 
raigns his title from the city, he is prima 
facie entitled to recover. Scale v. Mitchell, 

5 Cal. 402. 

61. A sale of land in the city of San 
Francisco by a portion of the board of 
commissioners of the funded debt does not 
pass a legal title upon which ejectment 
can be maintained. Leonard v*. Barling- 
ton, 6 Cal. 123. 

62. The charter of San Francisco pro- 
vides that no ordinance or resolution shall 
be passed except by a majority of all the 
members elected. The number of mem- 
bers elected being eight: held, that an 
ordinance passed by a vote of four in the 
affirmative to three in the negative for the 
sale of city lands was not passed by a 
majority of all the members elected, and 
was therefore void. City of San Fran- 
cisco V. Hazen, 5 Cal. 171. 

63. Where an ordinance for the sale of 
the city property was passed without the 
majority required by the charter, and before 
the sale aiwther ordinance was legally 
passifil, 'appropriating a portion of the 
proceeds to arise from the sale : held, that 
the second ordinance was a sufficient 
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recognition of the fgrst to render the $ale 
valid and binding on all parties, Holland 
V. Gitg of San Francisco, 7 Cal. 375 ; 
overruled in McCracken v. Oity of San 
Francisco, 16 Cal. 622. 

64. The charter of the city of San 
Francisco provides that when the common 
council think proper to open or improve a 
street, etc., notice shall be given, and if no 
protest be made as provided, then the 
council shall proceed with the improve- 
ment : held, that when an ordinance had 
passed to give the required notice, which 
was given and no protest made, the full 
discretionary power of the council had 
been exercised, and it became binding as a 
contract between the city and the property 
holders to make the improvement, the 
remaining acts on the part of the city 
being mere ministerial duties on the part 
of its officers. Iaijcoa v. Qity of San 
Francisco, 7 Cal. 473. 

65. The act of the twenty-seventh of 
March, 1851, granted to the city of San 
Francisco certain beach and water lot 
property in San Francisco for ninety-nine 
years. The sale to defendant of a portion 
thereof by the State board of land com- 
missioners, under the act of May 18th, 
1853, granted nothing but the State's re- 
versionary interest. Chapin v. Bourne, 
8 Cal. 296. 

66. The Leavenworth alcalde grants 
could not pass title or affect the beach and 
water lot property in San Francisco, ex- 
cept so far as conceded by the act of 
March 26th, 1851, and upon a compliance 
with the requisitions thereof, lb. 

67. Alcalde grants of beach and water 
lots in San Francisco, not recorded on or 
before the third of April, 1850, in some 
book of record in the possession and under 
the control of the recorder of San Fran- 
cisco, are void. Jb. 

68. The confirmation of the title of the 
city of San Francisco, by the board of 
United States land commissioners, and the 
dismissal of the appeal by the attorney 
general, have settled that no title to lands 
within the limits of that city can hereafter 
be acquired from the United States. 
Norton V. Bgatt, 8 Cal. 540. 

69. The regulations of forbidding grants 
to be made within two hundred varas of 
the water line of the bay, had reference 
only to a portion of the present city front. 
lb. 



70. Where the owner of a lot neglects 
for three days after notice from the super- 
intendent of public streets of said city, to 
repair the street in front of his lot, the 
superintendent has the right to make a 
contract for that purpose ; and an action 
will lie in the name of the party perform- 
ing the work against the owner of the lot 
adjacent for the amount. Hart v. Gaven, 

12 Cal. 477. 

71. The legislature had the right to 
provide, in the act known as the consoli- 
dation act for the government of the city 
and county of San Francisco, that the 
owners of lots in said city should keep 
the streets in front of their lots in repair. 
lb. 

72. The act of March, 1851, commonly 
called the San Francisco water lot act, 
should be construed favorably to the city, 
and includes all land within the boundaries 
fixed by the survey referred to in the act, 
and there is nothing in the act of May, 1851, 
which indicates any intention on the part 
of the legislature to exclude the public 
slips from the act of March, 1851. Hymm 
V. Read, 13 Cal. 451. 

73. The ayuntamiento of San Francis- 
co, in 1850, by an order, authorized its 
alcalde to grant to plaintiff '< a quantity of 
land in conformity with the survey of the 
town as near as possible to the location of" 
certain other lots which the plaintiff was 
to surrender to the town. The alcalde 
accordingly conveyed by deed to plaintiff 
a lot which had been previously granted 
by the town to one Grerke : held, that an 
action for the breach of covenants of war- 
ranty in this deed will not lie against the 
city. Findla v. Oity of San Francisco, 

13 Cal. 535. 

74. The board of commissioners of the 
old sinking fund of 1850, created by an 
ordinance of the city of San Francisco, 
had no power to sell the real estate of the 
city, the ordinance being void. But this 
decision has no application to the board 
of commissioners of the funded debt, or- 
ganized after the dissolution of the first 
board of the sinking fund commission- 
ers, ffeydenfeldt v. Hitchcock, 15 CaL 
514. 

75. San Francisco was at the date of 
the conquest and cession of California, and 
long prior to that time, a pueblo, entitled 
to and possessing all the rights which the 
law conferred upon such municipal organ- 
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izatioDS. Hart v. Burnett^ 15 Cal. 616; 
Pmyne v. Treculwell, 16 Cal. 225. 

76. Sach pueblo had a certain right or 
title to the lands within its general limits ; 
and the portions of such lands which had 
not been set apdrt, or dedicated to common 
use, or to special purposes, could be granted 
in lots by its municipal officers to private 
persons in full ownership. Hart v. Bur- 
nett, 15 Cal. 616. 

77. The authority to grant isuch lands 
was vested in the ajuntamiento, and in 
the alcaldes or other officers who at the 
time represented it, or had succeeded to 
its *< powers and obligations." lb. 

78. The official acts of such officers in 
the course of their ordinary and accus- 
tomed duties, and within the general scope 
of their powers, as here defined and ex- 
plained, will be presumed to have been 
done by hiwful authority. lb. 

79. These municipal lands to which the 
city of San Francisco succeeded, were 
held in trust for the public use of that city, 
and were not, either under the old govern- 
ment or new, the subject of seizure and 
sale under execution. lb. 

80. This property and these trusts were 
public and municipal in their nature, and 
were within the control and supervision of 
the State sovereignty, and the federal 
jgovernment had no such control or super- 
vision. Jb. 

81. The act of the State legislature of 
March, 1858, confirming the so-called Van 
Ness ordinance, was a legal and proper 
exercise of this sovereign power; and 
this act gave full efiect to the provisions of 
that ordinance, and vests in the possessors 
therein described, as against said city and 
State, a title to the lands in said ordinance 
mentioned. Ib^ 

82. The city of San Francisco holds 
the municipal lands of the pueblo, not 
legally disposed of as hereinbefore ex- 
plained ; and her title is wholly unaffected 
by sheriff's sales under execution against 
her, so far as those sales touch or affect 
the aforesaid pueblo lands. lb. 

83. A defendant in ejectment, holding 
such lands merely by possession, may set 
up the invalidity of such sales, or the 
plaintiff's title derived therefrom, to defeat 
the plaintiff's action. lb. 

84. It is not clear that the order of the 
board of supervisors of the city and 
county of San Francisco, repealing the 



Van Ness ordinance, before the passage of 
the act of 1858 confirming it, destroyed 
the power of the legislature to give due 
effect to the provisions of that ordinance. 
lb. 

85. Assuming that this repealing order 
was effectual to defeat the rights claimed 
to have vested under the ordinance, then 
the property claimed would belong to the 
city, and plaintiff here could not recover. 
lb. 

86. The proviso in the act of March 
26th, 1851, granting certain beach and 
water lot property in San Francisco to the 
city, that the city shall pay into the State 
treasury, within twenty days after their 
receipt, twenty-five per cent of all moneys 
arising in any way from the sale or other 
disposition of the property, is not a con- 
dition, either precedent or subsequent, an- 
nexed to the grant HoUaday v. Frtsbie, 
15 CaL 634; Wheeler y. Miller, 16 Cal. 
125. 

87. Nor does the proviso create a trust 
in the city in favor of the State, so far as 
the property itself is concerned ; that is to 
say, the estate granted is not, by force of 
the proviso, held in trust partly for the 
benefit of Uie State. The interest of the 
city in the property is a legal estate for 
ninety-nine years. When the property is 
once sold or disposed of by the city, it is 
not charged with the payment of the per 
centage in the hands of the grantee or 
purduiser. This is a duty devolving on 
the city, with which the grantee or pur- 
chaser has no concern. lo. 

88. If there be any trust created by 
the proviso, it is only a trust in the one- 
fourth of the proceeds which the city may 
receive, amounting only to a covenant on 
the part of the city, which in no wise 
qualifies the grant or affects the legal estate 
of the city in the premises. lb. 

89. The beach and water lot property 
mentioned in the act is not devoted by the 
grant of the Stat^ to any specific public 
purposes, or made subject to the perform- 
ance of any trusts by the city. The in- 
terest of the city is absolute, qualified by 
no conditions and subject to no specific 
uses. It is a leviable interest, subject to 
sale under execution. lb. 635. 

90. The proviso to the act operates only 
as a covenant on the part of the city, that 
if she make any sale or other disposition 
of the property, and realize from such sale 
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or other disposition any moneys, twenty- 
five per cent, of the same shall be paid 
into the State treasury. Oh the other 
hand, if the property be disposed of with- 
out the receipt of any moneys by the city, 
no obligation arises in favor of the Slate. 

91. Smith V. Morse, 2 Cal. 524, decid- 
ing that the city's interest in this beach 
and water lot property can be sold on ex- 
ecution against the city, not to be disturbed ; 
but any rights which <' the commissioners 
of the funded debt of the city of San 
Francisco," under the act of May 1st, 1851, 
may possess in this property, are not 
passed on. lb. 636. 

92. Whatever interest the city of San 
Francisco, as defined by the charter of 
1851, had in her beach and water lot 
property, on the first day of January, 1855, 
was transferred to and vested in the par- 
ties who were in the actual possession 
thereof on that day — provided their pos- 
session was continued up to June 20th, 
1855, or if interrupted by an intruder or 
trespasser, had been or might be recovered 
by legal process — by virtue of the Van 
Ness ordinance and the act of March 11th, 
1858, ratifying and confirming the same ; 
and such parties can defeat the claim of 
plaintiff, who holds under a conveyance by 
the president and two members of the 
board of land commissioners, created by 
act of May 18th, 1853, providing for the 
sale of the State's interest in the property 
within the water line front, as defined by 
the act of March 26th, 1851. lb. 637. 

93. The interest of plaintifi* derived 
from a conveyance of the commissioners 
tinder the act of May 18th, 1853, is only 
to the reversion after the ninety-nine 
years designated in the act of March 26th, 
1851. lb. 

94. A purchaser of beach and water lot 
property at sherifiT's sale, in August, 1851, 
on execution issued upon a judgment re- 
covered in January, 1851, against the city 
of San Francisco, acquired a title if the 
judgment became a lien upon the property 
sold previous to the act of May 1st, 1851, 
and the conveyance from the commission- 
ers of the sinking fund to the commission- 
ers of the funded debt. Wheeler v. Miller, 
16 Cal. 125. 

95. In this case, as the record does not 
show that the judgment ever became such 
lien, the decision giving title to the pur- 



chaser must be taken without reference to 
any rights which the commissioners of the 
funded debt may possess. They are not 
parties, and as to their rights no opinion is 
here expressed. Jb. 

96. A grant by an alcalde of a town lot 
in San Francisco, after the conquest and 
cession of California, down to the incor- 
poration of the city in April, 1850, will be 
presumed, until the contrary be shown, to 
be within* the authority of such alcalde, 
and the lot granted will be presumed to 
be within the limits of the pueblo. Payne 
V. TreadweU, 16 Cal. 226. 

97. The powers and authority which 
had been conferred by law upon munici- 
pal officers of the pueblo to grant pueblo 
lands were not suspended, ipso facto, by 
the war with Mexico or by the conquest, 
and the fact that such officers during the 
military occupation, and after the complete 
conquest and cession, were Americans, or 
held their office under American authori- 
ty, did not change the powers and obliga- 
tions which by the existing laws of the 
country belonged to such municipal officer. 
And the same presumptions attach to their 
grants of lots whether made before or 
after the conquest and cession. lb. 

98. The question of the boundary lines 
of the pueblo should not be left to the jury 
to be determined by parol proof. lb. 228. 

99. The center of the old presidio square 
is the initial point for a survey of the four 
square leagues to which the pueblo is en- 
titled, and the survey is to be made, ac- 
cording to the ordinanzas de tierras y 
aguas, in all directions, i. e., north, south, 
east and west, so as to include in all the 
four square leagues — ^making up for de- 
ficiencies in one direction (where these 
exist by reason of water being reached, 
etc.) by including the quantity thus de- 
ficient in another line or lines. lb. 230. 

100. According to these rules of meas- 
urement the fundo legal of the pueblo of 
San Francisco is bounded upon three sides 
by water ; and hence the fourth line must 
be drawn for quantity east and west, 
straight across the peninsula, from the 
ocean to the bay. The four square leagues, 
exclusive of the military reserve, church 
buildings, etc— constitute the municipal 
lands of the pueblo of San Francisco. Tb. 

101. Where the land granted by an al- 
calde is shown to be within the lunits of 
the four square leagues thus measured, 
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the presumption attaches that it was pue- 
blo land, grantable as such, and that the 
alcalde grant passed the title to the grantee. 
This presumption might be repelled by 
proof of an express assignment of the lands 
of the pueblo, which did not include the 
land granted bj the alcalde, or by proof 
that this was land reserved as a fort site, 
etc, or proof of an anterior or better title 
to the land bj grant from some officer or 
body authorized to make it. lb, 231. 

102. A plaintiff suing for a lot in San 
Francisco may rest his case, prima facie, 
upon an alcalde grant in the usual form, 
and no further proof of title will be re- 
quired than proof that the land granted is 
situated within the four square leagues, 
measured from the center of the presidio 
square in the manner directed by the or- 
dinances, lb, ' 

103. San Francisco having been con- 
stituted by a public political act of the 
former government a pueblo, courts will 
take judicial notice of its existence, pow- 
ers and rights, and among these last, its 
general boundary and jurisdiction. lb, 

104. Where land, within the general 
limits of the pueblo of San Francisco, and 
also within the limits of the old "Mission," 
was granted to an individual by the gov- 
ernor and departmental assembly, in 1839- 
'40, before the "Mission" had been en- 
tirely secularized, it would seem to have 
been at the date of the grant exempt from 
the exercise of pueblo rights over it, and 
it mu^ be presumed to be grantable, just 
as any other land previously occupied by 
the mission establishments, but not ex- 
clusively dedicated to pious uses. Brown 
V. City of San Francisco, 16 Cal. 457. 

105. The charter of 1851 of the city of 
San Francisco vested the legislative pow- 
er of the city in a common council, con- 
sisting of a board of aldermen and a board 
of assistant aldermen, each composed of 
eight members, and provided that no ordi- 
nance or resolution should be passed un- 
less by a majority of the members elected 
to each board. On the 5th of December, 
1853, the mayor of the city approved of 
what purported to be an ordinance passed 
by the common council, providing for the 
sale of certain slip property of the city. 
This ordinance is designated in the official 
book of the city ordinances as ordinance 
No. 481. At the time the ordinance was 
presented to the board of aldermen, there 



was a vacancy in the board, occasioned by 
the resignation of one of its members, so 
that there were but seven members in 
office. Of these seven, four members 
voted for the ordinance and three against 
it : held, that the ordinance not having re- 
ceived a majority of the entire board — 
of the constituted members — was never 
passed, but was in fact rejected. Mc- 
Oracken v. City of San FranciscOy 16 CaL 
616. 

106. The alleged ordinance No. 481 au- 
thorized and required the mayor and joint 
committee on land claims of the city to sell 
the pi'operty specified at public auction to 
the highest bidder, at such time and place 
as they might think advisable, after not less 
than ten days' advertisement. The sale 
was advertised for December 26th, 1853. 
Within one hour previous to the sale the 
common council passed an ordinance, de- 
signated in the official book as ordinance 
No. 493, appropriating certain proceeds of 
the intended sale : held, that this recogni- 
tion of the existence of ordinance No. 48 1^ 
and the appropriation of a portion of the 
sale, did not constitute an adoption and ap- 
proval of what had been previously done 
or might be subsequently done according 
to the terms of that ordinance, so as to give 
validity to the sale which took place. Ib» 

107. The only authority the common 
council possessed to sell city property was 
derived from the thirteenth section of 
article three of the charter, and this section 
provides for the sale of property in one 
way only, to wit : by the passage of lawsy 
which term is synonymous with ordinan- 
ces, when applied to acts of municipal 
corporations. This mode of selling the 
property, having been pointed out by the 
charter, was restrictive — no other mode 
could be followed. lb, 619. 

108. The only way in which the com- 
mon council could give validity to a sale 
was by passing a law directing it. Ordi- 
nance No. 493 does not purport to pro- 
vide for any sale, but simply assumes that 
an ordinance ordering a sale had already 
passed ; but this assumption could impart 
no vitality to the alleged ordinance No. 
481. The common council could pass a 
law or ordinance only in one way, and 
that was by voting for it. lb, 620. 

109. The land directed by the terms of 
ordinance No. 481 to be sold, was set 
apart and dedicated as a public dock bj 
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an ordinance passed in 1852, and while 
this dedicating ordinance remained in 
force, no sale could be legally had. In 
dedicating the land to public use, the 
common council exercised powers purely 
of a governmental nature, and not those 
of a mere property holder. It was by 
legislation that the dedication was made, 
and only by legislation could the pubHc 
franchise be destroyed. Ih, 

110. The distinction taken between the 
powers of a municipal corporation, when 
acting in its political and governmental 
character, and when acting with reference 
to its private property, has no application 
to the question involved in the case at bar. 
Its powers, whether regarded as political 
or governmental, or those of a mere pri- 
vate corporation, could be exercised only 
in conformity with the provisions of the 
charter. The legislature could impose 
such restrictions as it thought proper, and 
it saw fit to require the formalities of 
legislation for the disposition of the city 
property, as it did for the imposition of 
taxes, the regulation of the fire depart- 
ment, and matters connected with the 
general welfare of the city. lb, 621. 

111. Holland y, Oity of San Francisco^ 
7 Cal. 361 ; distinguishable from this case 
in this : that there, the fact that the pro- 
perty had been previously dedicated to 
public use as a public dock was not pre- 
sented ; but that case is not law, and is 
overruled, so far as it holds that ordinance 
No. 493 recognized and adopted ordinance 
No. 481, so as to render the subsequent 
sale valid and binding upon all parties. 
Jb. 

112. Admitting that ordinance No. 493 
did adopt and pass Na 481, it did so only 
within one hour previous to the sale. Bat 
this ordinance directs the sale upon ten 
days' previous advertisement The au- 
thority to sell upon ten days' notice was 
not therefore pursued, and the sale with^ 
out such notice was void. lb. 622. 

113. Ordinance No. 505 of the city of 
San Francisco, passed January 10th, 
1854, by which the mayor and land com- 
mittee were authorized to pay out of 
moneys in their hands, arising from the 
sale ordered by ordinance No. 481, the 
salaries of the members and officers of the 
police for the months of November and 
December of the previous year, does not 
ratify ordinance No. 481 because appro- 



priating the proceeds of the sale. It 
assumes that ordinance No. 481 was valid, 
and there is nothing in the appropriation 
from which an intention to ratify can b^ 
implied. If the intention to ratify under 
some circumstances could be thus implied^ 
the implication would be of no avail in 
the present case, as the common council 
were at the time laboring under the mis- 
taken impression that ordinance No. 481 
had become law. Ratification, to be effects 
ive, must be made with full knowledge of 
all the facts relating to the act ratified. To 
entitle any proceedings of the common 
council to the slightest consideration as 
evidence of ratification, it must be shown 
that those proceedings were taken with 
full knowledge that the ordinance had 
never passed, and that the sale thereunder 
was an absolute nullity. lb. 625. 

114. Inasmuch as by article six, section 
six, of the charter of San Francisco of 
1851, the common council could authorize 
a sale of city property at public auction 
only, ratification of a previous sale is im- 
possible. The object of the ratification is 
to vest in the previous purchaser the title ; 
but at public auction there would be no 
certainty of this, for at the auction every 
one would be at liberty to bid, and the 
property would fall to the highest bidder. 
lb. 626. 

115. The city of San Francisco is not 
estopped from denying the sale made 
jinder ordinance No. 481, and asserting 
title to the property sold. The matters 
relied upon by way of estoppel, with the 
exception of ordinance No. 493, occurred 
after the sale, and could not have influ- 
enced the plaintiff in his purchase. Ordi- 
nance 493, directing an appropriation of a 
portion of the anticipated proceeds, was 
passed within one hour of the sale, and it 
nowhere appears that the same was ever 
brought to the notice of the plaintifi*. Nor 
does it appear that there was any fraud or 
intention to deceive on the part of the 
common council. They acted, in passing 
ordinance No. 493, and in the subsequent 
use of the proceeds, upon the impression 
that a valid ordinance authorizing the sale 
had been passed. lb, 627. . 

116. The doctrine of estoppel, as laid 
down in Biddle Boggs v. Merced Mining 
Co,f 14 Cal. 280, controls the question 
here. lb, 

117. Even if the city would be estopped 



SAN FRANCISCO.— SAN JOSE.— SCHEDULE. 



911 



Lands in San Francisco. — San Jo86. — Schedule. 



from denjing the sale, and from asserting 
title to the property sold, it does not fol- 
low that the pliiintiff would be estopped 
from claiming a return of the money he 
paid. The doctrine of estoppel in pais is 
applied to prevent a wrong-doer from as- 
serting claims against his declarations or 
conduct, not to prevent an innocent party 
from enforcing his rights. It is the wrong- 
doer who is estopped, upon the principle 
that he shall not take advantage of his 
own wrong. Ih, 

118. The sale of the city's property in 
this case being without authority and void, 
the plaintiff is not required to surrender 
possession of the property before he can 
maintain an action to recover back the 
purchase money. Ih, 

119. The fifth section* of article three of 
the charter of 1851 of the city of San 
Francisco, as to the city's not incurring 
debts beyond $50,000 under certain cir- 
cumstances, is directory, and is not a limit- 
ation of \\^ power of the common council 
as to the amount of debts and liabilities to 
be incurred. Ih, 628. 

120. The section of the charter refers 
only to the acts or contracts of the city, 
and not to liabilities which the law may 
cast upon her. It was intended to restrain 
extravagant expenditures of the pubHc 
moneys, not to justify the detention of the 
property of her citizens which she may 
have unlawfully obtained ; and where, as 
in this case, plaintiff claims that the city 
has got his money without consideration — 
by mistake — ^and has appropriated it to 
municipal purposes, she is bound to re- 
fund ; because the law — not her contract 
or permission— renders her Hable. Her 
liability in this respect is independent of 
the restraining clauses of the charter ; it 
arises from the obligation to do justice — 
to restore what belongs to others — which 
rests upon all persons, whether natural or 
artificial. Ih. 630. 

121. The restriction contained in the 
fifth section of the charter can, in any 
view, only apply to liabilities dependent 
for their creation upon the volition of the 
common council, and hence does not in- 
clude liabilities arising from torts, or tres- 
passes, or mistakes. Ih, 631. 

122. The sale of December 26th, 1853, 
under ordinance No. 481, being void, no 
title passed to the purchasers at that sale. 
The title to the property still exists in the 



city, except where deeds have since been 
taken under the acts of 1858 or 1860. 
The property remaining can at any time 
be taken possession or be disposed of by 
the city in the same manner as any other 
property belonging to her, except where 
her right to assert her title has been 
barred by the statute of limitations ; and 
that statute does not run in favor of parties 
who affirm that the title never passed from 
the city, and sue for the recovery of the 
purchase money. Ih. 632. 
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SAN JOSE. 

1. Under the charter of the city of San 
Jos^, an ordinance abolishing the salaiy 
of the office of street commissioner and 
substituting fees thereof instead, is. legal 
and binding on the ofilcer. WiUon v. 
Oity of San Jose, 7 CaL 276. 

2. Our constitution provided that San 
Jos^ should be the capital of the State 
until changed by law and a two-third vote 
of the legislature. The people, at an elec- 
tion, selected Yallejo, which was made 
the capital by law, after which a majority 
of the legislature may remove the capital ; 
and Sacramento having been made the 
capital in this manner, it is not illegal or 
unconstitutional. People v. BigUr, 5 CaL 
29. 



SCHEDULE. 

1. The schedules in insolvency must 
state the name of each creditor if known,"* 
and if unknown, such fact must be stated. 
McAUieter v. Strode, 7 Cal. 431. 

2. Where an insolvent was liable on a 
note made by S. to him, and endorsed by 
him to R., and by him over to M., and de- 
scribes the same in his schedule, ^ To ft. 
I am contingently liable for one thousand 



* The amendment of April 37tli, 1880, to tbe IneolTent 
Uwot 1851, dlKh Arses the debt, whether Impeifectlj de- 
■cribed or not deicrlDed at aU. 
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dollars and interest, as endorser for one 
S. upon a promissory note, made and ex- 
ecuted by said S. to said R. : " held, that 
the description was insufficient for inaccu- 
racy, and that his discharge in insolvency 
is no bar to a recovery on the note. Ih. 

3. Where an insolvent was liable on a 
note, and describes the same incorrectly 
in his schedule : held, that the description 
was insufficient for accuracy, and that his 
discharge in insolvency is no bar to a re- 
covery on the note. McAllister v. Strode^ 
7 CaL 431 ; Judson v. Atwill, 9 Cal. 478. 

4. Where there is a misdescription of a 
note and a want of specification of the 
name of the real owner, or of any aver- 
ment Uiat his name is unknown, in the 
schedule of an insolvent, the proceedings 
in insolvency are no bar to a suit on the 
note, even if the insolvent did not know 
that the plaintiff was the real creditor. 
Judson V. Atwill, 9 CaL 478. 

5. If an insolvent does not know the 
name of the owner of notes executed by 
him, he must state this circumstance in the 
schedule. In the suit on the notes, the 
absence of such statement cannot be ob- 
viated by proof at the trial. Ih. 

6. A defective statement in the sched- 
ule of an insolvent of certain promissory 
notes which constitute a portion of his 
debts and liabilities, does not invalidate 
the entire proceedings. If the statute as 
to the particularity with which debts and 
liabilities are required to be set forth by 
the insolvent is not substantially complied 
with, a creditor cannot be prejudiced by 
the decree of discharge in any suit which 
he may institute to enforce his claim. 
SUxde V. His Creditors, 10 Cal. 485. 

7. A note for five hundred dollars to 
the order of Alfred McCarty is insufficient- 
ly described in an insolvent's schedule, 
where he simply states " Alfred McCarty, 
borrowed money, April, 1855, five hun- 
dred dollars," and a discharge in such case 
is no bar to a suit on a note. Mc Carty v. 
ChrisUe, 13 CaL 81. 

8. The want of a schedule of the prop- 
erty is sometimes regarded as a circum- 
stance of fraud in the assignment, but the 
absence of a. schedule has never, we be- 
lieve, been held sufficient of itself to avoid 
A conveyance of this sort Forbes v. 
ScanneU, 13 Cal. 288. 



SCHOOL LAND WARRANTS. 

1. The act of May 3d, 1852, providing 
for the disposal of 500,000 acres of land, 
granted by Congress to this State, is not in 
conflict with the act of Congress of 1841, 
providing for the location after they are 
surveyed. I^iths v. Palmer, 6 Cal. 13. 

2. The State has the most perfect right 
to determine what shall constitute evi- 
dences of title as between her own citizens 
to all lands within her boundaries, and 
Congress has no power to interfere there- 
in, lb, 

8. The fact of the appellants having 
objected, in the court below, to the intro- 
duction of evidence of location of a school 
land warrant, on the ground that it was 
not recorded in the proper office, is not 
sufficient to justify the appellate court in 
presuming that such was the case, when 
the statement on appeal contains no evi- 
dence of the fact l^ims v. Johmsan, 7 CaL 
112. 

4. The act of May 3, 1852, makes no 
reservation of minend lands, and there is 
no prohibition against locating school land 
warrants on any of the mineral lands in 
the State. lb. 113. 

5. The object of the law requiring the 
record of entry on lands under school 
land warrants, was to give them notice 
to subsequent locators and settlers, and a 
failure to record it in the proper office will 
not make the location and entry void as to 
a subsequent locator with actual notice. 
Waison V. Robey, 9 Cal. 54. 



SEAL. 

1. A seal is sufficient when the impres- 
sion is made upon the paper only, and not 
upon wax. GannoUy v. Goodwin, 5 CaL 
221. 

2. An impression upon paper constitutes 
a good seal, and this may be made as well 
by a pen as by a stamp; therefore a 
scrawl with the word seal written within 
it, or with the initials [l. s.], is sufficient. 
Hastings v. Vaughn, 5 Cal. 318. 

3. The Mexican system knew nothing 
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of the common law doctrine of seals. A 
power of attorney executed while those 
laws were in force is therefore good with- 
out a seal. Fasten v. Massette, 5 Cal. 470. 

4. A release of one joint debtor is a re- 
lease of the others, but it must be a tech- 
nical release under seal. Armstrong v. 
Hayward, 6 CaL 186. 

5. There is no particular sanctity about 
a sealed instrument which will estop a 
party from alleging fraud in the execution 
or in the obtaining of it. ; on the contrary, 
fraud is a legitimate defense at all times 
and in all proceedings, at least under our 
system. Hopkins v. Beard, 6 Cal. 665.* 

6. A bill of sale not under seal is in- 
sufficient to convey a mining claim. Mc- 
Carron v. 0'Connell,7 Cal. 153; Clark 
V. McElroy, 11 Cal. 169. 

7. The law imports a consideration to a 
sealed instrument from its seal. At com- 
mon law a want of consideration could not 
be pleaded to a suit on a sealed instru- 
ment, the presumption of a consideration 
being absolute and conclusive. The stat- 
ute of this State has not altered the pre- 
sumption of a consideration which still 
accompanies the instrument, but only mod- 
ified the rule so far as to allow it to be re- 
butted in the answer. Mc Carty v. Beach, 
10 Cal. 463. 

8. The objection to the want of a seal 
to a Mexican conveyance is not tenable. 
No seal was requisite under the civil law. 
Stanley v. Green, 12 Cal. 166. 

9. The ol(l and unmeaning distinction 
between sealed and unsealed instruments 
is done away with by our statute, and the 
consideration of a sealed bond may be im- 
peached by the obligor, in the same man- 
ner as a promissory note by the maker. 
Comstoch V. Breed, 12 CaL 288. 

10. We know of no authority which 
holds that a conveyance of interest in land 
must necessarily be under seal, and if it 
were so at common law, it does not follow 
that it is so required by our statute. In- 
goldsly v. Juan, 12 Cal. 577. 

11. The difference between instruments 
sealed and unsealed is, at this day, a mere 
unmeaning and arbitrary distinction made 
by technical law, unsustained by reason. By 
the common law, the equitable title to 
realty may be conveyed by instrument not 
under seal, if otherwise sufficient; and 



•The Btatate of 1860. p. 176, pennlts billa of saloa of mln- 
Dg clalnu wlUiout seal to pan tbe title. 



this equitable title, accompanied by pos- 
session, is sufficient under our system to 
give the right of possession. Ortman v. 
Dixmi, 13 Cal. 36. 

12. Under our system, probably an 
action can be maintained upon any title, 
legal or equitable, or upon an instrument, 
sealed or unsealed, which entitles plaintiff 
to the possession of the property in dis- 
pute as against the defendant. IK 

13. In instruments not under seal, or 
not required to be executed with any par- 
ticular formality, it is not important in 
what form the obligation of the party ex- 
ecuting as agent or principal is expressed, 
if from the whole instrument the true 
character of it can be gathered. HatkeU 
V. Cornish, 13 Cal. 47. 

14. Where no words appear in the body 
of an instrument expressive of the intent 
to make it a sealed instrument, it will not 
be such even though the characters [l. s.] 
are added to the signature. McDonald v. 
Bear River and Atdnim W, and M, Co,^ 
13 Cal. 231. 

15. The omission in the record of a 
deed to make a copy of the seal, or some 
mark to indicate the seal, does not vitiate 
the record. It is sufficient if it appear 
from the record that the instrument copied 
is under seal ; as, for instance, when the 
deed purports to be under seal and to be 
signed, sealed and delivered iji the pres- 
ence of the notary before whom it is ac- 
knowledged. Smith V. DaR, 13 Cal. 512. 

16. The execution of an appeal bond, 
the delivery of it to the clerk, filing it 
among the papers with the affidavit, and 
the actual suspension of proceedings, is 
prima facie as sufficient proof of delivery 
if delivery is essential, as if the instrument 
were sealed. Dore v. Covey, 13 Cal. 510. 

17. It is no objection to a bill of sale 
for a mining claim that it is not under seal, 
whatever may be the effect of it in evi- 
dence. Jackson v. Feather River Water 
Co., 14 Cal. 22. 

18. A certificate of acknowledgment to 
a deed, with the private seal of the nota- 
ry, dated September 23d, 1852, is good 
under the statute then in force. Stark v. 
Barren, 15 Cal. 372. 

19. A certified copy of a deed from the 
county recorder's office, contained in the 
margin of the acknowledgment taken be- 
fore a notary, and in the place where his 
seal is usually found, the words '^ no seal " 
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thus : [No Seal] — the conclusion of the 
acknowledgment being, ** In witness where- 
of, I have hereunto set my hand and af- 
fixed my official seal, the day and year," 
etc The court below ruled out the copy 
of the deed ad evidence, on the ground 
that the acknowledgment did not have the 
notary's seal : held, that the court erred ; 
that the words " no seal," instead of im- 
plying that there was no seal affixed, Were 
a mere note by the recorder of the place 
of the notarial seal, which he probably had 
no means of copying. Jontz v. Martiji, 16 
Cal. 166. 

20. A recorder, in certifying to copies of 
deeds fh)m his office, need not transcribe 
the notarial seal to the acknowledgment — 
the certificate of acknowledgment in this 
case stating thai the notary did affix his 
seal. lb, 

21. If, as contended in this case, a judg- 
ment by default is void, because of the ab- 
sence of the seal of the district court to 
the summons issued in the action in which 
the judgment was entered, or because of a 
defect in the certificate of the sheriff of 
the service of summons and copy of com- 
plaint, or because of irregularities of the 
clerk in entering the judgment, the district 
court can quash the execution issued on 
such judgment, and injunction to restrain 
the enforcement thereof does not lie. Lo- 
gan V. HiUegasSy 16 CaL 202. 

22. The deed to plaintiff of the land 
bought being signed by the mayor of the 
city and sealed with the corporate seal — 
the mayor being the legal custodian of the 
seal and it being affixed by his authority — 
is sufficient to entitle the deed to be read 
in evidence, and a party relying upon it 
need not go behind the seal for the purpose 
of showing authority for its execution. The 
seal is prima facie evidence that it was af- 
fixed by proper authority, and the deed is 
prima facie sufficient to pass the title. Mc- 
Oracken v. OltyofScm FranciscOj 16 Cal. 
638. 



SEAMEN. 

1. A British seaman, on board a British 
vessel, of which a British subject is mas- 



ter, may, when discharged by the master 
in a port of the United States, without any 
fault on the part of the seaman, sue for 
and recover his wages in a State coott^ 
Pugh V. GUlan, 1 Cal. 486. 

2. Justices of the peace alone have 
power to tiy and commit deserted seamen 
under the acts of Congress, and commis- 
sioners of the United States courts can 
only arrest and commit for trial. Ex 
parte OrandaU, 2 Cal. 144. 

See Admiralty. 



SECURITY. 

See Pledge, Surety. 



SEGREGATION. 

1. Where the goods of a third party 
are mixed with the property or in the ap- 
parent possession of the judgment debtor, 
the sheriff is not liable for levying on them 
as the property of the debtor, unless there 
has been notice and demand of the goods 
by the owner, and a delay and refusal to 
deliver. Daumiel v. Gfork^tmy 6 C^. 44 ; 
Taylor V. Seymour y 6 Cal. 514. 

2. Where the land sold under execution 
consisted of separate but adjoining tracts, 
but the sheriff and purchaser were igno- 
rant of the subdivisions, and the defend* 
ant failed to inform the sheriff of the fact, 
or to direct a sale by parcels : held, that 
the sale of the land in gross was valid. 
Smith V. RandaU, 6 Cal. 51. 

3. Where A had a large quantity of 
flour stored in the warehouse of B, and 
sold a portion of it to C, and gave an order 
for the flour sold on B, who accepted the 
same and gave C in exchange a receipt 
for the same, and transferred it on lus 
warehouse books to the account of C, but 
did not separate any specific portion from 
the flour of A as the property of B, and 
the whole was subsequently seized in am 
action against A: held, that the sheriff 
was not liable to C in the absence of seg- 
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regation of the four, but that B was 
estopped by his receipt from denying his 
liability. Adams v. Garham, 6 Cal. 71 ; 
Goodwin v. Scannell, 6 Cal. 543. 

4." Where the plaintiff bought a certain 
amount of flour, being part of a large 
quantity on storage belonging to the ven- 
dor, and the plaintiff did not remove the 
flour purchased, not separate it from the 
remainder; but the vendor subsequently 
sold the remainder and more to other par- 
ties, who removed what they purchased, 
leaving on storage a less amount than had 
been purchased by plaintiff, which was 
afterwards attached in a suit against plaint- 
iff's vendor : held, that the eale and re- 
moval of all the flour except that bought 
by plaintiff, was a segregation of plaintiff's 
flour, vesting in him a clear title at the 
time of the seizure. Iforr v. Barkery 6 
Cal. 496. 

5. Nor can the claim of a subsequent 
purchaser of flour from the same vendor, 
taking an order on the same storekeeper, 
embarrass the plaintiff's claim, there being 
no flour in store to meet the order in favor 
of such subsequent purchaser. lb, 

6. And where the plaintiff's action in 
such case was brought for the value of the 
flour, against another party claiming the 
flour, who had seized the same, the fact 
that plaintiff claims a less quantity of flour 
than he is really entitled to does not 
operate otherwise than as a waiver of his 
claim to such additional quantity. lb, 

7. The doctrine of segregation is not 
applicable to a man's property alone, in an 
action against a trespasser, and having 
claimed damages for a less quantity of 
flour than was his, it cannot be objected 
that his action must fail for want of segre- 
gation of the flour for which he claims 
from that which he does not claim, though 
it is his. lb, 

8. Where the plaintiff took a mortgage 
on 1,000 sacks of flour, and took the 
warehouseman's receipt therefor, and sub- 
sequently requested lum to segregate the 
particular flour from a large quantity be- 
longing to the mortgagor, and the ware- 
houseman accordingly put plaintiff's mark 
on a pile of 1,196 sacks of the mortgagor, 
standing separate from the rest: held, that 
it was a good segregation. Squires v. 
Payne, 6 Cal. 659. 

9. Where the plaintiff bought eight 
hundred sacks of flour, on storage in a 



warehouse, which stood therein as a sep- 
arate pile, the number of sacks of which 
was ascertained by counting the outside 
rows, and the number in the pile marked on 
one of the sacks, and it was thus delivered 
to the purchaser, who permitted it to re- 
main in the same place, where it was 
several days afterward attached as the 
property of the vendor : held, that the de- 
livery was sufficient and the sale valid. 
Cartwright v. Phcenix, 7 Cal. 282. 

10. Where the owner of a certain num- 
ber of barrels of flour on storage in a 
warehouse sold them all to different pur- 
chasers, giving them orders on the ware- 
houseman, which were given by the 
purchasers to the warehouseman, and 
new receipts given to them in their own 
names by the latter, and entries made on 
his books charging the vendor and credit- 
ing the purchasers with their respective 
lots : held, that there was a sufficient de- 
livery of possession without a separation 
of the various lots. Horr v. Barker, 8 
Cal. 608. 

11. Where the vendor only sells a 
part of goods on storage, those sold, if all 
together and of the same mark, must be 
separated from the larger mass in order to 
change the possession ; but where all the 
goods of the vendor in the hands of a third 
party are sold, the change of possession 
is complete by delivery of the order, tak- 
ing a new receipt and entiy of the trans- 
action on the books of the warehouseman. 
Jb. 

12« The different purchasers have a 
right to leave the goods so by them pur- 
chased in one mass, subject to an appor- 
tionment between themselves of any loss. 
lb. 609. 

13. A delivery of a warehouse receipt, 
stating that the goods named therein are 
deliverable on return of the receipt, is 
sufficient prima facie to pass the title. 
There is no substantial difference in this 
respect between a warehouse receipt and 
a biU of lading. lb. 613. 

14. When the defendants show that the 
person to whom, in his own name, the re- 
ceipt was given, and who passed it to 
plaintiff, was their agent or broker, acting 
for them, but permitted to keep it on 
storage in his own name, they do not re- 
but the prima facie case made out by the 
plaintiffs, by the possession of the receipt 
lb, 614. 
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15. Where a claim to a tract of land 
under a Mexican grant, somewhere with- 
in a certain larger tract, was ascertained 
and the land segregated by a survey, un- 
der a decfee of confirmation l^ the United 
States supreme court : held, that the land 
became immediately 4axable, and that an 
assessment thereof will be presumed to 
have been made after the survey, when 
the time allowed by law for the assessment 
extended to a day four days after the sur- 
vey. Palmer v. BoUng^ 8 Cal. 388. 

16. When A has six hundred barrels 
of fiour on storage, and he sells to B one 
hundred, to C two hundred, and to D 
three hundred, and gives each a delivery 
order upon his warehouseman, and the 
purchasers all surrender their several 
orders to the warehouseman without 
making any separation of each lot from 
the common mass, but voluntarily leave 
the fiour standing on the books of the 
warehouseman to the credit of each pur- 
chaser, for his proper number of barrels, 
it is a complete delivery to each purchaser 
and will pass the title to each. Horr v. 
Barker, 11 Cal. 403. 

17. The separation by the purchasers 
of their various lots is a mere matter of 
convenience among themselves, not affect- 
ing their rights as to their vendor or a 
mere trespasser. Ih. 403. 

18. A 8afe in the possession of McC. 
belonging to W. F. & Co., for whom, as 
also for plaintiff*, he was agent, contained 
$6,000 in coin. Of this sum four hundred 
dollars belonged to W. F. & Co., the balance 
to plaintiff! Defendant, as sheriff*, under 
a writ against McC, seized $1,800 of the 
money in the safe as his property and put 
it in a bag. Plaintiff* then claimed the 
money as his, McC. being present and not 
objecting: held, that this amounted to a 
segregation of the $1,800 from the mass 
of coin in the safe so as to replevin by 
plaintiff*. Griffith v. Bogardus, 1 4 Cal. 412. 

See Delivery, Sale, Statute of 
Frauds. 



SENTENCE. 

1. When judgment of death has been 
rendered against a prisoner by the court 



of first instance, it was reversed by the 
supreme court, as well on the ground that 
it has no jurisdiction to pass sentence of 
death, as that numerous errors and irreg- 
ularities appeared to have occurred at the 
trial, and in the proceedings. People v. 
Daniels, 1 Cal. 107. 

2. It is no error for a court in a criminal 
case to set a day for pronouncing sentence 
in the absence of the prisoner. It is only 
requisite that he should be present when 
the sentence is pronounced. People v. 
Galvin, 9 Cal. 116. 

3. After sentencing the prisoner, but 
before signing final judgment, the court 
had the prisoner brought before it, and 
amended the sentence by shortening the 
time : it was held not to be error. People 
V. Thompson, 4 CaL 240. 

See Crimes akj> Criminal Law. 
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SESSIONS, COURT OF. 

1. By the judiciary act of March 11th, 
1851, the couits of sessions are vested 
with the power of taxation and appropria- 
tion for county purposes.* Thompson v. 
Rowe, i Cal. 70. 

2. No appeal lies from a judgment of 
a district court on an appeal from an order 
of the court of sessionsf upon an applica- 
tion for a ferry license. Wehb v. Hanson, 
2 Cal. 134. 

3. When the justices of the peace fail 
to elect from their number associate justices 
of the court of sessions on the first Mon- 
day in October, the county judge may 
appoint associates for the term, but the 
justices may convene at a subsequent time 
and select associates. People v. Campbell, 
2 Cal. 137. 

4. On an election by justices of the 
peace for associate justices of the court of 
sessions, the county judge and clerk are ex 
officio officers of this convention, but they 
have no authority other than that of pre- 
siding over and recording its proceedings, 



*Thl8 power, as conferred, declared nnconstltatlonal In 
Btwffojfn^ T. St^feniiort qf 3tm Francisco Cottntp^ 5 Cal. 
20. 

tTho appellate Jarlsdictlon of the district declared on- 
conaUtuttonal In Ffcple r. Ptralta, 3 CaL 179. 
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and the dissolution of the convention by 
the county judge is illegal. lb, 

5. The act of March 18th, 1850,grante 
an appeal to the district court from the 
court of sessions* in the matter of a license 
to establish a ferry, but does not provide 
for an appeal from the judgment of the 
district court, which is therefore final and 
conclusive. Webb v. Hansony 3 Cal. 68, 
105. 

6. There can be no appeal from the 
court of sessions to the district court 
People V. Peraha, 3 Cal. 379. 

7. The legislature possessed an un- 
doubted right to transfer the criminal 
business of the court of seasions to the 
district court. • People v. Gfilfnore, 5 CaJ. 
380. 

8. All other than judicial functions con- 
ferred upon the courts of sessions or its 
officers- are unconstitutional and void. 
Burgoyne v. Supervisors of San Francis^ 



CO County^ 5 Cal. 20, 22 ; Pkelan v. Super-i of the court of sessions, was presided over 



visors of San Francisco County, 6 Cal. 
540 ; Hardenburgh v. Kidd, 10 Cal. 403. 

9. Justices are not regarded by the con- 
stitution as supernumeraries to the court 
of sessions ; they must, as necessary officers, 
begin with and continue through the trial. 
People V. Ah Gliung, 5 CaL 105 ; People 
V. Barbour, 9 Cal. 234. 

10. The court of sessions has no appel- 
late jurisdiction in either civil or criminal 
cases. Its jurisdiction is original, not 
appellate. People v. Fowler, 9 CaL 87. 

11. Where the sheriff as ex officio tax 
collector received taxes, and afterwards, 
on being sued therefor, denied the right of 
the county to recover the same from him, 
because the same had been illegally levied 
\j the court of sessions : held, that idthough 
the couft of sessions had no power to levy 
taxes, yet the defendant being the agent 
or trustee of the county, wad estopped 
from denying the right of the county to 
recover. Placer County v. Astin, 8 Cal. 
305. 

12. It was the intention of the legisla- 
ture, by the twenty-fiflh section of the act 

.creating a board of supervisors throughout 
the State, to transfer from •the courts of 
sessions to the board of supervisors the 
general and special powers and duties of a 
civil character which had, before the pas- 



sage of the act, been vested in such court 
People V. Bircham, 12 Cal. 54. 

13. An indictment for grand larceny 
found at a special term of the court of 
sessions is valid. Under the statute au- 
thorizing that court to hold special terms 
in certain cases, the court, when speoially 
called, has the same powers as at a regular 
term. People v. Carabin, 14 Cal. 439. 

14. An indictment in the court of ses- 
sions in San Francisco may be entitled 
either as of the county of San Francisco 
or as of the city and county of San Fran- 
cisco. People V. Beatty, 14 Cal. 572 ; see 
People V. MuUins, 10 Cal. 20. 

15. Fighting a duel with a fatal result 
is not murder within our statutes, but a 
special offense under the act vf 1855. 
Over such offense courts of sessions* have 
jurisdiction. People v. Bartlett, 14 Cal. Q5S, 

16. Where the convention of justices of 
the peace, for electing two associate justices 



*The appellate Jnrltdictlon of the district coart declared 
to IM onconctitational iu People v. FeraitOt S CaL T79. 
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by the then acting county judge, his official 
acts at such convention were legal and 
valid — although it was afterwards de- 
termined that another person had been 
legally elected to that office ; and a court 
of sessions, composed of said other person 
as county judge, and of the two associates 
elected by such convention, was legally 
organized. People v. Wyman, 15 Cal. 74. 

17. On an indictment for murder the 
court of sessionsuis not bound to assign 
counsel for prisoner in empanneling the 
grand jury. Peoph v. Moice, 15 Cal. 331. 

18. Indictment and trial in the court of 
sessions in the city and county of San 
Francisco, for larceny, charged to have 
been committed within said city and county. 
The evidence tended to show that the 
offense was there committed, and the ver- 
dict was '^ guilty as charged in the indict- 
ihent:" held, that the verdict was con- 
clusive as to the offense being committed 
within the jurisdiction of said court 
People V. MagalloneSy 15 Cal. 428. 

19. It is no objection to an indictment 
found in said court of sessions, that an 
assistant prosecuting district attorney was 
present during the session of the grand 
jury, while the charge embraced in the in- 
dictment was under consideration. lb, 

20. It is irregular for one of the justices 



T*The statute of 1860, page 31 « amendatonr of the crimJaal 
tow retta Uie Janadictton in the dlstilot ooarts. 
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composing the court of sessions, on a 
crimiDal trial, to retire before the termina- 
tion of the trial, and another justice, not 
present during the previous stages of it, to 
come in and participate in the proceedings. 
The members of the court who act as such 
when the case is developed, should con- 
tinue to act until the close. Whether such 
irregularity is sufficient to reverse a con- 
viction otherwise regular, not here de- 
cided — but the practice is dangerous and 
disapproved of. People v. Eckeirty 16 Cal. 
113. 
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SET-OFF. 

« 

See Counter Claim. 



SETTLERS. 

« 

1. The provision of the "settlers' act" 
of 1856, requiring the party recovering 
in ejectment to pay the defendant the value 
of his improvements, it seems is not in 
violation of the provision of the federal 
constitution, prohibiting States from pass- 
ing laws impairing the obligation of con- 
tracts. All questions oT property are with- 
in the jurisdiction of the respective States, 
and the individual members thereof in 
forming a government are not considered 
as contractors with such government, in 
the sense employed in the constitution of 
the United States. BiUings v. HaU, 7 
CaL 6. 

2. The settlers' act of 1856 does not 
discriminate between an innocent and a 
tortious possession, nor is it a mere attempt 
to avoid certainty of action by providing 
for an equitable adjustment of the whole 
subject in one suit. By its terms it applies 
to past as well as present cases. It takes 
from a party that which before was bis ; 
for if he refuses to pay for improvements 
put on his land, against his will, by a tres- 
passer, he loses not only the improvements 
but the land itself. Such legislation is re- 
pugnant to morality and justice, and in 
violation of the letter and spirit of the 



constitution. Brings v. HaUy 7 CaL 9 ; 
Welch V. SuUivan, 8 Cal. 187. 

3. Those who have settled in good faith 
upon lands, believing them to belong to 
the United States, without notice of an 
adverse title, ought to be protected; in 
fact, they are protected by the rules of 
law and equity. Welch v. Sullivan^ 8 
Cal. 202; 

4. The eleventh section of the act of 
1856, for the protection of actual settlers 
and to quiet land titles, only applies to ac- 
tions brought to recover the possession of 
lands after the issuance of a paten L Mor^ 
ton V. Folffer, 15 Cal. 208. 

See Lavds, Mines and Mining, IL 



SHERIFF. 

I. In generaL 

II. The office of sheriff. 

1. The sheriff's bond. . 

2. The elizor. 

III. The return. 

IV. The levy. 

V. Demand on a sheriff. 
YI. Sale by the sheriff. 
VII. Sheriff's deed. 



L In genebal. 

1. After the process of the court is 
finally and completely executed, from that 
moment the power of the sheriff under it 
and the authority of the court to enforoe 
it, ceased. Loring v. lUsleyy 1 Cal. 28. 

2. Where an order of court directed 
the sheriff to seize certain specifin proper- 
ty, and this property^ proved not to belong 
to the defendant in the suit, the sheriff was 
held liable to the owner. Rhodei v. Pat' 
terson, 8 Cal. 470. 

3. The time provided by the statute in 
which a jury shall be returned by the 
sheriff is directoiy, and not mandatory. 
Motorg v. StarJmchy 4 Cal. 275. 

4. The tAtimony of the sheriff is com- 
petent to disclose what transpires in the 
jury room. Wilson v. Berrgman, 5 Cal. 46. 

5. The statute penalties against sheriffs 
for the nonpayment of moneys collected 
on execution are only receivable where 
the sheriff, by his own return, admits the 
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collection of the money, but refuses to pay 
it over. Egery -^ ^ticjicman, 5 Cal. 56: 

6. In an action of trespass agaAst the 
sheriff, where he is declared against per- 
sonally and not as sheriff j it is competent 
to prove that the defendant was sheriif, and 
that his deputy, as such, committed the 
trespass. Poinsett v. Taylor, 6 Cal. 79. 

7. In such a case it is not necessary to 
proTe that the defendant directed his 
deputy to seize the particular property in 
question in order to hold the defendant 
liable. Ih. 

8. Where the sheriff wrongfully took 
possession of the goods, and thereby de- 
prived the plaintiff of them, the fact that 
they were taken by the coroner, under a 
writ against the sheriff, before the latter 
had removed them, does not excuse his 
tort Squires v. Payne, 6 Cal. 659. 

9. Statutory penalties against a sheriff 
are only recoverable when by the return 
of the sheriff he admits the collection of 
the money, and refuses to pay it over, and 
not where his failure to pay over arises 
from his inability to decide between conflict- 
ing claims of different execution creditors. 
Johnson V. Gorham, 6 Cal. 196. 

10. Where A had a large quantity of 
flour stored in the warehouse of B, and 
sold a portion of it to C, and gave an order 
for the flour sold on B, who accepted the 
same, and gave C in exchange a receipt 
for the same, and transferred it on' the 
warehouse books to the account of C, but 
did not separate any specific portion from 
the flour of A as the property of B, and 
the whole was subsequently seized in an 
action against A : held, that the sheriff was 
not liable to C in the absence of segrega- 
tion of the flour, but that B was estopped 
by his receipt from denying his liability.. 
Adams v. Gorham, 6 Cal. 71 ; Goodwin 
V. ScanneU^ 6 Cal. 543. 

11. Where the defendant, as sheriff, 
collects money on attachment more than 
sufficient to satisfy the attaching creditor, 
and after the expiration of his term of 
office, another attaching creditor attaches 
the surplus and seeks to make the sheriff 
liable therefor on his official bond : held, 
that the demurrer to the complaint was 
properly sustained, as there was no rela- 
tion between the defendant and plaintiff to 
render defendant officially liable. Graham 
V. EndicoUy 7 Cal. 146. 

12. Where power is given to sue, au- 



thority exists to give an indemnity bond 
to the sheriff to retain property seized 
under attachment, it is an instrument neces- 
sary to carry the power to sue into effect. 
Davidson v. Dallas, 8 Cal. 258; 

13. The application of an attaching 
creditor to compel the sheriff to pay over 
the proceeds of goods attached, there be- 
ing conflicting claims between several at- 
taching creditors, may be made by motion. 
If notice of the motion is not given by 
the party moving to the other attaching 
creditors, it is the duty of the sheriff to do 
so, if he wishes the decision to bind them. 
Dixey v. Pollock, 8 Cal. 573. 

14. Where the sheriff aa ex officio tax 
collector received taxes, and afterwards on 
being sued therefor, denied the right of 
the county to recover the same from him,. . 
because the same had been illegally levied 
by the court of sessions : held, that al- 
though the court of sessions had no power 
to levy taxes, yet the defendant being the 
agent or trustee of the county, was estop- 
ped from denying the right of the county to 
recover. Placer County v. Astin, 8 Cal. 305. 

15. It is not necessary .in an action 
against a sheriff to recover damages (in 
addition to the two hundred dollars im- 
posed by law as a penalty) for a failure to 
execute and return process, that two suits 
should be brought Damages and the 
penalty may be recovered in one suit. 
Pearkes v. Freer, 9 Cal. 642. 

16. Where a writ of restitution has 
been awarded, and the sheriff refuses to 
execute the same, on the ground that the 
mine is in possession of certain persons 
not parties to the suit, who claim to hold 
under the corporation, the court will award 
a peremptory lAandamus agai^^st the sher- 
iff to compel him to execute the writ. 
Fremont v. Orippeny 10 Cal. 215. 

17. In an action against, a sheriff for 
wrongfully seizing and selling property 
under an execution, and where there was 
no wantonness or oppression on the part 
of such officer in the seizure ; the measure 
of damages is the value of the property 
at the time it was seized, and legal interest 
on such amount from the time of seizure 
up to the time of the rendition of the 
verdict Phelps Y,*Owen, 11 Cal. 23. 

18. In the service of process the sheriff 
is responsible only for unreasonably or not 
reasonably executing it He is not bound 
to start on the instant of receiving a writ 
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to execute it, without regard to anything 
else. Whitney v. Butierfield^ 13 Cal. 338. 

19. Reasonable diligence in the execu- 
tion of process depends upon the particu- 
lar facts ; whether, for instance, the writ be 
for fraud, or because defendant is about to 
leave the State, or remove his property, 
and the like. Ih. 

20. A writ placed iif the sheriff's hands 
QXh Sunday cannot be officially received by 
him on that day. It can only be considered 
officially in his hands when Sunday has 
expired. Ih, 

21. Where an indemnity bond is given 
to a sheriff to hold him harmless and pay 
any judgment which mjvy be rendered 
against him, by reason of his seizure of 
certain property, his remedy at law on the 
bond is clear, for the amount of any such 
judgment, whether he be solvent or not, 
or whether his official sureties could be 
held or not, and a bill in equity will not 
lie. White v. Fratt, 13 Cal. 524. 

22. A bond given voluntarily to the 
sheriff on delivery of the property attached 
is valid at common law. Palmer v. Vance, 
13 Cal. 557. 

23. Where a redemption er under the 
statute pays to the sheriff an excess of 
money, under protest as to the excess, the 
payment is not compulsory. McMillan v. 

Vischer, 14 Cal. 240. 

24. In such case the sheriff is the bailee 
of the redemptioner as to the excess, who 
may recover it back on demand, the money 
not having been paid over to the redemp- 
tionee. Ih, 241. 

25. Davidson v. DaUas, 8 Cal. 277, 
commented on, and doubted, and the 
opinion intimated that the bonds in ques- 
tion were •independent securities for the 
same object of holding the sheriff harmless 
in respect to the same act of retaining the 
vessel, and that they amount to an under- 
taking on his part to detain and hold the 
vessel, at the request of each of the 
creditors, Gilsen and Dallas, and to a 
separate covenant by each of these oblig- 
ors, in consideration of this agreement, to 
see him harmless from any consequences 
arising from such detention. The question, 
therefore, is left open for review. David- 
son V. DallaSy 15 Cai. 78. 

26. In an action against a sheriff for 
seizing and selling certain personal prop- 
erty, alleged to belong to plaintiff, under 
an execution against one Teal, it being 



averred in the answer that the property 
belonffed to Teal : Hlld, that evidence 
tending to prove that it was the partner- 
ship property of Teal and plaintiff was 
proper,* and that if they were partners, 
and as such owned the property, plaintiff 
could not recover. Hughes v. Boring, 16 
Cal. 82. 

27. Under the act of 1857, Ch. 236, 
regulating fees of office in certain counties, 
the sheriff may charge fees for copies oif 
the sunmions and injunction served by 
him in a suit, though the copies were pre- 
pared and printed by the plaintiff, and 
certified by the clerk at the plaintiff's re- 
quest ; but the sheriff must look for his 
fees to plaintiff, at whose request the 
copies were served, and cannot sue the 
clerk for money had and received — al- 
though plaintiff had paid the clerk for 
such copies — unless the money was de- 
livered to him to be paid to the sheriff. 
Edmondson v. Mason, 16 CaL 388. 



11. The Office op Sheriff. 

28. Where it appeared that the claim- 
ant of the office had acted as sheriff, that 
being the office in controversy, that fact, 
together with the certificate of election, 
would raise the presumption that he had 
executed his bond and taken the oath of 
office. People v. Clingan, 5 Cal. 390. 

29. A sheriff is a ministerial or exec- 
utive officer solely, but there is no con- 
stitutional prohibition against his exercis- 
ing the duties of tax collector, where the 
law consolidating the two offices was passed 
prior to his election. Merrill v. Gorham, 
6 Cal. 43 ; People v. Squires, 14 Cal. 15. 

30. Strictly speaking, there can be no 
vacancy in the office of sheriff caused by 
the death, removal or resignation of the 
incumbent; for upon the happening of 
such an event, the coroner by operation of 
law becomes sheriff. People v. Phoenix, 
6 Cal. 93. 

31. The coroner only holds the office 
of sheriff ex officio until the appointment 
of a new sheriff by the board of super- 
visors, lb. 

32. Though the appointment of a sheriff 
by a county judge be void, yet the acts of 
such sheriff as a de facto officer are good* 
People V. BobertSy 6 Cal. 215. 
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33. In an action by one claiming to 
have been elected sheriff against his pre- 
decessor, to compel a surrender of the 
books, papers, etc, belonging to the office, 
plaintiff must show prima facie that a va- 
cancy existed in the office, and that he 
was elected to fill it. Doane v. Scannell, 
7 Cal. 395. 

34. The defendant being elected sher- 
iff of the county of San Francisco in Sep- 
tember, 1855, on July 26th, 1856, and af- 
ter the consolidation act went into effect, 
one of the defendant's sureties applied toi 
the county judge to be released from 
further liability ; on the sixth of August 
the judge declared the office vacant by 
reason of the failure of defendant to file 
new bonds : held, that the county judge 
had no jurisdiction, the new law then in 
force vesting the power of approving the 
bonds of such officer in the county judge, 
auditor, and president of the board of 
supervisors. People v. ScanneHy 7 Cal. 
438. 

35. In the construction of the act of 
April 29th, 1857, repealing the then ex- 
isting^law concerning ex-sheriffs as tax 
collectors, and requiring them to turn over 
the assessment rolls to their successors, 
taken in connection with the act of April 
30th, excepting certain counties from the 
operation of the repealing law of the day 
previ9us, the supplementary statute must 
be taken as part of the repealing statute, 
and construed as passed at the same time. 
Maniove v. White, 8 Cal. 377. 

36. On the election of a new sheriff the 
former sheriff must complete the execu- 
tion of all final process which he had be- 
gun to execute before the expiration of 
his term of office. People v. Boring, 8 
Cal. 407. 

37. The duties of sheriff, as such, are 
more or less connected with the adminis- 
tration of justice ; they have no relation to 
the (follection of the revenue. People v. 
Edwards, 9 Cal. 292 ; People v. Squires, 
14 Cal. 16. 

38. A motion against a sheriff and his 
sureties, under the provision of the ninth 
section of the "act concerning sheriffs," 
passed April 29 th, 1851, is a summary 
proceeding in derogation of the rules of 
the common law, and is penal in its char- 
acter, and for these reasons the act must 
be strictly construed. Wilson v. Broder, 
10 Cal. 488. 



39. The remedy by motion against a 
sheriff and his sureties, to compel them to 
pay over money collected on execution, 
was only given for cases of intentional de- 
linquency on the part of the sheriff, as a 
punishment for his willful or corrupt ne- 
glect of duty, and was not designated to 
embrace a case in which he declined to 
pay over money collected under circum- 
stances of a bona fide, well grounded doubt 
of the authority of the party to demand it 
Ih. 489. 

40. A sheriff cannot maintain an action 
against a county for compensation for 
" taking care of the court house and keep- 
ing and guarding the jail of the county dur- 
ing his incumbency of the office of sher- 
iff." The law fixes his compensation for 
the performance of such official duty. 
Stockton V. Shasta County, 11 Cal. 114. 

41. A sheriff, whose term of office has 
expired, has no right to collect the State 
and county tax, as unfinished business 
from the assessment 4ist which came into 
his hands while in office. Fremont v. 
Boling, 1 1 Cal. 389. 

42. The taxes of 1855, after March, 
1856, are not of the unfinished business of 
the outgoing sheriff, for the reason that 
after *the settlement of the sheriff with the 
county auditor in March, the delinquent 
taxes of that year are transferred to the 
tax list of the succeeding year, and it is 
made the duty of the then sheriff to pro- 
ceed to collect such delinquent tax as 
other taxes. Ih. 

43. There* is no irreconcilable conflict 
between the amendatory act of 1853, and 
the revenue acts of 1853 and 1854. The 
provision that the sheriff going out of 
office shall continue to collect the taxes 
coming to his hands before his term ex- 
pired, was intended to provide for the pe- 
riod intervening between October and 
March, the time of his settlement Ih. 390. 

44. The sheriff being ex officio ta3^ col- 
lector of foreign miners' licenses, by an act 
of the legislature may 4)e deprived of the 
office of tax collector before the expira- 
tion of term. People v. Squires, 1 4 Cal. 1 6. 

45. The sheriff and his deputy are one 
person in law, so far as to make the former 
responsible for the acts of the latter, but 
not so far as to require of the sheriflf im- 
possibilities or to impose unconscionable ex- 
actions. Whitney v. Butterjield, 1 3 Cal. 342. 

See Election, Office, Vacancy. 
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1. The Sheriffs Bond. 

46. The consolidation act of San Fran- 
cisco gave the officers named therein two 
days after the meeting of the board of su- 
pervisors in which to file new bonds. The 
meeting took place on the ninth of July, 
and the officers had the whole of the tenth 
and eleventh of July to execute and pre- 
sent their bonds. Doane v. ScanneU, 7 
Cal. 395 ; People y. Scannell, 7 Cal. 436. 

47. A defect in the approval of a 
sheriff's bond cannot be set up as a de- 
fense in an action on said bond against the 
sureties. People v. JSdwards, 9 Cal. 292. 

48. The revenue act of 1854 made the 
sheriff ex offido tax collector, and pro- 
vided that he should be liable on his bond 
for the discharge of his duties in the col- 
lection of taxes. No other bond is re- 
quired by law of the sheriff, except when 
he acts as collector, of foreign miner's 
licenses : held, that the bond in suit en- 
tered into in 1856 must be deemed to 
have been executed in view of the pro- 
visions of the revenue act, and that all de- 
linquencies in the collection of taxes ex- 
cept foreign miners' licenses are covered 
by the bond. lb. 

49. When the obligors in a sheriff's 
bo nd bind themselves jointly and severally 
in specific sums designated, they may all 
be joined in the same action ; but separ- 
ate judgments are required. Ih. 293. 

50. Plaintiff sued out ai) attachment 
against K., and the sheriff levied it on cer- 
tain goods. Other creditors issued at- 
tachments, which were levied by the sher- 
iff on the same goods. Plaintiff then 
dismissed his attachment, and sued the 
sheriff in replevin, claiming that K. ob- 
tained a portion of the goods of plaintiff by 
fraud. Instead of taking the goods out of 
the sheriff's possessioh, plaintiff made an 
arrangement with the sheriff, whereby he 
agreed to sell the ^oods, and keep the pro- 
ceeds to answer any judgment plaintiff 
might obtain in his replevin suit Sheriff 
sold the goods, paid the money into court, 
saying nothing about this arrangement, 
and the money was paid, by order of 
court, on the claims of the othier creditors. 
The sureties of the sheriff had nothing to 
do with, and gave no sanction to the ar- 
rangement. Plaintiff had judgment in 
replevin: held, that the sureties on the 



sheriff's official bond are not liable to 
plaintiff for the goods or th6 money re- 
ceived from the sale — ^this agreement be- 
tween him and plaintiff being no part of 
the sheriff's official duty ; that the sher- 
iff, as such, had no legal authority to sell 
these goods and to hold the money on bail- 
ment for plaintiff; a^d that, in so far as 
plaintiff trusted the sheriff with goods, and 
authorized him to sell them, he became the 
agent of plaintiff, and must be looked to 
as such. SchlossY. White, 16 Cal. 68. 
• 51. Sureties on the sheriff's official 
bond in this State stipulate for his official, 
not his personal dealings, and are entitled 
to stand on the precise terms of their con- 
tract, lb. 69. 
See Bond, II. 



2. The Elizor. 

52. The appointment of an elizor as a 
substitute sheriff by a judge having com- 
petent jurisdiction, the presumption of law 
is that he faithfully performed hisMuty. 
Turner v. BiUagram, 2 Cal. 522. 

53. In the event of the disqualification 
of the sheriff or coroner, a district court 
has the right to appoint an elizor, not only 
by statute but by virtue of its original 
jurisdiction. Wilson y. Roach, 4 Cal* 367. 

54. In trespass against the sheriff, the 
court below, on plaintiff's motion, may 
order a special jury to try the case instead 
of the regular panel. The sheriff being 
interested ought not to summon a jury, 
and there being no coroner, an elizor may 
be appointed to summon the jury. Pache- 
CO V. HunsackeTj 14 Cal. 124. 



m. The Return. 

55. Where the place where the sum- 
mons was served was not stated, but it 
was directed to the sheriff of San Fran- 
cisco, dnd was returned by him served, the 
court should have assumed that it was 
served within his jurisdiction. Orane v. 
Brannan, 3 Cal. 195. 

56. A sheriff's return is not traversable, 
and a court will not permit it to be at- 
tacked collaterally, even if the officer is 
shown to have been guilty of fraud and 
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collusion. Egery v. Buchanan, 5 Cal. 56. 

57. Where a sheriff fails to pay over 
money collected on execution, the action 
should be for a false return. lb. 

58. Courts caqpot know an under officer, 
and the act and return of a deputy sheriff 
is a nullity, unless done in the name and 
by the authority of his principal Joi/ce 
V. Joyce, 5 Cal. 449. 

59. The term "appurtenances," used in 
the return of a levy by a sheriff, is too 
general, vague and indefinite to compre- 
hend in its meaning any personal property 
as the subject of the levy ; nothing, there- 
fore, is passed by the sale. Monroe v. 
Thomasy 5 Cal. 471. 

60. A sheriff has no right after making 
a return to amend it so as to affect rights 
which have already vested. NetahaU v. 
Provost, 6 Cal. 87 ; Wehster v. Haworth, 
8 Cal. 26. 

61. A description in a sheriff's return 
of city lots, by numbers, referring to the 
official city map, is sufficient Welch v. 
SulUvan, 8 Cal. 186. 

62. The return of an attachment can- 
not be amended by the sheriff so as to 
postpone the rights of creditors attaching 
subsequentlji^ but before the correction. 
Webster v. Haworth, 8 Cal. 26. 

63. The lien of an attaching creditor 
cannot be divested by the failure of the 

sheriff to make a proper return of the 
wr^ and it is not necessary where the 
levy is made by posting a copy of the 
writ on the premises, that the return of 
the sheriff should show that the premises 
were at the time unoccupied. Hitter v. 
ScanneU, 11 Cal. 248. 

64. A mistake in the date of the sheriff's 
return may be corrected at any time. lb. 
S49. 

65. The title of la purchaser of real 
esfiate at sheriff's sale does not depend 
upon the return of the officer to the writ. 
The purchaser has no control over the con- 
duct of the officer in this respect. Cloud 
V. JSl Dorado County, 12 Cal. 133. 

66. Where the return of a sheriff states 
ihat he served defendants with a certified 
copy of the complaint, it will be presumed 
that the copy was certified by the clerk, 
and not by some one else. Curtis v. 
Hmrick, 14 Cal. 119. 

67. A defendant having no defense to 
an action cannot go into equity and enjoin 
a judgment by default on the ground that 



the sheriff's return of service on him is 
false, and that in fact he had no notice of 
the proceeding. Gregory v. Ford, 14 Cal. 
141. 
See Eetubn. 



TV. The Levy. 

68. If the master of a vessel be a part 
owner, his interest in the vessel may be 
levied on and sold, but his agency as mas- 
ter will be in no wise affected. Loring v. 
lUsUy, 1 Cal. 31. 

69. A being indebted to B, delivered 
to him merchandise as security for his 
debt, which he was to sell, and apply the 
proceeds to its payment. A sheriff levied 
upon the property as belonging to A: 
held, that the merchandise was not subject 
to seizure under an execution against A, 
without first paying the debt of B. SwanS" 
ton V. Sublette, 1 Cal. 124. 

70. A sheriff who levies an attachment 
by virtue of the process of the court, has 
not the right of property in the debt, and 
cannot maintain an action in his own name 
for the recovery of the debt. Sublette v. 
MeUiado, 1 Cal. 105. 

71. By the statute of 1850, personal 
property levied on by the sheriff must be 
actually seized and sold in presence of the 
purchaser. Smith v. Morse, 2 Cal. 556. 

72. The assent of an ordinary agent, 
who had general charge of his principal's 
affairs during his temporary absence, will 
not justify the sheriff who holds an execu- 
tion against a third person in levying upon 
property in the possession of the principal 
in her. absence. Fitch v. Brochman, 2 
Cal. 578. 

73. Money in the hands of a sheriff, 
collected on execution, is not a debt due to 
the plaintiff in the execution, but is in the 
custody of the law until properly disposed 
of, and is not the subject of attachment or 
garnishment, nor can the sheriff attach 
money, collected on execution, in his own 
hands. Clymer v. Willis, 3 Cal. 363. 

74. A sheriff, on the request of defend- 
ant, may levy on real estate, though there 
be personal property present amply suf- 
ficient to satisfy the execution. Smith v. 
Randall, 6 Cal. 50. 

75. In an action against a sheriff for re- 
fusing to levy an attachment on certain 
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property as belonging to the attachment 
debtor, testimony that the property had 
been claimed by a third party, and the 
right of property tried before a sheriff's 
jury^ and decided in favor of claimant, is 
irrelevant and inadmissible, when those 
facts have not been set up as new matter 
of defense in the answer. Strong v. Pat- 
terson^ 6 Cal. 157. 

76. An officer who seizes property in 
the hands of the debtor may justify under 
the execution or process, but when he 
takes property from a thiijd person, who 
claims to be the owner thereof, on execu- 
tion, he must show the execution ; if on 
attachment, the writ of attachment ; and, 
as we think, the proceedings on which it 
was based. ThomJmrg v. Hand^ 7 Cal. 
561. 

77. The owner of property attached or 
levied upon as the property of another is 
not conclusively estopped from showing 
title in himself because he has given an 
accountable receipt for its delivery to the 
officer, although the receipt admits that the 
property is attached or levied upon as the 
property of the debtor, if he makes known 
to the officer his claim at or before the 
time the receipt is given. Bleven v. Freer, 
10 Cal. 177. 

78. An officer, in order to justify the 
seizure of property in the possession of a 
stranger to the writ, which he has execu- 
ted, must plead specially such justification. 
He cannot justify under a general denial 
of the allegations of the complaint. Gla- 
zer V. aift, 10 Cal. 304. 

79. The pi'esumptions are in favor of 
the regularity of the acts of the officer, 
and a return which simply states that the 

. property was attached is sufficient prima 
facie to show a due and proper execution 
of the writ. Hitter y. Scannell, 1 1 Cal. 248. 

80. T. commenced suit against I. by 
attachment ; the writ was levied upon cer- 
tain personal property by the plaintiff, H., 
as sheriff. M. I., wife of L, claimed the 
property, and brought her action of re- 
plevin under the code, which action was 
decided in favor of the sheriff. Other 
creditors attached the same property, which 
the sheriff sold and paid the proceeds into 
court. In an action on the replevin bond 
it was held that T. had a lien by attach- 
ment upon the goods, which continued 
even after the replevy by M. I. Hunt v. 
Eohimon^ 11 Cal. 272. 



81. If the sheriff levies upon the prop- 
erty of a person not a party to the execu- 
tion, he is responsible in an action at law. 
Markley v. Rand, 12 Cal. 277. 

82. A deputy sheriff irho seizes prop- 
erty under an attachmenty is not author- 
ized by virtue of his office to bind the 
sheriff by contract for the payment of a 
keeper to take charge of the property so 
attached. Special authority for this pur- 
pose must be shown. Krum v. King, 12 
Cal. 413. 

83. A sheriff who levies a writ of atr 
tachment upon personal property, in obe- 
dience to the commands of the writ, has 
no right to let the property go out of his 
hands except in due course of law, and if 
he does, and the debt is lost, he is respon- 
sible to the plaintiff in the attachment for 
tlie amount of the debt. Sanford v. Bar- 
ing^ 12 Cal. 541. 

84. No parol instruction of the plaintiff 
in attachment or execution, respecting 
property seized by the sheriff under either 
writ, will discharge such sheriff from lia- 
bility. The statute is express that such 
instructions must be in writing. Ih. 

85. The evident meaning of the lan- 
guage of the act embraces alkacts done by 
the sheriff in respect to the execution of 
process, including the care and disposition 
of the property levied upon. 1 b. 542. 

86. The mere fact that the judgment 
debtor (against whom execution had is- 
sued) was found upon the mining ground 
of plaintiff, did not justify the sheriff, who 
had the execution, in going on the ground 
and digging up the soil and taking the gold 
it contained. JRowe v. Bradley, 12 Cal. 
230. 

87. Plaintiff was surety on a contract 
for the payment of money, upon which 
judgment was obtained against all the 
parties, and execution was subsequently 
issued, and levied •upon property of the 
principal sufficient to satisfy the same. 
After the levy, the sheriff, under the di- 
rection of the plaintiff in execution, took 
the principal's note for the amount of the 
judgment, and released the levy. Subse- 
quently, a second execution was issued 
upon the judgment, and an attempt made 
to levy it on the property of plaintiff: 
held, that the release of the levy of the 
first execution and taking of the princi- 
pal's note, discharged the surety. Morley 
v. Dickenson, 12 Cal. 563. 
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88. Contingent and complicated con- 
tracts cannot be levied apon and sold with- 
out being in the possession of the officer 
at the sale, to be exhibited to the bystand- 
ers, and assigned to the purchaser, unless 
a full and accurate description of the par- 
ticular interest and chose in action, with all 
of its conditions and covenants, and a full 
explanation of the facts determining the 
value of the chose, be given by the leyy 
and announced at the sale. OrandaU v. 
Blen, 13 Cal. 23. 

89. Where one writ of attachment was 
placed in the sheriif 's hands on Sunday, 
and another against the same defendant 
was placed in the hands of a deputy at a 
quarter past twelve on Monday morning, 
the sheriff not knowing the fact, and the 
first levy was made under the last writ at 
one o'clock Monday morning, the sheriff 
was not guilty of negligence in executing the 
first writ, no special circumstances being 
shown. Whitney v. JBiUterfieid, 13 Cal. 340. 

90. The mere omission of a deputy to 
inform the sheriff of having process in 
hand, is not such negligence as to charge 
the sheriff in case a writ last in hand was 
executed first. 16. 

91. Where a sheriff seizes goods on two 
attachments in behalf of different plaint- 
iffs, and the property being claimed by a 
third person, the plaintiffs in the attach- 
ment suits execute to the sheriff sep- 
arate indemnifying bonds, there is no joint 
liability between the plaintiffs to the sheriff. 
Each bond must be sued on as an independ- 
ent obligatiftn. White v. Fratt, 13 Cal. 525. 

92. In the case of conflict between the 
individual and firm creditors, equity has 
jurisdiction. No action lies against the 
sheriff for levying the execution of the in- 
dividual creditor, and a sale to different 
purchasers might result in a loss of the 
property. Conroyy. Woods. 13 Cal. 634. 

93. Attachment issues against H, and 
the sheriff proceeds with the writ to his 
store, which is locked and fastened front 
and rear by iron shutters. The sheriff 
with his deputy stand at the doors guard- 
ing all entrance. H now files his petition 
and schedule in insolvency, and the usual 
order of stay of proceedings is made. H 
returns to the store and advises the sheriff 
these things. The sheriff threatens to 
break open the store, when H gives him 
the key, and he enters and levies : held, 
that the sheriff had no right to levy, and 



that the property vested in the assignee of 
the insolvent, subsequently appointed by 
relation from the filing of the petition and 
schedule. Tajffh v. Mardove^ 14 Cal. 51. 

94. A ratification cannot defeat rights 
of third persons acquired between the act 
of the agent and the ratification by the 
principal, as attachments levied on prop- 
erty of a debtor after a sale by or to an 
agent. Taylor v. Robinson^ 14 Cal. 401. 

95. The sheriff under his general powers 
cannot take anything but legal currency 
in satisfaction of an execution, and where 
he takes a note, indorses it on the execu- 
tion and then returns it satisfied, the return 
is not conclusive, and perhaps not prima 
facie evidence of satisfaction, unless it 
shows some authority for receiving the 
note. Mitchell Y. Ilackeit, 14 Cal. 666. 

96. Plaintiff sues the sheriff for seizing 
certain chattels claimed by plaintiff. De- 
fendant justifies under a writ of attachment 
in the suit of F. v. CI; and also under an 
execution issued upon a judgment had in 
that suit, setting up that plaintiff claimed 
the chattels by purchase from C, and that 
such purchase was fraudulent as to F., a 
creditor of C. After the evidence on both 
sides was 'closed, the court, on motion of 
plaintiff, struck out the attachment pro- 
ceedings, judgment and execution, and all 
evidence justifying thereunder, on the 
ground that defendant had not proved cdl 
of the debt upon which the attachment 
issued: held, that this was error.; that, 
had no debt been proved, the juiigment 
and execution being introduced, with an 
offer to show a levy and sale thereunder, 
was enough, if not to justify the first 
seizure under the attachment, at least to 
diminish the damages, by showing that 
the property was appropriated by law to 
the proper purpose, to wit : paying C.'s 
debt, if it really were his property, or 
subject, as his, to the process because of 
the fraud. Walker v. Woods, 15 Cal. 69. 

97. But even if any proof aliunde of 
C.'s indebtedness were required, when the 
attachment papers, affidavit, undertaking, 
etc., were regular on their face, the judg- 
ment was prima facie sufficient to admit 
the attachment papers in proof. lb. 

98. If, in justification by the sheriff un- 
der siTch attachment, judgment and execu- 
tion, it be necessary to aver in the answer 
that the writs of attachment and execution 
were returned executed by the sheriff. 
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Btill the omission of this avennent, though 
it might have been ground of demurrer^ 
was no ground for rejecting all evidence 
under such justification^ Ih. 

99. Plaintiff here cannot dispute the 
regularity of the proceedings in such at- 
tadiment, unless thej were void on their 
face. Defendant could show his attach- 
ment proceedings, the judgment, execution 
and levy, and then that the sale bj C. to 
plaintiff was fraudulent No proof of the 
indebteness of C. to F. was necessary, 
after showing the affidavit, undertaking 
and attachment; and no irregularities — 
in justifying sureties and the lik&— could 
be availed of by plaintiff. Ih. 



y. Demand on a Sheriff. 

100. Where a sheriff is notified before 
levy that a third person owns the property, 
the taking is tortious, and no demand is 
necessary to be proven in an action of re- 
plevua.^ Ledley v. HaySj 1 Cal. 161. 

101. Where goods of a third party are 
mixed with the property or in the appa- 
rent possession of the judgment debtor, 
the sheriff is not liable for levying on 
them as the property of the debtor, unless 
there has been notice and demand of the 
goods by the owner, and a delay or re- 
fusal to deliver. Daumiel v. Gorkam, 6 
Cal. 44; Taylor v. Seymour, 6 Cal. 514. 

102.. Where no such notice or demand 
was proved, it was error to charge the jury 
^that the sheriff was a trespasser, and 
that they were to find the value of the 
goods.** Daumiel v. Gorham, 6 CaJ. 44. 

103. In an action against a sheriff to 
recover property seized under process, or 
its value,* by the owner, it is necessary 
that the plaintiff should show affirmatively 
notice and demand before bringing suit, 
otherwise he cannot recover m such action. 
KiUey v. ScanneU, 12 CaL 75. 

See Demand. 



VI. Sale by the SkEBiFF. 

104. Under proceedings in admidllty in 
rem, the interest of one part owner cannot 
be sold to satisfy a demand due from the 
vessel itself. Zoriny v. lUsley, 1 CaL 29. 



105. All the public streets of San Fran- 
cisco running into the water, as laid down 
in the official map of the city, were, by 
operation of the act of March 26th, 1851, 
extended and carried to the front line of 
the city, and as such are subject to the free 
enjoyment of the public and exempt from 
executions against the city. Wood v. City 
of San FranciseOy 4 Cal. 193. 

1 6. The statute regulating sheriff's sales 
of real estate does not design to invest the 
purchaser with a title until six'months af- 
ter the sales. Duprey v. Moran, 4 Cal. 196. 

107. The nature of the interest to be sold 
under a decree of sale is sufficiently ascer- 
tained by a lease which is referred to and 
described in the decree. Gaskill v. Moore, 
4 Cal. 235. 

108. A purchaser at sheriff's sale ac- 
quires no right whatever against the sher- 
iff for property sold, unless at the time of 
the sale he pays down in cash the whole of 
the purchase money. People v. Ilaysy 5 
Cal. 68. 

109. The right of a party, to have his 
title to land protected from a sale which . 
may create a cloud upon it, upheld. Guy 
V. Hermance, 5 Cal. 75. 

110. If the sheriff, before a sale of real 
estate under execution, neglects to give 
the proper notice, the statute gives an ad- 
equate remedy against an officer ; but it is 
not sufficient to set aside or avoid a sale* 
Smith V. RandaUy 6 Cal. 50. - 

111. A party who purchases stock of an 
incorporation sold under execution, know- 
ing tiiey were under hypotiiecation, is 
chargeable with notice of the fact, and 
takes subject to the claim of tbe pledge. 
Weston V. Bear Hiver and Auburn W, and 
M. Co., 6 Cal. 429. 

112. A sal^ by a sheriff under execu- 
tion, of a house claimed as a homestead 
by the defendant in execution, and ascer- 
tained by appraisement to be worth over 
$5,000 should not be made until an exact 
appraisement of the value of the premises 
is obtained, so that the sheriff can convey 
a definite fractional undivided interest 
therein. Gary v. Estahrook, 6 Cal. 459. 

113. Great inadequacy of consideration 
paid for land is sufficient to put the pur- 
chaser upon notice of a fraud by his vend- 
or in the purchase thereof on execution at 
a constable's sale". Ar genii v. CrfyofSan 
Francisco^ 6 Cal. 679 ; Hart vi Bumetty 
15 Cal. 608. 
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114. A purchaser at sheriff's sale can 
maintain an action for rent against the 
tenant in possession under the judgment 
debtor before* the expiration of six months 
allowed for redemption^ as often as the 
rent becomes due, under the terms of the 
lease existing when he purchased. JRey- 
nolds v/ Lathrop^ 7 Cal. 46. 

115. The regularity of a sheriff's sale 
cannot be impeached by a stranger, or in a 
collateral proceeding. Kelsey v. Durdap^ 
7 Cal. 162. 

116. Tenants in common, or partners, 
have a right to acquire their cotenant's or 
copartner's interest by purchase under an 
execution sale, there being nothing in their 
relations to forbid it. Quf^er v. Laffan, 

7 Cal. 593. 

117. Where a party purchased real es- 
tate at an execution sale upon the faith of 
the representations of a judgment creditor 
that his judgment was the first on the 
property, when in fact there were prior 
incumbrances on it of more than its value : 
held, that tlie purchaser should be relieved 
and the judgment creditor should be es- 
topped from claiming an advantage re- 
sulting from his own misrepresentations. 
Webster v. Baworth, 8 Cal. 25. 

118. The writ of venditioni exponas 
is a simple order of the court to sell prop- 
erty already levied on under execution. 
It confers no power to levy, and a recital 
in the return that the sheriff had levied 
and sold by virtue of the writ is an unim- 
portant en'or, when it appears that the 
levy had been previously made under 
execution. Welch v. Sutttvan, 8 Cal. 
186. 

119. After the adoption of the common 
law in 1850, the municipal and common 
lands of pasturage were liable to execu- 
tion sale. Welch v. Sullivan^ 8 Cal. 197; 
contra Ifart v. Burnett, 15 Cal. 616. See 
Hottaday v. Frubie, 15 Cal. 634 ; Wheeler 
V. MiUer, 16 Cal. 125. 

120. A sale under a void judgment 
passes no title. If the judgment is merely 
voidable, the sale is good. Gray v. Hawes, 

8 Cal. 568. 

121. In an action against a purchaser at 
sl^eriff 's sale for hot paying the amount of 
his bid, it cannot be set up as a defense 
that no sufficient notice of the sale was 
given. Harvey v. Fish, 9 Cal. 94. 

122. The title to real estate sold under 
execution does not pass until the execu- 



tion and delivery of the sheriff's deed. 
Anthony v. Wessel, 9 Cal. 104. 

123. A purchaser at a sheri^'s sflde may 
have a lien upon the properly prior to that 
of the redemptioner. Knight v. Fair^ 9 
Cal. 118. 

124. The interest of fa miner in his 
mining claim is -prc^perty, and may be 
taken and sold under execution. McKeon 
y.Bisbee,9 Cal. 142. 

125. An execution issued under a judg- 
ment of the district court rendered in 
1850, before the judgment was signed by 
the district judge, is void, and a sale under 
such execution passes qo title to the pur* 
chaser. WeUs v. StotU, 9 Cal. 497. 

126. A sheriff may be enjoined from 
selling real property belonging to the wife 
under an execution against the husband. 
Alverson v. Jones, 10 Cal. 12. 

127. A complaint against a sheriff and 
his sureties for selling under execution the 
homestead of plaintiffs, which sets out that 
the sheriff was in possession of a certain 
execution against plaintiff J. Kendall, and 
under color of said execution wrougfuUy 
and illegally entered upon and sold certain 
property, the homestead of the plaintiffs, 
and averring in the sum of two thousand 
dollars, the value of the property, is in- 
sufficient, as the same does not state facts 
sufficient to constitute a cause of action. 
Kendall v. Olurk, 10 Cal. 18. 

128. No damage can result from such a 
sale. If the property sold was a home- 
stead, the sheriff's deed conveyed nothing. 
The purchaser at such sale could acquire 
no right to the property, nor could the 
plaintiff suffer any injury. lb. 

129. A sheriff is not protected in the 
sale of personal property by the verdict of 
the jury in a trial of the right of property, 
under the provisions of section 218 of the 
code. Perkins v. Thombargh, 10 Cal. 192. 

130. A party may Enjoin a sale of his 
property on execution i^ainst another for 
the other's debt. Hickman v. O'Neal, 10 
Cal. 294. 

131. The interest of one partner in the 
partnership chattels is the subject of levy 
and sale by the sheriff on an execution 
against one of the partners. Waldman v. 
Broder, 10 CaL 880; Jones v. ThompsoUj 
12 Cal. 198. 

132. D. purchased a lot of land at sher- 
iff's sale on execution, entered and Ai- 
proved the same. Afterwards D. removed 
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the buildings. On that day the defendants 
in execution sold the premises to T., who 
then redeemed the lot, and then sued D. 
for the value of the buildings : held, that 
as there was no evidence that the build- 
ings were attached to the premises sold, 
T. cannot reco\^. Tt/ler v. Decker, 10 
Cal. 436. 

133. The general statute defines the 
duties of the sheriff in respect to final 
process. It declares " that the sheriff 
shall execute* the writ (of fieri facias) by 
levying, etc., and paying to the plaintiff or 
his attorney so much of the proceeds as 
will satisfy the judgment, etc., and if there 
be any excess he shall return the same to 
the judgment debtor. The acts are to be 
construed in pari materia. Wilson v. 
Broder, 10 Cal. 488. 

134. Until a consummation of a sale of 
real property upon execution is mada by 
a conveyance from the sheriff, the estate 
remains in the judgment debtor. Until 
then the purchaser possesses only a right 
to an estate, which may afterwards be per- 
fected by conveyance. Oummings v. Goe, 
10 Cal. 531. 

135. The title of a purchaser of real 
estate at sheriff's sale does not depend 
upon the return of the oflicer to the writ 
The purchaser has no control over the 
conduct of the officer in this respect. Cloud 
V. El Dorado County, 12 Cal. 133. 

136. The sheriff can only seize and sell 
an interest and right of the judgment 
partner therein, subject to the prior rights 
and liens of the other partners and the 
joint creditors therein. Jon^ v. Thomp- 
son, 12 Cal. 198. 

137. In such case the decree should no^ 
order a private sale of the firm property. 
The selling of cattle, sheep, etc., at private 
sale is dangerous as a precedent, and 
liable to great abuse in practice. Jones v. 
Thompson, 12 Cal. 200. 

138. The registration act lonly protects 
purchasers. Creditors, as such, are not in- 
cluded within its provisions. But a judg- 
ment creditor purchasing at his own sale 
without notice is a bona fide purchaser with- 
in the act. HurUer v. Watson, 1 2 Cal. 377. 

139. Contingent and complicated con- 
tracts cannot be levied upon and sold with- 
out being in the possession of the officer 
at the sale, to be exhibited to the bystand- 
erttand assigned to the purchaser, unless 
a full and accurate description of the par- 



ticular interest and chose in action, with all 
of its conditions and covenants, and a full 
explanation of the facts determining the 
value of the chose, be given by the levy, 
and announced at the sale. GrandaU\, 
Elm, 13 Cal. 23. 

1 40. The payment by a judgment debtor 
of a judgment after a sheriff's sale extin- 
guishes the lien ; and the fact that he takes 
a transfer of the certificate and the sheriff's 
deed instead of a certificate of redemption, 
cannot divest the lien of a subsequent judg- 
ment. McCariy v. Christie, 13 Cal. 81. 

141. The purchaser at sheriff's sale of 
a water ditch is entitled to the rents and 
profits thereof ^rom the date of the sale 
till the expiratiop of the time for redemp- 
tion, as well from the judgment debtor in 
possession as from his tenant. Harris v. 
Reynolds, 13 Cal. 516. 

142. A party in possession of premises 
under sheriff's sale, and receiving rents 
and profits during the time for redemption, 
should in equity, as between him and de- 
fendant in execution, pay the taxes as- 
sessed while he is so in possession. If the 
owner does not pay them, then the statute 
requires the party in possession to pay. 
KeUey v. AlhoU, 13 Cal. 619. 

143. S. & B. in 1854 execute a mort- 
gage on their property to H. Subsequent- 
ly they execute another mortgage on the 
same property to plaintiff. Later, in 1 855, 
S. conveys his interest to N., the deed de- 
claring the interest to be sold subject to 
the two mortgages. Later, V. sells to de-, 
fendant W., the deed containing the same 
recital as the last. In February, 1856, a 
deciiee of foreclosure of the first mortgage 
to H., sale of the property thereunder, de- 
fendant W. the purchaser, and in due time 
a sheriff's deed to him and possession. In 
June, 1855, foreclosure of the second mort- 
gage to plaintiff, sale thereunder, plaintiff 
the purchaser, and in March, 1857, sher- 
iff's deed to him : held, that the plaintiff 
cannot maintain ejectment against defend- 
ant W. on his sheriff's deed; that defend- 
ant claiming title through foreclosure of 
the first mortgage, and being in possession, 
cannot be dispossessed by B. Brown v. 
Winter, 14 Cal. 34. 

144. A certificate of the sheriff o^ the 
purchase of property, as that of the de- 
fendant in execution, is not sufficient to 
entitle the holdef to redeem as snch suc- 
cessor, at least, not untiL the expiration of 






SHERIFF. 



929 



Sale hj the Sheriff. 



the six months. HaskeU y. Manhve, 14 
Cal. 58. 

145. Where a party to a judgment has 
obtained any advantage through the judg- 
ment, he must restore that advantage to 
the other party if the judgment be after- 
wards reversed. Reynolds v. Harris^ 14 
Cal. 679. 

146. If, on sale under judgment, the 
plaintiff buys in the property, he must re- 
store it to the defendant on reversal of ^lie 
judgment. Otherwise, as to a stranger, a 
bona fide purchaser without notice. He 
is not within the rule. But to constitute 
himself such a purchaser, he must show 
that he has paid the purchase money, and 
also that he is the purchaser of the legal 
title, not of a mere equity. And a pur- 
chaser at execution sale is not clothed 
with the legal title until he receives a sher- 
iff's deed. IK 680. 

147. An assignee of a judgment and of 
the sheriff's .certificate of a sale thereun- 
der stands in the same position as his as- 
signor, the plaintiff, after the judgment 
has been reversed, and the sale will be set 
aside and the property restored to the de- 
fendant where no loss or injury will be 
done the assignee. Ih, 681. 

148. Where a party gets into possession 
of property, as a water ditch, under a 
sheriff's sale on a foreclosure of a mort- 
gage, and the judgment on which such sale 
was made is afterwards reversed by the 
supreme court, and restitution of the prop- 
erty is ordered, the court below may, on 
motion, order such panrty in possession to 
account before a referee for the rents and 
profits received by him — that is, for the 
sales of watev, etc. The right to such 
rents and profits being clear, the court will 
not, on a mere question of remedy, com- 
pel a direct suit for them. Raun v. Rey- 
nolds, 15 Cal. 469. 

149. The common law method, in such 
cases, of An inquisition of damages by a 
sheriff's jury on the writ of restitution, 
would be impracticable, in estimating the 
rents and profits of a water ditch — involv- 
ing, as the inquiry would, the receipts 
from sales of water every day for a long 
period, as also payments, expenses, etc. 
This is in its nature an equity proceeding ; 
at least, to be disposed of according to 
equity practice. lb,* 

150. The party so in possession, under 
sheriff's sale^ is in no better position than 



if it be entered directly under the mort- 
gage to enforce which the sale was made ; 
and having received the proceeds of the 
property by way of sales of water, and 
appropriated the same to his own use, he 
caimot hold the property bound by the 
mortgage, and at the same time refuse to 
give the mortgjigor the benefit of the 
amount so received. In equity he is not 
a purchaser, but a mortgagor ; and though 
the sale was not set aside until after the 
receipts of the rents and profits, still, when 
it was set aside, the order took effect upon 
the relations of the parties as they existed 
before the sale — the mortgagor and the 
mortgagee have the same rights they had 
before. lb. 471. 

151. Defendant, as coroner and acting 
sheriff, levied on and advertised for sale 
all the right, title and interest of T. in cer- 
tain horses and cattle in the hands of a re- 
ceiver appointed in a suit between J. and 
T., as partners: held, that plaintiff was 
not entitled to an injunction restraining the 
sale, unless the injury would be irrepara- 
ble ; and that this must appear by a clear 
showing of the plaintiff's right to the prop- 
erty and defendant's insolvency. More v. 
Ord,15 Cal. 206. • 

152. The municipal lan(^ to which the 
city of San Francisco succeeded as a pue- 
blo were held in trust for the public use 
of the city, and were not, either under the 
old government or the new, the subject of 
seizure and sale under execution. Hart 
V. BumeU, 15 Cal. 616. • 

153. The proviso in the act of March 
26th, 1851,. granting certain beach and 
water lot property in San Francisco to the 
city, that the city shall pay into the State 
treasury, within twenty days after their 
receipt, twenty-five per cent, of all moneys 
arising in any way from the sale or other 
disposition of the property, is not a condi- 
tion, either precedent or subsequent, an- 
nexed to the grant ; and the property men- 
tioned in the act is not devoted by the 
grant of the State- to any specific public 
purposes, or made subject to the perform- 
ance of any trusts by the city. The inter- 
est of the city is absolute, qualified by no 
conditions and subject to no specific uses. 
It is a leviable interest, subject to sale 
under execution. Holladay v. Frisbie^ 
15 Cal. 636 ; Wheeler v. Mil/er, 16 Cal. 125. 

154. Smith V. Morse, 2 Cal. 524, decid- 
ing that the city's interest in this beach 
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and water lot property can be sold on ex- 
ecution against the city, not to be disturb- 
ed ; but any rights which " the '«ommi8- 
sioners of the funded debt of the city of 
San Francisco," under the act of May 1st, 
1851, may possess in this property are not 
passed on. HoUaday .y. Frisbie^ 15 Cal. 

637. 

155. A purchaser of beach and water 
lot property at a sheriff's sale, in August, 
1851, on execution issued upon a judg- 
ment recovered in January, 1851, against 
the city of San Francisco, acquired a title, 
if the judgment became a lien upon the 
property sold previous to the act of May 
Ist, 1851, and the conveyance from the 
.commissioners of the sinking fund to the 
commissioners of the funded debt. Wheeler 
V. MiUery 16 Cal. 125. 

156. In this case, as the record does 
not show that the judgment ever became 
such lien, the decision, giving title ta the 
purchaser, must be taken without refer- 
ence to any rights which the commission- 
ers of the funded debt may possess. They 
are not parties, and as to their rights no 
opinion is here expressed. Ih, 

\ ^ 157. ISie lien of a judgn^ent is purely 
the creature of statute, and in this State 
the statute only provides that a judgment 
shall become a hen from the time it is 
docketed upon the property of the judg- 
ment debtor '^not exempt from execution," 
which means upon property not subject to 
forced sale. The homestead is not subject 
to such sale, either on execution or any 
other final process of the court. Ackley v. 
Chamberlain,, 16 Cal. 182. 
See Execution. 



ViC Sheriff's Deed. 

158. A deputy sheriff may execute a 
deed for land sold, under execution, but in 
the name of his principal, otherwise it is 
decisive against the party claiming under 
it Lewes v. Thompson^ 3 CaL 266. 

159. A claim of title by virtue of a 
sheriff's deed is insufficient without show- 
ing the judgment which authorized the 
sale. Sullivan v. DamSy 4 CaL 292. 

160. A mandamus will not He to com- 
pel a sheriff to make a deed of land to a 
purchaser at execution sale, who refuses 
to pay the purchase money on the ground 



that he is entitled to it as oldest judgment 
and execution creditor ; especially where 
there is an unsettled contest as to the pri- 
ority of his lien. Williams v. Smith, 6 
Cal. 91. 

161. It is error to decree that the sher- 
iff should execute a deed to the purchaser 
on the foreclosure sale, the land sold be- 
ing subject to redemption in six months. 
Harlan v. Smithy 6 Cal. 174. 

162. Where the sheriff who made the 
sale of land under a writ partially exe- 
cuted by him while in office, dies before 
executing a conveyance, the law having 
failed to provide for the completion of the 
execution in such a case, the only remedy 
lefl to the purchaser is to apply to the 
court for the appointment of a commis- 
sioner or master to execute the convey- 
ance. People V. Borinffy 8 Cal. 407 ; An- 
thony V. Wessel, 9 CaL 104. 

163. The title to real estate sold at sher- 
iff 's sale does not pass until the execution 
and delivery of the sheriff's deed. An^ 
ihony V. Wessel, 9 Cal. 104. • 

164. A sheriff, who sells land under ex- 
ecution, and gives a certificate of the sale 
to the purchaser, and subsequently his 
term of office expires, is the proper per- 
son to make the deed. Ih, 

165. Where parties claim under a 
deed executed by the sheriff, upon a sale 
on execution, they are chargeable with 
notice of the defects in the judgment upon 
which the execution issued. WeUs v. 
Stout, 9 CaL 497.* 

166. Where a sheriff 's deed is executed 
by a deputy, in the name of a sheriff whose 
term of office had expired at the time of 
the execution of the deed, the authority of 
the deputy must be shown to authorize 
such deed to be read as evidence in an 
action of ejectment Cloud v. El Dorado 
County, 12 Cal. 184. 

167. In an action against a sheriff for 
special damages resulting from a refusal 
on the part of the sheriff to make and de- 
liver to plaintiff a deed to certain premi- 
ses purchased by plaintiff at sheriff's sale, 
where there is no allegation in the com- 
plaint of title, nor any averment that in 
case the deed had been executed, plaintiff 
would have been able to recover posses- 
sion of the premises or the rents and prof- 
its: held, that su«h complaint is insuffi- 
cient Knight v. Fair, 12 Cal. 297. 

168. On mandamus by the assignee of 
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a sheriff's certificate of sale to compel the 
execution of a deed, the question whether 
such certificate is not merged in a deed 
made to the assignee bjPthe Execution 
debtor after the sale cannot be tried. The 
right to the deed is the only matter in con- 
troversy. People V. Irwin, 14 Cal. 436. 

169. Where a defendant in ejectment 
bvought upon a sheriff's deed, executed 
upon a purchase made on a sale under a 
decsee of foreclosure, and was also a party 
to the foreclosure suit, he is concluded by 
the decree from setting up a title whidi 
was in that suit adjudicated against him. 
dark V. Bat/reau, 14 Cal. 637. 

170. The damages which a plaintiff can 
recover in an action of ejectment, for the 
use and occupation of the premises, are 
such as arise subsequent to the accruing 
of his rights of possession, and when his 
right depends upon a sheriff's deed, he 
cannot recover in this form of action for 
the use and occupation for the six months 
intervening the sale and the execution of 
the deed. lb. 
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SHIPPING. 

See Admiralty, Bill of Lading, 
Chabter Party, Vessels. 



SIGNATURE. 

1. Courts will take judicial notice of the 
signatures of their officers as such, but 
there is no rule which extends such notice 
to the signatures of parties to a cause. 
When, therefore, the proof of service of 
process consists of the written admissions 
of defendants, such admissions, to be avail- 
able in the action, should be accompanied 
with some evidence of the genuineness of 
the signatures of the parties. In the ab- 
sence of such evidence the court cannot 
notice them. Aldertan y. JSeUj 9 CaL 320. 



SLANDER. 
See Libel and Slander. 



SLAVERY. 



See Negro. 
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SOLDIER. 

1^ The mere fact that a man is a soldier 
in the United States army does not dis- 
qualify him from voting in this State. But 
he cannot vote unless he has been a citizen 
of the State and of the county in which 
he votes for the constitutional period. 
People V. -BtYey, 15 Cal. 49. 

2. A mere residence or sojourn in the 
country as a soldier does not make him a 
citizen, or prove him to be such. The 
rule as fixed by the constitution is, that 
the fact of such sojourn or residence as a 
soldier neither creates nor destroys citizen- 
ship — ^leaving the political status of the 
soldier where it was b^re. lb. 

3. A copy of a copy of a muster roll of 
United States soldiers is not admissible in 
evidence to prove a man to be a soldier. 
lb. 50. 

4. Where the right of a United States 
soldier to vote is cAltested, the burden of 
proof is upon the contestant lb. 
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SOLE IRADER. 

1. In an action against a femme sole 
trader, it is improper to join her husband 
with her as defendant, and a complaint so 
drawn is demurrable. McKune v. Mc' 
Ocavey, 6 Cal. 498. 
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2. The effect of our statute is to ma^^e 
a femme sole of a married woman who ir 
a sole trader^ as to the. particular busine ;5 
in which she is engaged. Ih. 

3. In an action brought bj a married 
woman concerning property belonging to 
her as a sole trader, the husband need not 
be joined. Guttman v. Scannell, 7 Cal. 458. 

4. By the provisions of the sole traders* 
act, the legislature designed to afford- to 
every married woman an opportunity of 
providing against the improvidence or 
misfortunes of her husband, by engaging 
in any legitimate calling, by protecting her 
earnings against her husband and his 
creditors, and enabling her, by her own 
energy and industry, to support herself 
and children. lb, 

5. So far from forbidding, the law, by 
the plainest implication, intends that the 
capital invested by the wife as a Bole trad- 
er, to the extent of $5,000, may be fur- 
nished by the husband. lb. 

6; If the husband at the time was in- 
solvent, the transfer as to his creditors 
would be fraudulent and void. lb, 

7. The act does not confine sole traders 
to any particular trade or occupation, nor 
prohibit the husband from being employed 
by or acting for his wife in the business. 
lb, 459. 

8. The fact that the business was un- 
suited to the sex of the wife, and the em- 
ployment of the husband therein, would 
be circumstantial evidence tending to es- 
tablish fraud, but not conclusive evidence 
of it. .^ 

9. The right of the wife to acquire 
property by purchase, during the marriage, 
can only exist as an exception to the gen- 
eral rivle as laid down by the act defining 
the rights of husband B,nd wife, and this 
exception exists in the case of a sole trad- 
er by statute. Alderson v. Jones, 10 Cal. 12. 

See Husband and Wife, II, 7. 



SOVEREIGNTY. 

1. The sovereign power may, in dis- 
posing of lands, annex such conditions to 
a grunt lUs it sees fit ; and in such a case a 



restriction against alienation, inserted in 
a grant and authorized by law, will not 
be held void on the ground that it is 
ao;ainst fhe pcffcy of the law. Sunol y. 
Hepburn^ 1 Cal. 274. 

2. The State has an absolute right to 
control, regulate and improve the naviga- 
ble waters within its jurisdiction, as an at- 
tribute of sovereignty. Gunter v. Geary ^ 
1 Cal. 467. 

3. The mines of gold and silver in the 
public lands are as much the property of 
the State, by virtue of the sovereignty, as 
are similar mines in the hands of a pri- 
vate proprietor. Hichs v. Belly 3 Cal. 227. 

4. The State, therefore, has the sole 
right to authorize them to be worked, to 
pass laws for their regulation, to license 
miners, and affix such terms and condi- 
tions as she may deem proper to the free- 
dom of their use. lb, 

5. The United States, as owner of land 
within the limits of the State, only occu- 
pies the position of any private proprietor, 
with the exception of exemption from 
State taxation, lb, 

6. Each State is supreme within its 
own sphere as an independent sovereignty. 
People V. Coleman^ 4 Cal. 49, 

7. By well settled rules of construction, 
the right of the State to regulate com- 
merce is concurrent with that of Congress, 
with the understanding always that all 
State regulations inconsistent with those 
of the federal government on this subject 
give way. lb. 58. 

8. The right of the State to lands un- 
der water, where the tide ebbs and flows, 
is founded upon her sovereign control over 
the easement, or right of navigaUon; 
where, therefore, the easement is destroyed, 
the right of the State ceases, except to 
prosecute for prepresture, and have the 
easement restored. Guy v. Hermancey 5 
Cal. 74. 

9. The federal government has not only 
the right of eminent domain, but the fee 
and the prime and uncontrolled right of 
disposition of the territory, all of which 
are attributes of sovereignty. People v. 
Folsomy 5 Cal. 377. 

10. Sovereignty can never be in abey- 
ance, and until there was some local gov- 
ernment organized, either by the people 
of the territoiy or some other competent 
authority, the United States, upon the doc- 
trine of necessity, succeeded to and repre- 
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sented the government of Mexico, as far 
as the same could be exercised, within the 
purview of the constitution. Ih. 378. 

11. The government of the United 
States, in the face of the notorious occu- 
pation of the public lands in this State bj 
her citizens — ^that upon the lands thej 
have mined for gold, constructed canals, 
built saw mills, cultivated farms, and prac- 
ticed every mode of industry — has assert- 
ed no right of ownership to any of the 
minei:al lands in this State. Oonger v. 

Weaver, 6 Cal. 557. 

12. Sovereignty is a unit that cannot in 
its very nature be divided. It must re- 
side with only one party, and the highest 
ultimate right to determine the limits and 
powers of each, must belong to that gov- 
ernment with which is found the supreme 
law of the entire nation. Warner v. Steamer 
Uncle Sam, 9 Cal. 720. 

13. Money is not the species of prop- 
erty which the sovereign authority can 
authorize to be taken in the exercise of 
its right of eminent domain. Burnett v. 
Oity of Sacramento, 12 Cal. 83. 

See Eminent Domain. 
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SPECIFIC PERFORMANCE. 

1. A., the owner of a lot of land in San 
Francisco, requested B. to sell the same, 
and delivered to him the title deeds in or- 
der to enable him to eflfect a sale. B. 
agreed verbally with the plaintiff to sell 
die land to him, but A. refused to comply 
with the verbal agreement which B., his 
agent, had made with plaintiff: held, in 
an action by the plaintiff against A. to 
compel the execution of a deed or the 
payment of damages, that the agreement 
was void and could not be enforced, and 
that the defendant A was not liable in 
damages. Harris v. Brown, 1 Cal. 100. 

2. A specific performance of a contract 
for the conveyance of land can be en- 
forced only when the contract is in writ- 
iqg, or where there has been part per- 
formance of a verbal contract by the 
vendee. Hoen v. Simmons, 1 Cal. 121. 

3. Where the terms of a verbal con- 
tract are reduced to writing, but the writ- 

60 



ten paper is neither signed nor delivered, 
the contract will be deemed inchoate and 
incomplete and neither party will be bound 
by it Ih. 

4. A party who seeks a specific per- 
formance of a verbal contract for the con- 
veyance of real estate, should show that 
he has fully complied with the substance 
of the contract on his part. Ih, 

5. Where A contracted verbally to con- 
vey to B a certain lot of land for $5,000, of 
which sum $1,000 was to be paid down and 
the balance in two months, with interest at. 
the rate of two per cent, a month, and the 
time for the payment of the $4,000 had 
elapsed long before the commencement of 
the suit : held, the plaintiff not having paid 
or tendered the $4,000 with interest, that 
a specific performance ought not to be de- 
creed. Ih, 

6. The case of Hoen v. Simmons, 1 Cal. 
119, deciding that a verbal contract of it- 
self alone was insufiicient under Mexican 
law to transfer the title to real estate, af- 
firmed; but where a verbal contract of 
sale in praesenti and the title deeds were 
delivered by the vendor to the vendee, 
and permission given to the vendee to en- 
ter and take possession of the land, and 
the vendee did accordingly take posses- 
sion and make valuable improvements on 
the premises : held, that a specific per- 
formance of the verbal contract should be 
decreed. Tohler v. Folsom, 1 Cal. 210. 

7. Where there has been such part per- 
formance of a verbal contract of sale by 
the plaintiff as to put him into a situation 
which would operate as a fraud upon him, 
unless the verbal agreement should be en- 
forced, a specific performance of the con- 
tract will be decreed. Ih, 213. 

8. A party seeking to enforce a spe- 
cific performance of a contract must show 
that he has acted in good faith. Conrad 
V. Lindley, 2 Cal. 175. 

9. A party entering upon land under an 
agreement to purchase, and afterwards 
abandoning the purchase disclaiming the 
title of the vendor, forfeits the benefit of 
the agreement and cannot on subsequently 
tendering the purchase money claim a 
specific performance. Ih, 

10. On a bill for specific performance, 
defendant alleged fraud in the contract 
sued upon, but admitted payment of the 
consideration money under protest, affirm- 
ing the fraud: held, that the receipt of 
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payment was no waiver of the defense and 
that defendant was not estopped from 
showing the fraud, and that it was error 
in the court not so to instruct the jury 
when requested. Russell v. Amador^ 3 
Cal. 402. 

11. An unwritten contract for the sale 
of land is void, by the express declara- 
tion of the statute of frauds, and a court 
of equity has no power to enforce a spe- 
cific performance of it. Ahel v. GaMer- 
wood, 4 Cal. 91. 

12. A court of equity is always chary 
of its power to decree specific performance, 
and will withhold the exercise of its juris- 
diction in that respect, unless there is such 
a degree of certainty in the terms of the 
contract as will enable it at one view to do 
complete equity. Morrison v. Rosstgnol, 
o Cal. 66. 

13. Lands held by no other tenure than 
possession may be legitimate subjects of 
control ; and sometimes, in equity, chattel 
interests or personal property are made 
the subject of specific performance. John- 
son V. Bickett, 5 Cal. 219. 

14. In an action for specific perform- 
ance against a vendor who refused to make 
a title, it is not necessary that a deed 
should be tendered him for his execution, 
but tender of the unpaid purchase money 
must be proven. Goodcde v. West, 5 Cal. 
341. 

15. A court of equity will not enforce a 
specific performance of an agreement to 
convey lands, when the plaintiff shows no 
compliance, or offer of compliance on his 
part with the agreement, nor any ex- 
cuse therefor, for any length of time from 
which he bound himself to perform. 
Brown v. ComUaud, 6 Cal. 571 ; Pearis 
V. Covillaud, 6 Cal. 621 ; Green v. Covil- 
laud, 10 Cal. 324. 

16. Courts of equity in this State pos- 
sess power to enforce the specific perform- 
ance of verbal contracts for the sale of land, 
in cases of part performance of such con- 
tracts. Arguello v. Edinger, 10 Cal. 158. 

17. Nothing can be regarded as a part 
performance, to take a verbal contract for 
the sale of land out of the operation of the 
statute, which does not place the party in 
a situation which is a fraud upon him, un- 
less the contract be executed. Tb. 

18. It would be a fraud, which no court 
of equity could tolerate, to hold that the 
vendor of land, on a contract to convey, 



receiving a portion of the purchase money 
and seeing the vendee expend large sums 
improving the property without objection, 
and not making any demand of the pur- 
chase money, should insist, because the 
vendee had not literally complied with the 
provisions of his contract on his part, on 
holding the whole contract forfeited, claim 
the land and the money paid and all the 
improvements, and deny all obligation on 
his part to comply with his engagements. 
Farley v. Vaughn, 11 Cal. 236. 

19. In such a case, where there has 
been a compliance with a reasonable un- 
derstanding of the contract, and no injury 
done by the want of an exact compliance, 
a specific performance will be decreed, 
Ih. 

20. A bill quia timet, and to enforce 
the specific execution of a contract, lies 
only where there is no adequate remedy 
at law ; but where damages resulting from 
the breach of such agreement are suscep- 
tible of precise admeasurement, equity will 
not take jurisdiction, unless there are some 
peculiar equitable circumstances. White 
V. Fratt, 13 Cal. 523. 

21. Whether equity will enforce the 
specific performance of a contract depends, 
not upon the character of the property in- 
volved, as whether it be real or personal, 
but upon the inadequate remedy afforded 
by a recovery of damages in an action at 
law. Duffv. Fisher, 15 Cal. 381. 



STAGE COMPANIES. 

See Common Carriers, Corpora- 
tions. 



STARE DECISIS. 

1, There is no principle which compels 
the observance of the doctrine of stare 
decisis, when a rule well settled and uni- 
versally acquiesced in has been violated. 
Cohas V. Raisiny 3 Cal. 453. 
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2. In construing statutes and the consti- 
tution, the rule is almost universdl to ad- 
here to the doctrine of stare decisis. 
Seale v. Mitchell, 5 Cal. 403. 

3. A rule once established and firmly 
adhered to, may work apparent hardship 
in a few cases, but in the end will prove 
more beneficial than if constantly deviated 
from. Gihlin v. Jordan, 6 CaL 418. 

4. When a case has been once taken to 
an appellate court and its judgment ob- 
tained on the points of law involved, such 
judgment, however erroneous, becomes the 
law of the case, and cannot, on a second 
appeal, be altered or changed. Dewey v. 

Gray, 2 Cal. 377 ; Weston v. Bear Biver 
and Auburn W. and M, Co,, 6 Cal. 429 ; 

Clary v. Hoagland, 6 Cal. 687 ; Gunier v. 
Laffan, 7 Cal. 592; CaHfomia Steam 
Navigation Go, v. Wright, 8 Cal. 592; 

Cahoon v. Levy, 10 Cal. 216; Davidson 
V. Dallas, 15 Cal. 82. 

5. The judge who, from petty vanity and 
for the sake of showing himself more wise 
and learned than his predecessors, would 
overturn a rule which for years has settled 
the rights of property, should be regarded 
as the common enemy of mankind and un- 
worthy of the high trust which had been 
confided to him. Welch v. Sullivan, 8 Cal. 
188. 

6. The highest regai*d for the doctrine 
of stare decisis does not require its observ- 
ance when a plain rule of law has been 
violated. McFarland v. Pico, 8 Cal. 631. 

7. In reference to mere matters of prac- 
tice, involving no principle, it is safe to ad- 
here to a rule long established. Piercy v. 
Sahin, 10 Cal. 30. 

8. The conservative doctrine of stare 
decisis was never designed to protect man- 
ifest innovations upon the well settled 
principles of law. Aud v. Magruder, 10 
Cal. 292. 

9.. Though on questions of practice 
previous decisions are entitled to very 
great weight, still a single decision, made 
without notice of a statute, and in fact set- 
ting aside the statute, cannot be invoked 
as authority on the principle of stare de- 
cisis. Duff\. Fisher, 15 Cal. 382. 

10. The rule of stare decisis and the 
various authorities thereupon fully dis- 
cussed. Hart V. Burnett, 15 Cal. 579. 

1 1. In the doctrine of stare decisis some 
of the authorities use the terms " a series 
of decisions," ^'an uninterrupted series," 



" a long established rule," and the like ex- 
pressions; but we apprehend that the 
language was designed to imply not solely 
the age of the rule, but its permanent, set- 
tled, stable character. Ih. 607. 



STATE. 

1. Where the people of the State are 
appellants it is not necessary to file the 
usual undertaking on appeal. People v. 
aingan, 5 Cal. 391. 

2. In the absence of any statute to that 
efiect the State cannot be sued, and a 
judgment against her is erroneous. People 
V. Tabnage, 6 Cal. 258. 

3. Neither the governor nor the attor- 
ney general has any power to bind the 
State by a contract to procure the advice 
of counsel as to the rights of the State in 
certain property. Ih, 

4. Services performed for the State 
under such a contract might be the subject 
of relief at the hands of the legislature, 
but are not a legal cause of action. lb. 

5. The State, in the contemplation of 
our theory of constitutional government, 
can have no interest in asking anything 
but that which is right; nor can she allow 
her agents to do so. She is as much in- 
terested in protecting the individual citizen 
as in protecting the mass ; so that to ad- 
dress judicial process to the agents of the 
State does not implead the State herself 
Nougues v. Douglass, 7 Cal. 74. 

6. In a case where a citizen claims to 
be injured by an alleged failure of a State 
officer to do his duty, tlie State is not a 
formal party to the record nor responsible 
for costs in any event. Nor if the ofiicer 
had failed to do his duty, can the State be 
injured by the decision of the court. 
Neither can she be injured if the officer 
does his duty, and is sustained by the court. 
lb. 

7. On the formation of this State, the 
title to water property passed to this State. 
Ghapin v. Bourne, 8 Cal. 296. 

8. The eighth article of the constitution, 
prohibiting the State from creating debts 
over three hundred thousand dollars, or 
loaning its credit, etc, only applies to the 
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State as a coq)oration, as a political sov- 
ereign represented by her law-making 
power, and does not prevent the State au- 
thorizing counties or municipal corpora^ 
tions to create debts when the debt of the 
State itself is up to the constitutional limit. 
Pattison v. Supervisors of Tuba County^ 
13 Cal. 182. 

9. The State may have political subdi- 
visions ; that is, she may permit a portion 
of her powers of government to be exer^ 
cised by local agents. But, politically con- 
sidered, geographical or political depart- 
ments are no more the State, or a part of 
the State, than a man's land, or his agent, 
is part of himself. Ih, 

10. Where the governor of a State, 
who is authorized, and it is made his duty 
by law, to take immediate possession of 
the State prison and grounds, then in the 
possession of a lessee of a State, goes, in 
company with other officers of the State, 
upon the grounds of the prison and de- 
mands of the person in charge the keys of 
the prison, which being refused, the door 
of the room in which the keys were was 
forced by order of the governor and the 
keys taken, and thus the possession of the 
prison and grounds taken by the governor 
in the name and on the behalf of the 
State : held, that such acts amounted to a 
forcible entry on the part of the governor 
and he is personally liable therefor : held 
further, that the acts of the governor 
warranted the conclusion that any attempt 
on the part of the lessee to resume pos- 
session of the prison would be resisted by 
force. McCatdey v. Weller, 12 Cal. 531. 

11. Warrants drawn by the controller of 
State, delivered to the payees thereof and 
by them endorsed in blank, were presented 
by the holders to the State treasurer, and 
on payment were delivered to him. They 
were afterwards stolen from the office of 
the treasurer. The warrants, on their 
face indicating a just and legal claim 
against the State, came into the hands of 
defendants, ignorant that they had been 
stolen. Defendants present them to the 
treasurer, and in lieu thereof receive State 
bonds payable to bearer, under the fund- 
ing act of 1857, and part with them. The 
State sues for the bonds or their value : 
held, that the action does not lie, that de- 
fendants having received the bonds bona 
fide, and without fraud, for warrants ap- 
parently good against the State, are not 



liable in this form of action. StcUe v. 
WeUs, t5 Cal. 344. 

12. The duty imposed by the forty- 
ninth section of the revenue act of 1857, 
for selling goods at public auction, is not 
a tax on the auctioneer, but a tax on the 
sale of goods or the proceeds of the sale — 
the auctioneer being made the collector of 
the State for the amount of the tax. StcUe 
V. Poulterer, 16 Cal. 521. 

13. This duty may be collected by action 
of debt by the State against the auctioneer, 
and the penal remedy affi^rded by the 
fifty-second section of the act is not an 
exclusive remedy. lb. 

14. This suit not being a' prosecution, 
but a civil action for the recovery of money 
due the State, is properly brought in the 
name of the State. lb. 

See Eminent Domain, Sovereignty. 



STATE DEBT. 

See Indebtedness. 
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See Office. 



STATE RIGHTS. 
See Eminent Domain, Sovereignty. 
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1. Where the governor of the State, 



STATE PRISON. 



987 



State Priflon. 



who is authorized, and whose duty it is 
made bj law, to take immediate possession 
of the State prison and grounds then in 
possession of a lessee of the State, goes 
in company with other officers of State 
upon the grounds, and demands possession, 
which was refused, and the room where 
the keys were kept was forced by the 
governor, and the keys taken, and posses* 
sion of the prison and grounds taken by 
the governor in the name and on behalf of 
the State : held, that such acts amounted 
to forcible entry and detainer on the part 
of the governor, and he is liable therefor. 
MeCauley v. WeUer, 12 Cal. 531. 

2. Although the State possesses the 
constitutional power to take private prop- 
erty for public purposes, by providing just 
compensation therefor, yet the means of 
compensating the owner must be provided 
before the property is taken. Ih, 

3. The act of February 26th, 1858, 
under which the governor justified the 
taking, made no provision for compensa- 
tion, and is therefore clearly in violation of 
the eighth section of article one of the 
constitution of the State. Ih, 

4. The objection to the contract with 
Estill, under the act of the twenty-first of 
March, 1856, that it contained stipulations 
for the release of claims held by Estill 
against the State, thereby increasing the 
amount of the monthly payments, cannot 
be raised at this late day — ^three years 
having elapsed since the execution of the 
contract, and it having been in part per- 
formed on both sides, and thus acquiesced 
in and affirmed. State of California v. 
McCavley, 15 Cal. 455. 

5. The fact that the contract with Estill 
was signed by the commissioners with 
their individual names, and not with the 
name of the State, does not make it de- 
fectively executed. The contract purports 
in its body to be between the State, acting 
by the commissioners under the act of 
March 21st, 1856, of the one part, and 
Estill of the other, and is signed by the 
commissioners with the affix of " Board of 
State prison commissioners." This makes 
it the contract of the State and not of the 
commissioners. lb, 456. 

6. Upon this point, the rule applicable 
to contracts of a private character differs 
from the rule governing contracts made by 
agents of the government. Such public 
agents are presumed to contract, not per- 



sonally, but officially, within the sphere of 
their duties. 1 h, 

7. The act of March, 1856, having au- 
thorized the commissioners to execute a 
lease, without prescribing any specific 
form, or containing any restrictions as to 
assigning, and the lease being in its terms 
assignable, and no objections to this form 
of contract having been made at the time, 
it is too late to interpose them alter the 
contract has been acted upon on both sides, 
and thus adopted and approved. The 
personal liability of the assignor continued 
after his assignment to MeCauley. The 
security of his bond was not impaired 
thereby. lb. 457. 

8. If some of the covenants of the lease 
do not bind the assignee, the State cannot 
have relief on that ground. She can 
claim no greater exemption than an indi- 
vidual from the consequences of an un- 
wise contract lb, 458. 

9. The State cannot rescind the contract 
made with Estill for breaches of the cov- 
enants of the lease by him and his as- 
signee, so long as she herself is in default. 
lb, 

10. One party cannot violate a contract 
himself, and then seek to rescind it on the 
ground that the other party has followed 
his example. lb, 

11. Nor, when the contract has been in 
part performed, and the parties cannot be 
restored to their original position, can the 
right of rescission exist. lb. 

12. In this case, the State, being in de- 
fault in making the monthly pa3rments 
under the contract as they became due, 
and for months previous to this suit re- 
fusing to pay at all ; not offering to make 
restitution of the property received of the 
lessee, or pay the value of the claims re- 
linquished by him at the execution of the 
contract, or to pay what the complaint 
shows to be now due ; and it not being 
possible to restore Estill and MeCauley to 
their original position, they having been in 
possession of the prison for nearly three 
years, and having performed valuable 
services ; cannot claim in equity a rescis- 
sion of the contract. Jb, 

13. It is too late for the State to com- 
plain that the contract did not exact of the 
lessee security against breaches thereof, 
other than the bond of $200,000 required 
by the act of March 21st, 1856, or did 
not reserve to the State the right to re- 
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enter and resume possession of the prem- 
ises, and control of the prisoners, when- 
ever she deemed proper. Ih, 459. 

14. I^aie of Calif omia v. McCauley^ 
15 Cal. 429, deciding the act of March 
26th, 1856, appointing a board of State 
prison commissioners, to be constitutional, 
and the contract entered into by said board, 
in behalf of the State, with Estill, and 
the assignment thereof to McCauley, to 
be valid and binding upon the State, 
affirmed. People v. Brooksy 16 Cal. 25. 

15. A contract entered into by the 
agents of the State, upon a subject within 
the constitutional control of the legislature, 
may be affirmed by the State by legisla- 
tion, indirectly referring to the contract, or 
proceeding upon its assumed validity. 
Direct legislative action, in terms designa- 
ting and affirming the contract, is not 
necessary. Ih. 26. 

16. In the act of April 7th, 1856, ap- 
propriating moneys to defray the expenses 
of the prison up to March 28th, passed 
after a copy of the contract with Estill had 
been transmitted to the senate, the legis- 
lature recognized the existence, and in 
effect, the validity of the contract, in the 
provision that no person should receive 
any pay for supplies furnished under any 
contract with the directors of the prison, 
until he surrendered such contract and re- 
leased the State from all liability for such 
supplies '^furnished after the leasing of 
said prison by the board of commissioners, 
under an act passed at this session of the 
legislature." Ih. 27. 

17. The contract is not from month to 
month, but for the entire term of five 
years, the payments by the State to be 
made in monthly installments. The con- 
sideration advanced by the lessee for these 
payments is not merely the services rend- 
ered each month. It consists of buildings 
erected and other improvements made. 
These were not intended for any particu- 
lar month, but for the entire term. The 
expenses of them cannot be apportioned 
out and considered as belonging to one or 
more months rather than others. These 
expenses probably absorbed the receipts of 
many months, and for reimbursement the 
lessee undoubtedly looked to the general 
profits from the entire contract Again, 
large claims against the State were re- 
linquished by the lessee as part of the 
consideration of the payments by the 



State— not of one or of several months, 
but of the entire term. To the general 
profits of the whole term the lessee looked, 
as ftimishing the equivalent for the re- 
linquishment. Again, the lessee, or the 
other parties representing him, were en- 
titled to the labor of convicts, and the 
profits of that labor, in the manufacture of 
brick or other articles of commerce, during 
the period the parties were excluded from 
the prison, may have exceeded the entire 
expenses of keeping the prison. Ih, 38. 
18. If the State desire to resume the 
possession of the State prison, and the 
control of the convicts, she can do so only 
in one way — ^by compensation, as is re- 
quired in all cases where private property 
is taken for public use. The leasehold 
interest is as much property for which 
compensation is to be made before it can 
be subjected to the uses of the State, as 
are lands held in fee. If the State has 
cause of complaint from the mismanage- 
ment of the prison, or any disregard of 
the stipulations of the contract, she must 
seek her redress, as individuals in like 
cases are required to do, by proceeding 
upon the bond executed as security for the 
performance of the contract. Ih. 47. 
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I. In genebal. 

1. We are to look at the substance of 
the contents of the statement, and disre- 
gard its imperfections in form. Ringgold 
V. HccveUy 1 Cal. 113. 

2. In a statement for a new trial the 
evidence may be simply referred to, and 
need not be contained in the statement it- 
self. It is not so in a statement on appeal, 
in which the evidence, if relied upon, must 
be set out. Dickenson v. Van Hom^ 9 
Cal. 211. 
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n. On Motion for New Trial. 

3. An order for a new trial will be set 
* aside where the defendant had failed to 

file a statement as required by statute. 
HiU V. WhiU, 2 CaL 307 ; Hart v. Bur- 
neU, 10 CaL 66. 

4. If the statement filed in support of 
a motion for a new trial is not settled by 
the judge, it cannot be therefore inferred 
that it was agreed to. Such statement 
must either be agreed to, or it must be 
settled by the judge, and one of these con- 
ditions must be shown affirmatively. In 
the absence of both, such statement will 
be rejected. Linn v. Ihoist, 3 Cal. 89. 

5. A notice of a motion for a new trial un- 
accompanied by the affidavit required by 
the statute, will not entitle the statement of 
the grounds of the motion to be considered 
on appeaL Adams v. City of Oakland, 
8 CaL 510. 

6. When it appears from the bills of 
exceptions signed by the judge, that the 
motion for a new trial was heard on state- 
ment, counter statement and affidavits, it 
cannot be objected that the statement was 
not settled. WiUiams v. Gregory, 9 CaL 
76. 

7. Where a party appears and argues 
a motion for a new trial, he cannot after- 
wards object that the statement was not 
agreed to by him, and that it was not 
settled by the judge. Dickenson v. Van 
Horn, 9 CaL 211. 

8. A failure to file a statement setting 
forth the grounds upon which a party in- 
tends to rely, in a motion for a new trial, 
operates as a waiver of the right to the 
motion. Wing v. Owens, 9 Cal 247. 

9. Where the statement embodied in the 
record was filed on the motion for a new 
trial, the supreme court will only examine 
the action of the court below in denying 
the motion. Meerholz v. Sessions, 9 Cal. 
277. 

10. Where the affidavits used in sup- 
port of a motion for a new trial are not 
set forth in the record on appeal, the party 
moving is deprived of all grounds of error 
based on the affidavits, but the omission 
does not affect his right to raise the ques- 
tions as to errors apparent on the face of 
the record. Granger v. Chevalier, 9 CaL 
862- 

11. An order denying a motion for a 



new trial, where there is no statement 
settled on file, is erroneous. Hart v. 
Burnett, 10 Cal. 66. 

12. Where the statement on motion for 
a new trial is notf filed within the time 
prescribed by law, this court will only 
look to the judgment roll. Lafferty v. 
Brawnlee, 11 CaL 132. 

13. A statement which was filed in the 
court below on motion for a new trial, and 
is neither agreed to by counsel or settled 
by the judge trying the case, has not suf- 
ficient authentication to constitute any 
portion of the record which this court can 
notice. Doyle v. Seawall, 12 CaL 425 ; 
Paige v. aNeal, 12 Cal. 492. 

14. A rule of a district court requiring 
a party, on motion for a new trial or for 
judgment on a special verdict, to prepare 
and submit a statement of the evidence at 
the trial, does not apply to issues submitted 
to a jury in a chancery case. PurceU v. 
McKune, 14 CaL 232. 

15. But where the judge below requires 
such statement in a chancery case, and the 
attorney does not object, but fails to fur- 
nish it, and in consequence thereof the 
court, on motion of plaintifis for judgment 
on the pleadings and verdict, refuses to 
proceed until such statement \9 furnished, 
mandamus will not lie. Ih, 

16. The court below must take the steps 
by it deemed necessary and proper in the 
premises. It may rehear the cause on 
the pleadings and proof, or possibly it may 
require the attorney to prepare the state- 
ment. Ih, 

17. A statement on motion for new 
trial, signed by the judge and appearing 
from the minutes of the court to have 
been used on the hearing on the motion, 
is sufficiently authenticated. The statute 
points out no mode of authentication, and 
any satisfactory evidence in the record, in 
some legitimate and proper form, that the 
statement has been examined and approved 
by the judge, is sufficient. Kidd v. Laird, 
15 CaL 177. 



III. On Appeal. 

18. The presumption is that all the im- 
portant testimony is embodied in the state- 
ment, and the supreme court must decide 
therefrom whether the evidence warrants 
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the verdict. Ringgold v. Haven^ 1 CaL 
115; Swanston v. Sublette, 1 Cal. 124. 

19. It is the duty of each party, upon 
the settlement of the bill, to see that all 
the evidence material for him in assisting 
in sustaining or recovering the decision 
appealed from is spread upon the minutes. 
Ringgold v. Haven, 1 Cal. 116. 

20. In the absence of any testimony in 
the record, the appellate court will pre- 
sume that the court below rendered a 
proper verdict upon the evidence. Belt 
V. Dams, 1 Cal. 139 ; Fohom v. Root, 1 
Cal. 376. 

21. The clerk should certify the state- 
ment, not only that it is a correct tran- 
script, but that it contains the whole pro- 
ceedings in the cause. Belt v. Dams, 1 
Cal. 139. 

22. Where the defense to an action is 
that there was no contract in writing of 
the sale, but the evidence given at the 
trial did not appear to be fully returned, 
and no objection was raised or exception 
taken to the insufficiency of the evidence, 
the appellate court will presume that the 
evidence was sufficient to warrant the 
verdict. Bunting y. Beideman^l Cal. 182. 

23. It is not necessary to file a contract 
if there be one with the clerk, and his cer- 
tificate that he has returned all the papers 
in the cause on file in his office, does not 
show that no contract in writing was 
proved ; it merely shows it was not filed. 
Ih. 

24. The supreme court will not consider 
the statement unless it appears as settled 
by the parties or taken down by the clerk 
in writing at the request of one of the 
parties. lb. 

25. If the statement discloses no refusal 
on the part of the judge in the court below 
to charge the jury in any matter submitted, 
nor is any erroneous charge assigned as 
error, the verdict of the jury must be con- 
sidered as having settled all the facts in 
the case. George v. Law, 1 Cal. 364. 

26. An appellate court will not review 
the rulings of the court below unless pre- 
sented in proper form in a statement or 
bill of exceptions. The testimony must 
be taken down by the clerk, but he is not 
authorized to say what decisions the court 
did or did not make. Gunter v. Geary, 1 
CaL 464 ; Pierce v. Minium, 1 Cal. 471. 

27. A mere transcript of the evidence 
taken down by the clerk is no part of the 



statement) unless made so by bill of ex- 
ceptions or by the signature of the judge. 
Wilson V. Barrg, 2 Cal. 56. 

28. Where the evidence is taken down 
by the clerk, on motion of a party, a 
transcript of which is certified by him, is 
a substitute of a bill of exceptions or 
statement of facte, in the absence of such 
bill or statement. Ingraham v. Gilder- 
meester, 2 Cal. 61. 

29. If the appellant allow the statute 
time to expire after taking the appeal 
without framing his statement, he waives 
his right to have a case stated, and a sub- 
sequent order of the court made without 
notice to the respondent, allowing further 
time to make up the statement, is a nulli- 
ty. Leech v. West, 2 Cal. 95. 

30. If the statement does not explicitly 
state the particular ground of granting the 
nonsuit, yet if it be a necessary inference 
from what is disclosed, it is sufficient for 
the action of the appellate court, and will 
be reversed if erroneous. Morgan v. 
Thrift, 2 Cal. 563. 

31. Errors which are relied upon on 
appeal must be set forth in the statement, 
clearly and affirmatively. Ralfe v. . WeUs, 
3 Cal. 151. 

32. The naked directions of a court to 
a jury, unaccompanied by a statement of 
facts, will not satisfy the supreme court of 
substantial error, although some of the di- 
rections may not be in consonance with 
the rules of law. White v. Wentworth, 3 
Cal. 426 ; Nelson v. Lemmon, 10 Cal. 50 ; 
I^elson V. Mitchell, 10 Cal. 93. 

33. If the statement is not properly 
authenticated it forms no part of the rec- 
ord, and the appellate court will not con- 
sider it, but will only look to the judgment 
roll alone. VermeiUe v. Shaw, 4 Cal. 215 ; 
Garcia v. Sa>strustegui, 4 Cal. 244; Har- 
ley V. Young, 4 Cal. 284. 

34. The statement on appeal must in all 
cases be signed by the judge, except when 
agreed to by the parties or their attorneys. 
Barley v. Young, 4 Cal. 284. 

35. The affidavit of jurors will not be 
considered in a statement on appeal to con- 
tradict a verdict set out in the record. 
Castro V. Gill, 5 Cal. 42. 

36. The object of the statement is to 
make record of that which before was not 
record, and which rests only in the recollec- 
tion of the court, counsel or minutes of the 
clerk, and it is not necessary to embody mat- 
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ter of record in a bill of exceptions. De 
Johnson v. Septdbedfi, 5 Cal. 151. 

37. If the record does not purport to 
set out all the testimony, but contains only 
a meager statement, the court will not de- 
ter9iine whether the verdict was contrary 
to the evidence or not. Samuels v. Gor- 
ham, 6 Cal. 227 ; Ford v. BoUon^ 6 CaL 
327. 

38. An affidavit of one of the attorneys 
as to the selection of the jury, although 
copied into the transcript, is no part of the 
record, and therefore cannot be noticed. 
Magee v. Mokelumne Bill Co,j 5 Cal. 359. 

89. The notices and affidavits filed on 
an application to r€tax costs cannot be 
considered on appeal, if not embodied in a 
bill of exceptions or statement. CkUes v. 
Buckingham^ 4 Cal. 286. 

40. Where the evidence is not set out 
in a bill of exceptions or other authentic 
form, the i^pellate court will not inquire 
into the correctness of instructions given 
by the court below, considered as abstract 
questions of law. People v. Laftiente^ 6 
CaL 202. 

41. In every criminal case the instruc- 
tions given and refused should be so 
marked and signed by the judge, or they 
will not be considered on questions of 
error. People v. Lochwood, 6 Cal. 205. 

42. The &ct of the appellants having 
objected in the court below to the intro- 
duction of evidence of location of a schcol 
land warrant, on the ground that it was not 
recorded in the proper office, is not suf- 
ficient to justify the appellate court in pre- 
suming that such was the case, when the 
statement on appeal contains no evidence 
of the fact. Nims v. Johnson^ 7 Cal. 112. 

43. Where a statement to be used on 
appeal is not filed within twenty days after 
judgment it cannot be regarded, and the 
case will be determined on the judgment 
roll alone. Macomber v. GhanAerlain^ 8 
Cal. 323. 

44. The finding of the court need not 
be embodied in the statement or bill of ex- 
ceptions. Regnoids v. Harris^ 8 Cal. 618. 

45. A judge can revoke his certificate 
to a settled statement on appeal during the 
term at which the judgment was rendered, 
but after the term has -expired it cannot be 
done. Branger v. Chevalier^ 9 Cal. 172. 

46. Where the judge of the superior 
court certified to an engrossed statement, 
and subsequently revoked his certificate. 



and ordered the statement to be made con- 
formable to this latter settlement, which 
order was not entered on record, and the 
judge of the fourth district court, to which 
the cauae was transfeiTed, ordered that 
the order of revocation and amendment be 
entered nunc pro tunc, there being no re- 
cord evidence on which to base such an 
order: held to be error, lb, 173. 

47. Where the record in a criminal case 
states that it gives '^ in substance all that 
was proven on the part of the State," it is 
sufficient. The facts as proved being 
given, there is no necessityof setting forth 
the testimony. People v. lorh^ 9 Cid. 422. 

48. Instruments are sometimes admissi- 
ble for one purpose and inadmissible for 
another ; and when objected to, the grounds 
of the objection should be stated, and in 
preparing the record for appeal, so much 
of the evidence should be incorporated as 
may be necessary to indicate the pertinen- 
cy and materiality of the objections taken, 
otherwise they cannot be regarded. Pro- 
vost V. Piper, 9 Cal. 553. 

49. A statement' on appeal is sufficient 
when the judge certifies that it is substan- 
tially correct It b not necessary that the 
testimony should be stated in the precise 
words of each witness. Battersby v. Ab- 
bott, 9 Cal. 568. 

50. It is no objection that the statement 
does not affirmatively show that the settle- 
ment was upon proper notice, or in the 
presence of both parties. In the absence 
of evidence to the contrary, the presump- 
tion of law is in favor of the regularity of 
all official acts. lb. 

51. Where the court below excluded 
from the jury evidence of threats on the 
part of the deceased against the life of de- 
fendant, and the record does not show the 
character of such threats, the supreme 
court will presume that such proof was 
properly excluded. People v. Glenn, 10 
Cal. 37. 

52. Affidavits in support of a motion in 
the court below will not be considered on 
appeal, unless they are incorporated in the 
statement or bill of exceptions. People v. 
HonsheUy 10 Cal. 86. 

53. Where there is no statement on ap- 
peal, the supreme court is confined in its 
examination of the case to the judgment 
roll, and where that is regular, the judg- 
ment below will be affirmed. Karth v. 
Orih, 10 Cal. 193; Lower v. Knox, 10 
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Cal. 481 ; American River W. cnid M, Oo. 
V. Bear River W. and M, Co,, 1 1 Cal. 340 ; 
McGiU V. Rainaldi, 11 Cal. 391 ; New- 
herg v. Ilewson, 12 Cal. 280 ; Burdge v. 
€rold Hill and Bear River W. Co,, 15 
Cal. 198 ; BarreU v. Tewksburg, 15 Cal. 
357; Reynolds v. Lawrence, 15 Cal. 361 ; 
Bobbins v. BoUarkide, 15 Cal. 375. 

54. Bj an assignment of errors as the 
term is used in the supreme court, is meant 
a specification of the errors upon which 
the appellant will relj with such fullness 
as to give aid to the court in the examin- 
ation of the transcript Squires v. Foor- 
man, 10 Cal. 298. 

55. Where a notice of motion to dismiss 
a complaint as specified grounds is given, 
to obtain a review of the order made on 
the motion the record must disclose the 
pa{)er3 read or the evidence offered in 
their support Ihreebom v. Glazer, 10 Cal. 
338. 

56. On an appeal from an order made 
on affidavits filed no statement is necessary. 
The affidavits must be annexed to the 
order, in place of a statement, and the 
certificate of the clerk should specify the 
affidavits used, and to enable him to do so 
he should at the time mark them as filed 
on the motion. Paine v. lAnhiU, 10 Cal. 
370. 

57. Where a motion for new trial is 
denied, and the record contains the state- 
ment used on such motion, but no state- 
ment on appeal from the judgment, this 
court can only examine the action of the 
court below in denying the motion — ^the 
judgment cannot be reviewed except 
through the order made upon the motion, 
and from this order, no appeal having been 
taken, the case stands on the judgment 
roll. Lower v. Knox, 10 Cal. 481 ; 
Burdge v. Gold HIU and Bear River W. 
Co., 15 Cal. 198. 

58. A stipulation inserted in the tran- 
script and not embodied in a statement or 
bill of exceptions, form no part of the 
record which the supreme court can notice. 
Ritter v. Mason, 11 Cal. 214. 

59. Nor do affidavits used on motion to 
open the judgments form any part of the 
record where there is no certificate of the 
judg^ or clerk, or an admission of counsel 
that they were used for that purpose. Jb. 

60. No errors can be assigned which 
the supreme court will notice on an in- 
strument not embodied in a statement on 



appeal or a bill of exceptions. Moore y. 
Semple, 11 Cal. 361. 

61. Where there is no properly authen- 
ticated statement on appesJ: held, that 
the special verdict of the jury is conclusive 
of the facts found. Newberg v. Hewsouj 
12 Cal 280. 

62. A statement on appeal must be filed 
within the time prescribed by law. A 
statement filed a year after judgment was 
rendered is not in time. Heikn v. Stans^ 
burg, 12 CaL 412. 

63. Instructions to a jury which are not 
embodied in the statement on appeal or 
bill of exceptions, and are neither certified 
to by the judge trying the cause or signed 
by him, cannot be the subject of consider- 
ation by this court Paige v. GNeal, 12 
Cal. 492. 

64. Transcripts on appeal to this court 
should not contain irrelevant or unneces- 
sary matter. Instead of copying into a 
statement for a new trial, or on an appeal, 
deeds and transcripts c^ records, when no 
point is made on the construction of the 
language, a brief statement of the instru- 
ment answers every purpose, and is all 
that the code requires. Knawles v. Inches, 

12 Cal. 214. 

65. A statement on appeal to be re- 
garded must be entire, and statements and 
exceptions should be speedily settled. 
Hutchinson v. Bours, 13 Cal. 52. 

66. The supreme court cannot receive 
evidence otherwise than through the state- 
ment or the record. Vischer v. Webster^ 

13 Cal. 60. 

67. A clerk's certificate that a statement 
is the same which was used on motion for 
a new trial is entitled to no weight, as the 
clerk is not authorized by law to verify a 
statement in that form. Fee v. Starr, 18 
Cal. 170. 

68. A stipulation to the effect that a 
statement may '* be used on the motion 
for new trial in this cause, and also on the 
appeal to the supreme court," includes an 
appeal from the judgment as well as an 
appeal upon the decision of the motion for 
a new trial. Bastings v. HaUech, 13 Cal. 
207. 

69. The supreme court will not inquire 
into objections as to the misjoinder of 
parties, unless it was taken in the court 
below, and this fact appear in the state- 
ment McBonald v. Bear River and 
Auhum W. and M. Co., 13 Cal. 238. 
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70. Where there is no bill of excep- 
tions and no statement, the rulings of the 
court upon questions of law during the 
trial cannot be sought from the testimony 
as taken down by the clerk, neither under 
the code of 1850 nor 1851. Castro v. 
Armestiy 14 Cal. 88. 

71. A reference in the statement on 
appeal to the evidence as taken by the 
clerk with the consent of parties is suffi- 
cient, the evidence being in the transcript. 
The statement need not contain the evi- 
dence. Dar$t V. Rugh^ 14 Cal. 84. 

72. A statement on appeal, certified by 
the judge to be correct, according to his 
recollection, is not sufficient. Van Pelt 
V. Littler, 14 Cal. 196. 

73. In criminal cases the statute requir- 
ing a statement or bill of exceptions to be 
made within ten days after the trial is 
directory, and the defendant is not pre- 
cluded of his rights by failure of the 
judge to settle or sign the statement within 
the time. People v. Woppner^ 14 Cal. 
437 ; PeopU v. Lee, 14 Cal. 510. 

74. But defendant must prepare and 
tender his statement or bill within ten 
days, or such further time as may be 
granted by the district judge or a judge of 
the supreme court, or give sufficient ex- 
cuse for his failure so to do. Such excuse 
being shown, the bill should be signed, 
otherwise not. Ih. 511. 

75. The supreme court will not inquire 
into the reasons which induced the district 
judge to sign the bill after the statutory 
period, but will presume they were suffi- 
cient. Ih. 512. 

76. The statement and bill of exceptions 
in the statute on this subject mean the 
game thing. Ih, 514. 

77. When the judge cannot be found, 
the proposed statement or bill in a criminal 
case may be delivered to the clerk of the 
court for him — the clerk's office being the 
proper place for the deposit of papers for 
the judge in his absence from his chambers. 
The derk should minute on the document 
the date of its receipt, and hand it to the 
judge at the earliest convenient opportu- 
nity, lb. 

78. Where judgment was rendered 
July 27th, 1859, and motion for new trial 
overruled October 2 2d, 1859, a statement 
on appeal served November 10th, 1859, 
was not in time. Mahoney v. Caperton, 
15 CaL 315. 



79. A statement on appeal must specify 
the grounds on which the appellant relies. 
The questions of law and fact raised must 
be distinctly set forth, accompanied with 
only so much of the evidence as may be 
necessary to show their pertinency and 
materiality. Barrett v. Tewkshiry, 15 
Cal. 356. 

80. There is no distinction as to the 
manner in which a statement is to be pre- 
pared between a case at law and a case in 
equity. The grounds of appeal must in 
both cases be stated ; and in both cases 
much, if not the greater portion, of the 
evidence will be immaterial for the de- 
termination of these grounds in the su- 
preme court. Ih. 357. 

81. In criminal cases, if the instructions 
to the jury are erroneous under any and 
every state of facts, the supreme court 
will review them, even though there be no 
statement of facts-;— because it necessarily 
appears that the court erred to the preju- 
dice of defendant. People v. Levison, 16 
Cal. 100. 

82. But where the instruction may be 
correct under any state of facts, then the 
supreme court presumes in favor of the 
judgment below, and will not reverse it 
when there is no statement of facts or biU 
of exceptions — ^because the appellant must 
show affirmative error. lb. 

83. Where the record shows simply a 
statement signed by the district judge, 
without any certificate preceding as to the 
correctness of the statement, and it does 
not purport to be a statement on motion 
for new trial, and no order appears dis- 
posing of the motion for new trial : held, 
that there is no statement on motion for 
new trial or on appeal. And the grounds 
of the motion for new trial not being filed 
within the time required by law, the appeal 
is from the judgment alone. McCartney 
V. Fttz Henry, 16 Cal. 185. 



IV. Amendment to a Statement. 

84. The certificate of a judge is a 
sufficient authentication of a statement, 
and where a party does not think proper 
to file amendments, or the judge to correct 
the statement, the certificate of that fact 
by the judge is all that is necessary. Red^ 
man v. Gulnac, 5 Cal. 148. 
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85. While the term lasts, the court has 
power to amend the record ; after the term 
has passed, the record cannot be amended 

* unless there is something in the record to 
amend bj. The settled statement until 
certified is not record. Branger v. Chev- 
alier, 9 Cal. 172. 

86. Where amendments are made to a 
statement on appeal, a fair copj of the 
statement as amended should be made ; 
otherwise the supreme court will not look 
into it Marlow v. Marsh, 9 Cal. 259 ; 
People V. Edwards, 9 Cal. 291 ; SkiUman 
V. Riley, 10 Cal. 300. 

87. A statement agreed on by parties 
should not probably be amended by the 
court on motion, unless under a very clear 
showing of mistake or fraud. Hutchinson 
V. Bours, 13 CaL 52. 

88. A statement on motion for a new 
trial regularly settled and signed by the 
judge, and containing all the grounds of 
the motion, but without any specification 
thereof, may be amended by the judge so 
as to insert a specification of the grounds 
of the motion, after the time for filing a 
statement has passed. Valentine v. Stewart, 
15 Cal. 396. 



STATUTE OF FRAUDS. 

I. In general. 
II. Sale of Lands. 

III. Sale of Personal Property. 

1. Change of Posseffiion. 

2. Delivery. 

IV. Consideration. 



. In general. 

1. A plaintifi*'s recovery cannot be 
barred by the statute of frauds, unless the 
statute be pleaded. Osborne v. Endicott, 
6 Cal. 153. 

2. In order to create a trust in land, 
the facts need not appear affirmatively 
upon the face of the deed, but may be 
proved by any note or memorandum in 
writing of the nominal purchaser, even 
though he plead the statute of frauds. Ih. 



n. Sale of Lands. 

3. A mere parol agreement for the con- 
veyance of land made before the adoption 
of the common law and the reenactment 
of the statute of frauds in this State is 
void, there being neither delivery of pos- 
session nor of title deed, and no part pay- 
ment of the purchase money. Harris v. 
Brown, 1 Cal. 100. 

4. A specific performance of a contract 
for the conveyance of land can be en- 
forced only when the contract is in writ- 
ing, or where there has been a part 
performance of a verbal contract of the 
vendee. Hoen v. Simmons, 1 Cal. 121. 

5. Where the terms of a verbal con- 
tract are reduced to writing, but the writ^ 
ten paper is neither signed nor delivered, 
the contract will be deemed inchoate and 
incomplete, and neither party will be bound 
by it Ih. 

6. A party who seeks a specific per- 
formance of a verbal contract for the con- 
veyance of real estate, should show that he 
has fully complied with the substance of 
the contract on his part. Ih, 

7. An agreement for the conveyance of 
land resting solely in parol is void by the 
Mexican law, except perhaps in the case 
of an executed contract where corporeal 
possession was delivered at the very time 
of the sale by actual entry upon the prem- 
ises, and the doing certain acts analogous 
to the livery of seizin at common law. lb, 

8. A certificate in writing in these 
words, ^ and I did at the time of the said 
agreement" (to convey land) "consent 
and agree that A should have possession 
of the lot forthwith," executed long after 
the agreement, forms no part of the orig- 
inal contract and wants consideration, and 
an action cannot be maintained for dam- 
ages because a third person is in posses- 
sion. Tewhsbury v. Lqffan, 1 Cal. 130. 

9. A parol promise to pay for the im- 
provements made upon land is not within 
the statute of frauds. Godeffroyv. Cold' 
weU, 2 Cal. 492. 

10. A conveyance that would come with- 
in the statute of frauds if made by an in- 
dividual, would be liable to the same con- 
struction if made by a corporation. Smith 
V. Morse, 2 Cal. 539. 

11. A lease executed for two years by 
the agent of the lessors to the lessees, but 
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who had no written authority to do so, is 
within the statute of frauds. Fohom v. 
Perrin, 2 Cal. 604. 

12. An unwritten contract for the sale 
of land is void hj the statute of frauds, and 
courts of equity have no power to enforce 
a specific performance. AheU v. Galder- 
woody 4 Cal. 91. 

IS. An executed parol agreement is a 
good defense against an action upon a 
specialty. The statute of frauds contains 
no provision with regard to the dissolution 
of agreements or contracts under seal for 
the sale of lands. Beach v. CovtUaud^ 4 
Cal. 316. 

14. A sale of land at auction, where 
no note or memorandum is made by the 
auctioneer, and no writing exists between 
the parties, is void by the statute of frauds. 
Peof^e V. White, 6 Cal. 75. 

15. No eviction is necessary to enable 
a vendor to recover back the purchase 
money of real estate where the sale was 
void under the statute of frauds. Rey- 
nolds V. Harrisy 9 Cal. 340. 

16. Where a verbal contract was al- 
leged in the bill, and admitted in the an- 
swer, without the defendants insisting 
upon the statute, a specific performance 
was decreed and the obvious grounds that 
the admission of the contract took the 
case out of the mischiefs against which the 
statute was intended to guard, and the 
failure to insist upon the statute was a 
waiver of its protection. ArgueUo v. Ed- 
inger, 10 Cal. 158. 

17. Where a verbal contract had been 
so far performed by one of the parties, re- 
lying upon the good faith of the other, 
that he could have no adequate tremedy 
except by complete performance, courts of 
equity decreed its execution, upon the 
ground that the refusal to execute the 
same under such circumstances was a 
fraud, and that a statute having for its object 
the prevention of fraud, could not be used 
as an instrument for its perpetration. Ih. 

18. Fminent judges have at different 
times questioned the wisdom of allowing 
exceptions to the statute, and have de- 
clared their intention not to extend them 
beyond the established precedents; but 
none have gone so far as to deny the 
power of a court of equity to grant re- 
lief in a clear case where the refusal to 
complete the contract would operate as a 
fraud upon the purchaser. Ih, 



19. Nothing can be regarded as a part 
performance to take the case out of the 
operation of the statute, which does not 
place the party in a situation which is a 
fraud upon him, unless the contract be ex- 
ecuted. Ih. 

See Lands, Sale, Specific Per- 
formance. 



in. Sale of Personal Property. 

20. Where the defense to an action is 
that there was no contract in writing of 
the sale, but the evidence given at the 
trial did not appear to be fully returned, 
and there appeared to have been no ob- 
jection raised, or exception taken to the 
insufficiency of the evidence, the appellate 
'Court will presume that the evidence was 
sufficient to warrant the verdict. Bunt- 
ing V. Beideman, 1 Cal. 182. 

21 . Where there is no note or memoran- 
dum of the contract in writing, and no part 
of the purchase money paid, without an 
acceptance or receipt of the goods, the con* 
tract is void, and cannot be enforced. 
Gardet v. Belknap, 1 Cal. 400. 

22. The memorandum required by the 
statute to be entered by an auctioneer in 
his sale book, must be made at the very 
time of the sale, or the vendee will not be 
bound by the contract, and a memoran- 
dum made in the afternoon of the same, or 
the morning of the next day, is insufficient. 
Craig v. Godfrey, 1 Cal. 415. 

23. Where a sale of personal property 
is void as to the subsequent purchasers, 
must be determined under the fifteenth 
section of the statute of frauds. Vance v. 
Boynton, 8 Cal. 560. 

See Sale. 



1. Change of Possession. 

24. The continued change of possession 
required by the statute after a sale of 
goods and chattels in order to validate the 
sale, must be actual and not constructive. 
Fitzgerald v. Gorham, 4 Cal. 290. 

25. In order to constitute a valid sale 
of personal property against creditors, 
there must be according to the statute of 
this State, an immediate delivery thereof^ 
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accompanied bj an actual and continued 
change of possession. Samuels v. Gor- 
hmrty 5 Cal. 227. 

26. Bj an immediate change of pos- 
session is not meant a delivery instanter, 
but the character of the property sold, its 
situation and all the circumstances must 
be taken into consideration in determining 
whether there was a delivery within a 
reasonable time, so as to meet the require- 
ments of the statute, and this will often be 
a question of fact for the jury. Jh, 

27. If the mortgagee took immediate 
and actual possession of the property in 
the absence of any contract concurrent or 
subsequent to the mortgage, conferring 
any greater authority than that contained 
in the mortgage, he cannot claim by vir- 
tue of such possession, because the cove- 
nants of the mortgage show that he was 
not entitled to such possession. Meyer v. 
Gorham^ 5 Cal. 324. 

28. The plaintiff purchased from B. a 
certain number of cattle, and presented to 
C, the agent of B., an order for their de- 
livery. C. pointed out the cattle to the 
plaintiff, as they were grazing in view, 
and told him that he delivered him pos- 
session, and then accepted an offer of em- 
ployment from the plaintiffs, and remain- 
ed in charge of the cattle until they were 
seized by the defendant : held, that this 
was a delivery as immediate and aa com- 
plete as the nature of the case would ad- 
mit, and followed by an actual and con- 
tinued change of possession. ' Montgomery 
v. HunU 5 Cal. 369. 

29. Where the goods of a third party 
are mixed with the property or in the ap- 
parent possession of the judgment debtor, 
the sheriff is not liable for levying on 
them as the property of the debtor, unless 
there has been notice and demand of the 
goods by the owner, and a delay or refusal 
to deliver. Daumiel v. Gorham, 6 Cal. 
44 ; Taylor v. Seymour^ 6 Cal. 543. 

80. Where A had a large quantity of 
flour stored in the warehouse of B, and 
sold a portion of it to C, and gave an or- 
der for the flour sold on B, who accepted 
the same, and gave C in exchange a re- 
ceipt for the same, and transferred it on his 
warehouse books to the account of C, but 
did not separate any specific portion from 
the flour of A as the property of B, and 
the whole was subsequently seized in an 
action against A: held, that the sheriff 



was not liable to C in the absence of seg- 
regation of the flour, but that B was 
estopped by his receipt from denying his 
liability. Adams v. Gorham, 6 Cal. 71. 

31. Where the plaintiffs bought a cer- 
tain amount of flour, being part of a large 
quantity on storage belonging to the yen- 
dor, and the plaintiff did not remove the 
flour purchased, nor separate from the re- 
mainder, but the vendor subsequently sold 
the remainder, and more, to other parties, 
who removed what they purchased, leav- 
ing on storage a less amount than had 
been purchased by plaintiff, which was af^ 
terwards attached in a suit against plaint- 
iff's vendor: held, that the sale. and re- 
moval of all the flour except that bought 
by plaintiff was a segregation of plaintiff's 
flour, vesting in him a clear title at the 
time of the seizure. Horr v. Barkery 6 
Cal. 496. 

32. Growing crops are not goods ixc 
chattels within the meaning of the statute 
of frauds, and will pass by deed or con- 
veyance from the very necessity of the 
case, as they are not susceptible of manual 
delivery until harvested and reduced to 
actual possession. Bours v. Wehsiery 6 
C^l. 664. 

33. The absence of any fraudulent in- 
tent will not take the case out of the stat- 
ute. There must be an actual and con- 
tinued change of possession or the sale is 
void as to creditors. Stewart v. ScanneU, 
8 Cal. 83 ; Mitchell v. Steelman, 8 CaL 
375 ; Whitney v. Stark, 8 CaL 515. 

34. Where A, the owner of a sea-going 
vessel, executes to B a mortgage thereon 
which is recorded in the custom house of 
her hqpie port B. conmiences suit to 
foreclose the mortgage and makes C a 
party defendant thereto, on the ground 
that he purchased the vessel subject to the 
plaintiff's mortgage. C, in his defense, 
avers that the mortgage was void under 
the statute of frauds, and that he now 
held the vessel discharged from the same : 
held, that the mortgage was a valid lien, 
and that the record of a mortgage was suf- 
ficient notice thereof to C. Mitchell r. 
Steelman, 8 Cal. 370. 

35. Where notice of a mortgage is had 
by a subsequent purchaser or mortgagor, 
he is not protected by our statute of frauds. 
lb. 375. 

36. The question of delivery and change 
of possession is a mixed question of law 
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and fact ; but as to what shall constitute a 
delivery is a question of law alone. Vance 
V. Bayntan, 8 Cal. 561. 

37. Where H., the owner of barley, which 
he had piled up in his corral, sells five 
hundred sacks thereof to V., who has it 
separated, marked Y., and piled up in 
another part of the corral, and employs a 
third person to take care of the same for 
him, and H. afterward sells and delivers 
the same to B. : held, that B. was entitled 
to the property, the sale from H. to V. not 
being followed by an actual and continued 
change of possession. lb, 

38. Where the owner of a certain number 
of barrels of flour on storage in a ware- 
house sold them all to different purchasers, 
giving them orders on the warehouseman, 
which were given by the purchasers to the 
warehouseman, and new receipts given to 
them in their own names by the latter, and 
entries made on his books charging the 
vendor and creditor, the purchasers, with 
their respective lots : held, that there was 
a sufficient delivery of possession without a 
separation of the various lots. Iforr v. 
Barker, 8 Cal. 608. 

39. Where the vendor only sells a part 
of goods on storage, those sold, if all to- 
gether and of the same mark, must be 
separated from the larger mass in order 
to change the possession ; but where all 
the goods of the vendor in the hands of a 
third party are sold, the change of pos- 
session is complete by delivery of the or- 
der, taking a new receipt, and entry of the 
transaction on the books of the ware- 
houseman, lb. 

40. A delivery of a warehouse receipt 
stating that the goods named therein are 
deliverable on return of the receipt is suf- 
ficient prima facie to pass the title. There 
is no substantial difference in this respect 
between a warehouse receipt and a bill of 
lading. lb. 614. 

41. The change of possession of the prop- 
erty sold must be continued. The statute 
does not- fix any limits when this change 
may cease, and if courts could put limits 
to it they could do away with the clear 
language of the law. Bacon v. Scannell, 
9 Cal. 273. See Stevens v. Irwin, 15 
Cal. 507. 

42. F. sold and delivered to V. P. cer- 
tain goods, the possession of which V. P. 
retained for two or three days, when he 
leased the premises in which the goods 



were and delivered the goods to F., his 
vendor, and one M., who, after carrying 
on the business, in connection with F., for 
a few days, retired, leaving F. in the ex- 
clusive possession of the property, which 
possession continued until the goodie were 
seized by L., as a constable, under an ex- 
ecution against F. : held, that the sale of 
the goods to V. P. was void as to credi- 
tors, and the goods were subject to the ex- 
ecution against F. Van Pell v. Littler, 
10 Cal. 394. 

43. In the fall of 1856, L. rented of W. a 
portion of his brick yard, for the purpose 
of making bricks. L. subsequently made 
a brick kiln of bricks and left them in W.'s 
charge and possession for him to sell for 
L.'s benefit In January, 1857, L. made 
and delivered a bill of sale of the bricks to 
B. and informed W. of the same, but there 
was no change of possession under the bill 
of sale. S., the defendant, as constable, 
seized the bricks under a process against 
L. and sold them as the property of L. : 
held, that L.'s sale to R. was a fraud as 
against the creditors of L., and that de- 
fendant was justifiable in taking the bricks 
and selling the same. Richards v. Sckroe- 
der, 10 Cal. 434. 

44. K. & S. were the owners of a mule 
team, which they used in hauling quartz 
rock to their quartz mill — the team was 
driven by one L., an employe. K. & S. 
sold the team to H., executing a bill of 
sale, and delivering the team by the dis- 
charge of L., the driver, who was imme- 
diately employed by H., and saying to H., 
" There is the team." K. & S. then hired 
of H. the team for eight dollars per day, 
and put it in the same business of hauling 
quartz rock as before, and with L., the 
same driver. Team was kept and fed 
at K. & S's stable, as before the sale: 
held, that there was no such actual and 
continued change in the possession of the 
property, as to take the case out of^^he 
operation of the statute. Hurlburt v. Bo- 
gardus, 10 Cal. 519. 

45. When A has six hundred barrels of 
fiour on storage, and he sells to B one 
hundred, to C two hundred, to D three 
hundred, and gives each a delivery order 
upon his warehouseman, and the purchas- 
ers all surrender their several orders to the 
warehouseman without making any separ^ 
ation of each lot from the common mass, 
but voluntarily leave the flour standing 
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on the books of the warehouseman to the 
credit of each purchaser for his proper 
number of barrels, it is a complete deliv- 
ery to each purchaser, and will pass the 
title to each. Horr v. Barker, 11 Cal. 
403. 

46. The separation by the purchasers of 
their various lots is a mere matter of con- 
venience among themselves, not affecting 
their rights as to their vendor or a mere 
trespasser. Ih. 

47. The statute only requires an actual 
and continued change of possession as a 
protection against creditors and subse- 
quent purchasers of the vendor. Paige v. 
aNeal, 12 Cal. 495. 

48. The Uncle Sam Mining Company 
execute a mortgage upon their mining 
claims to R., a director of the company. 
The mortgage was in fact in trust to se- 
cure F., et als., who had as sureties of R. 
signed with him a joint and several note 
to D., for money loaned by him to R. 
The money was for the company. R. as- 
signs this mortgage to F. to secure him 
against liability on the note, delivering the 
mortgage at the same time to F., who re- 
tained it a few minutes and returned it to 
R. to receive the interest from the com- 
pany, as agent for him, F. The note is 
unpaid; R. owes the company nothing: 
held, that afler the assignment, R. had no 
interest in the mortgage which a judgment 
creditor could reach ; that the delivery of 
the mortgage to R. fof the purpose of col- 
lecting interest, there being no circum- 
stance of fraud or suspicion, did not im- 
pair the rights of the assignee ; that the 
liability of F., et als., as sureties, was a 
sufficient consideration for the assignment, 
and that such an assignment is not amort- 
gage of a mortgage. Hall v. Bedding, 13 
Cal. 220. 

49. The doctrine of continuous posses- 
sion of personal property after sale or mort- 
gage, does not apply to the case of a pa- 
per the mere evidence of debt lb, 

50. Action against the sheriff for seiz- 
ing plaintiff's wheat, as the property of 
one Audeque. Evidence tending to show 
that the wheat was grown on the land of 
plaintiff and in his possession ; that A. was 
on the land only to raise and harvest the 
crop ; that the grain was cut and stacked 
on the premises ; that plaintiff was enti- 
tled to one-third by the contract between 
him and A. : that A. sold to plaintiff and 



delivered possession, and then abandoned 
the premises, plaintiff residing thereon. 
A. took no further control of premises or 
crops, and plaintiff assumed entire domin- 
ion of both : held, that plaintiff was not 
bound to abandon his premises and carry 
the orain beyond them to protect his* title 
against cre<&tor8 of A. That there was 
no error in refusing to instruct the jury 
that there was no evidence that the sale 
from A. to plaintiff was accompanied by 
an immediate delivety of the property, and 
followed by an actual and continued 
change of possession thereof. Pacheco v. 
ffunsacker, 14 Cal. 124. 

51. Plaintiff delivered to defendants 
gold dust, to be by them forwarded to San 
Francisco, to be there coined and returned. 
The dust belonged to five persons, part- 
ners in mining, of whom plainti^ and C. 
were two. While the dust was in the 
hands of defendants, C. sold to plaintiff, 
for a valuable consideration, his interest in 
it, and gave a receipt evidencing the sale. 
Defendants, after this, received the dust 
coined, and a creditor of C. attached the coin 
by garnisheeing defendants. Defendants 
had no notice of the sale to plaintiff until 
the day after the attachment, when plaint- 
iff demanded C.'s share of the coin : held, 
that plaintiff was entitled to the coin ; that 
the dust in defendant's hands was in the 
constructive possession of all the &ve own- 
ers, C. having no exclusive interest in any 
part until it was converted into coin and 
divided among the owners ; that C.'s right 
in the dust was a chose in action, which he 
could assign by order in favor of the pur- 
chaser or assignee, and aft«r such order, 
neither .C. nor his creditors could claim 
any right to the money ; that the statute of 
frauds has no application to a case like 
this. Walling v. Miller, 15 Cal. 40. 

52. Where a vendee of personal prop- 
erty buys it bona fide, takes possession 
openly, and holds it in exclusive posses- 
sion for a year or more, afterwards puts 
the property into the possession of the 
vendor, as attorney in fact of the vendee, 
this qualified possession of the vendor does 
not, as matter of law, show the sale to be 
ft^udulent, and void as against the credi- 
tors of the vendor. Stevens v. Irwin, 15 
Cal. 504 

53. Our statute of frauds (act of 1859, 
section fifteen) was not intended to go be- 
yond the extreme rule adopted by tbe su- 
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preme court of the United States and the 
English courts, to wit : that retention of 
the possession of personal property by the 
vendor, after an absolute sale, is per se 
fraud. The word " actual " in the statute 
was designated simply to exclude a mere 
formal chan<i;e of possession, and the word 
" continued " to exclude a mere temporary 
change. But the statute does not require 
that the vendor, under penalty of forfeit- 
ure of the goods, shall never have any con- 
trol over or care of them. lb. 505. 

54. All the statute requires is, that de- 
livery must be made; the vendee must 
take actual possession; the possession 
must be open and unequivocal, carrying 
with it the usual marks and indications of 
ownership by the vendee. The posses- 
sion must be continuous — ^not taken to be 
8uri*endered back again — ^not formal, but 
gubstantial. But it need not necessarily 
continue indefinitely, when it is bona fide 
and openly taken, and is kept for such a 
length of time as to give general adver- 
tisement of the status of the property, and 
the claim to it by the vendee, lb, 506. 

55. The facts in Bacon v. Scannell, 9 
Cal. 272, differ from those here ; but the 
principle announced in that case is not 
law. Jb. 507. ^ 

56. Plaintiff sues for damages in levy- 
ing on fruit trees 8hip|>ed by him to W., 
and landed to W.'s order on the wharf at 
Stockton, claiming that the trees were not 
paid for, and not subject to W.'s debts, for 
want of delivery, and asked, on the trial, 
this instruction : *' That a man who is in- 
solvent for the want of means to pay his 
debts in this State, is in law insolvent, 
without reference to any property in 
another State ;" held, that the proposition 
fa too broadly asserted, even if there were 
any proof on which it could rest — but in 
this case there is no proof of the insolven- 
cy of W. Thompson v. Paige^ 16 Cal. 79. 

57. Plaintiff also asked this instiniction : 
^ That a delivery at the whaif is not suf- 
ficient, unless notice be previously given 
to the vendee of their arrival, and tliat 
sufficient time be allowed to enable him to 
receive and remove them:'* held, that 
this proposition is not strictly correct ; that 
if the trees bargained for were put out on 
the wharf, mar^nd for W., with the inten- 
tion of his takingf them, and if this were 
done by his order, they would vest in him, 
specially if he was willing to ouisider 

61 



this a good delivery ; that there is in the 
testimony here no predicate laid for the 
doctrine of stoppage in transitu, or that 
plaintiff claimed the right to stop the trees. 
lb. 



2. Delivery, 

58. Words alone, unaccompanied by 
acts, cannot make out a delivery to take 
the case out of the statute. Gardet v. 
Belknap, 1 Cal. 402. 

59. Where an arbitrator refuses to de- 
liver an award made by him until his fees 
are paid, and a promise to pay is made and 
he delivers his award, it takes the case 
out of the statute, and the undeituking to 
pay a reasonable compensation is sup- 
ported by a sufiicient consideration. Young 
V. Starkey, 1 Cal. 427. 

60. A sale of personal property, unac- 
companied by immediate delivery, is void 
as to creditors, and this though delivery 
be made before levy is made by the cred- 
itors. Chenery v. Palmer y 6 Cal. 122. 

61. And where such sale is abi*olute in 
terms, but with an understanding between 
vendor and vendee that it was only to 
operate as a mortgage, there it is a secret 
trust as to the surplus and void as to cred- 
itors, lb. 

62i Where a sale or mortgage of per- 
sonal property was void for want of im- 
mediate delivery,* subsequent advances 
after delivery cannot be* recovered, 
where it appears that they were paid un- 
der the general contract. The contract 
being void, all subsequent acts relate to 
its inception, and are alike tainted with 
fraud. lb. 

63. Where the plaintiff sold a number 
of bales of drillings to A for the purpose 
of making sacks, delivered to A as fiist as 
he needed them for manufacturing, and A 
agreed to store the sacks as fast as made, 
subject to plaintiff's order, with the privi- 
lege of retaking the sacks as he should 
make his payments : held, that upon the 
delivery of the drills to A, the title thereto 
vested in him, and that plaintiff had no 
lien thereon or on the sacks until they 
were delivered to him. Hewlett v. Flinty 
7 Gel. 265. 

64. A sale of merehandise by bill of 
sale, the goods remaining in the possession 
of the vendors, as warehousemen, ota reg- 
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ular charge, and their receipt given for the 
goods on storage, the vendors doing busi- 
ness as commission merchants, and some- 
times receiving goods on storage, is void 
as to the creditors of the vendors. Stew- 
curt V. Scannell, 8 Cal. 83. 



IV. Consideration. 

65. Where the consideration of a con- 
tract is expressed in writing, although ficti- 
tious, it satisfies the statute of frauds, and 
if ithe consideration is not paid, that fact 
may be urged specially as a good ground 
of defense. Hoppe v. Stout, 2 Cal. 462. 

66. A guarantor on a promissory note 
is not within the statute of irauds, for 
the want of a consideration expressed in 
writing, as the contract imports a consider- 
ation, and each one who writes his name 
upon it is a party to it and an original un- 
dertaker. Biggs v. Waldo, 2 Cal. 487. 

67. The statute requires a written 
agreement to answer for the debt of another 
to express the consideration upon which it 
is made ; but where the agreement is exe- 
cuted at the same time as the lease, and 
forms the consideration for the execution, 
it is not a promise to answer for the debt 
of another, but must be considered as an 
original undertaking, and as a promise 
made, upon the strength of which another 
was enabled at the tiide to obtain posses- 
sion of property and enjoy its use. M;ag 
V. Tewksburg, 5 Cal. 285. 

68. A guaranty not under seal, nor ex- 
pressing consideration, made cotemporane- 
ously with the contract guaranteed, is a 
part of that contract, and the expression of 
the consideration in the contract takes the 
guaranty out of the statute of frauds. 
Jones V. Post, 6 Cal. 104. 

69. Where the complaint charged that 
A was indebted to the plaintiff, and had 
conveyed his property to B to be disposed 
of for his benefit, and had drawn an order 
in favor of plaintiff on B, who had accept- 
ed it, and further charged that B had sub- 
sequently reconveyed a portion of the 
property to A without consideration, pray- 
ing that B be compelled to execute the 
trust in favor of plaintiff: held, that A was 
a proper and necessary party to the 
action, and that the order of A on B is not 
void by the statute of frauds. The con- 



veyance by the former to the latter was a 
sufficient consideration to support their 
promise. Lucas v. Payne, 7 Cal. 96. 

70. There is no conclusion of fraud 
springing from the want of consideration 
in a deed, which will enable a stranger to 
attack it, though it is a circumstance, 
among others, from which fraud may be 
inferred. GiOan v. Metcalf, 7 Cal. 139. 

71. A guaranty endorsed on a charter 
party at the same time with its execution, 
and the consideration of one being in fact 
the consideration of the other, and being 
in these words : '' I hereby guarantee the 
fulfillment of the within charter, on tlie 
part of the charterer," is good. Hassdtine 
V. Larco, 7 CaL 33. 

72. The instrument referred to in the 
guaranty becomes part thereof. If the 
guaranty were executed subsequently it 
would fail, for there is either no considera- 
tion for the promise in fact, or the new 
consideration is not expressed in the in- 
strument referred to. Ih, 34. 

73. Where the court below, sitting as a 
jur}', found that a sale was noi made in 
good faith, and was without consideration, 
but failed to find as a fact a fraudulent in- 
tent, and entered judgment accordingly in 
favor «f a subsequent purchaser : held to 
be error. Gillan v. Metcalf . 7 Cal. 139. 

74. Where defendant entered into a 
contract with a builder for the construction 
of a brick house, and the builder applied 
to the plaintiffs, who were proprietors of 
a brick yard, for the sale of the necessary 
brick, and the defendant said to the pro- 
prietors to induce the sale, that he would 
become reftponsible for all the brick furn- 
ished his building, and whatever contract 
or agreement was made with the builder 
he would see carried out, or would pay fcAr 
the brick if the builder would not : held, 
that the promise of defendant was within 
the statute of frauds. Clay v. Walton, 9 
Cal. 333. 

75. Whenever the leading object of the 
promisor is not to become surety or guar- 
antor of another, but to subserve some in- 
terest of his own, his promise is not within 
the statute, although the effect of the prom- 
ise may be to pay the debt or dischai^ 
the obligation of another. lb. 334. 

76. The provision of the statute of 
frauds which requires the promise to pay 
the debt of another to be in writing, ex- 
pressing the consideration, does not apply 



STATUTE OF FRAUDS-— STAY OF PROCEEDINGS. 



951 



Consideration — Stay of Proceedings. — Stipulation. 



to the promise of A to pay money he owes 
by contract with B to C. This is paying 
A's own debt, and creating his own obli- 
gation, not assuming another's. Barrin- 
ger v. Warden^ 12 Gal. 314.» 

77. Where A, who is indebted to B, 
promises in consideration of his release, to 
B, to pay the amount to C who is a party 
to the arrangement, it is a sufficient con- 
sideration to support such promise. Ih. 

78. It is essential to the validity of a 
contract to answer for the debt or default 
of another, that it or some note or memo- 
randum thereof be in writing, that it ex- 
presses the consideration, and that it be 
subscribed by the party to be charged 
thereby. Ellison v. Jackson Water Co., 
12 Cal. 552. 

79. A promise by B. to perform J. W.'s 
contract could furnish no consideration for 
a promise from E., nor could the consider- 
ation of the original contract attach to the 
subsequent promise of B. Ih, 



STATUTE OF LIMITATION. 

See Limitation. 
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STATUTORY CONSTRUCTION. 
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STAY OF PROCEEDINGS. 

1. If the appellants have been guilty 
of no laches in perfecting their appeal, the 
court may enlarge the time for them to file 
their bond to entitle them to a stay of 
proceedings under the statute, and in the 
mean time order a stay of all proceedings 
in the inferior court until the extended 



period shall have expired ; in such case 
the court may impose such terms as shall 
appear to be proper. Bradley v. HaUy 1 
Cal. 199. 

2. It seems that an appeal from an order 
of reference does stay the proceedings. 
Smith V. Pollock, 2 Cal. 92. 

3. A stay of proceedings from its ma- 
ture under an appeal, only operates upon 
orders, or judgments commanding some 
act to be done, and does not reach a case 
of injunction. Merced Mining Co. v. jPre- 
mont, 7 Cal. 132. 

4. An injunction is not dissolved or su- 
perseded by appeal taken. lb. 

5. A justice of the peace has jurisdic- 
tion to grant appeals and stay proceedings 
thereupon, and his action cannot be re- 
viewed on certiorari. CouUer v. SUtrkj 
7 Cal. 245. 

6. Where there is no question as to the 
proper judgment to be entered on a ver- 
dict, the judgment should be entered at 
once, without waiting for a motion for 
a new trial. A stay of procedings und^r 
the judgment will fully protect the losing 
party. Hutchinson v. Bonrs, 13 Cal. 52. 

7. The stay of proceedings granted ac- 
cording to the statute on the execution of 
the undertaking an appeal is a sufficient 
consideration thereof. Dore v. Covey ^ 13 
Cal. 508. 

8. tt is only of orders or judgments 
which command or permit acts to be done, 
that a stay of proceedings on appeal can 
be had. Hicks v. Michaely 15 Cal. 109. 



STEAMERS- 

See Vessels. 



STIPULATION. 

1. A stipulation that a verdict should be 
entered in favor of the defendants, reserr- 
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ing to the plaintiffs the same rights which 
he would have liad in ca^e a jurj had 
been called and a verdict actually rendered 
for the defendants, should be regarded in 
precij»ely the same light as a verdict, and 
be followed by the same legal results. 
Siinol V. Hepburn^ 1 Cal. 258. 

2. Where the court orders a new trial, 
unless the judgment creditor stipulates to 
remit a pait of the verdict and the judg- 
ment creditor acquiesces and files the re- 
mittitur, he raises a right to question the 
verdict. George v. Z^atr, 1 Cal. 365. 

3- Where a written stipulation is filed 
bj the parties in the court below to gov- 
ern the proceedings there, but has not 
been brought to the notice of the court for 
its adjudication, the appellate court will 
not regard it. Clarke v. ForBhay^ 3 Gal. 
291. 

4. If the appellant has been injured by 
B disregard of the stipulation, his remedy 
must first be sought in the court in which 
it is filed, or in some court of original ju- 
risdiction. Ih. 

6. Where one of the issues was the 
condition of the goods when they left 
New York, and defendant stipulated on 
the trial that " if merchantable when they 
left New York, he made no claim," it was 
held that he was concluded by the admis- 
sion. Burritt V. Gibson, 3 Cal. 399. 

6. Where counsel in a cause pending 
in the supreme court stipulate to submit 
the case to the court, on two grounds only, 
it is a clear waiver of all other assignments 
of error, and they will not be allowed to go 
behind such stipulation, and insist on such 
points other than those mentioned in the 
stipulation. Cahoonv. Levy, 10 Cal. 217. 

7. Counsel in the trial of a cause can- 
not object that the court did not render 
judgment on the special verdict of the 
jury, where they Jiave stipulated that such 
additional facts may be found by the judge, 
as would, in his judgment, be sufficient to 
present all the questions raised by the 
pleadings. Alan'us v. Btcknell, 10 Cal. 
224. 

8. A stipulation inserted in the tran- 
script on appeal, and not embodied in a 
statement or bill of exceptions, forms no 
part of the record which this court can 
notice. Bitter v. Mason, 11 Cal. 214. 

9. When parties in the court below stip- 
tilate that a motion for a new trial should 
t>e denied, thej cannot question on appeal 



the correctness of an order denying such 
motion. Brotherton v. Hart, 11 Cal. 405. 

10. The supreme court will not exam- 
ine errors assigned on appeal, wh<'re, after 
the service ^f notice of appeal, the par- 
ties stipulated that all errors in the re- 
cord, referee's rejwrt, decree and jqdgment, 
were waived. Glotzback v. Foster , 11 
Cal. 37. 

1 1 . A stipulation to the effect that a state- 
ment may "be used on the motion for new 
trial in this cause, and also on appeal to 
I he supreme court,** includes an appeal 
from the judgment as well as an appeal 
upon the decision of the motion for a new 
trial. Hastings v. Halleck, 13 Cal. 207. 

12. A stipulation in the supreme courts 
that a cause be continued for the term, 
and that any motion may be made therein 
at the next term by either party, which 
might have been made at the fii-st term 
after the filing of the transcript, covers 
only the rights of a party had at the time 
of the stipulation, and not those already 
lapsed by the Inches of the party. Bey- 
nolds V. Lawrence^ 15 Cal. 36L 

13. Parties here have no unqualified 
right to stipulate for the abrogation of 
rules prescribed by the supreme court. Ih. 



STOLEN GOODS. 

1, An auctioneer who in the course of 
regular business receives and sells stolen 
gowls, and pays over the proceeds of sale 
to the felon without notice that the goods 
were stolen, is not liable to the true owner 
for a conversion. Bogers v. Huie, 2 Cal. 
571 ; overruling Bogers v. Huie^ 1 Cal. 
433. 

2. Where the defendants were sureties 
for the appearance of one H., charged 
with the crime of receiving two mules 
alleged to be stolen, and the indictment 
was found against H. for "receiving stolen 
goods :" held, that it does not follow from 
this general description of the indictment 
that it was for the same crime mentioned 
in the recognizance. Peoph v. Hunt&Tf 
10 Cal. 503. 

8. Warrants drawn by the controller of 
State, delivered to the payees thereof. Mid 
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by them endorsed in blank, were present- 
ed by the holders to the State treasurer, 
and on payment were delivered to him. 
They were afterwards stolen from the of- 
fice of the treasurer. The warrants on 
their face indicating a just and legal claim 
against the State, came into the hands of 
defendants, ignorant that they had been 
stolen. Defendants present them to the 
treasurer, and in lieu thereof receive State 
bonds payable to bearer, under the fund- 
ing act of 1857, and pait with them. The 
State sues for the bonds or their value : 
held, that the action does not lie; that 
defendants having received the bonds 
bona fide and without fraud, for warrants 
apparently good against the State, are not 
liable in this form of action. State of 
California v. WeUsy 15 Cal. 340. 

4. On trial under an indictment for re- 
ceiving stolen good?, tlie court instructed 
the jury ** That a guilty knowledge, on the 
part of the defendant, is essential to the 
constitution of the offense. This may be 
shown either directly, by the evidence of 
the principal offender, or circumstantially, 
by proving that the defendant bought 
them very much under their value, or de- 
nied their being in his possession, or the 
like :" held, that the charge is erroneous 
in this, that it asserts as a conclusion of 
law, that if the defendant purchased the 
goods at a price much below ibeir value, 
or if he denied that he had them, 09*if the 
thief swore defendant received them, then, 
in either case, the guilty knowledge was 
proved ; that this is not law ; that either 
one of these facts is a circumstance of 
guilt, but does not alone constitute con- 
clusive proof of guilt. People v. Levison, 
16 Cal. 99. 

See Labceny. 
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I. In general. 



1. Taking a part of a lot from an indi- 
^ual for the purpose of a public street, 



though it may perhaps give him a claim 
on the public for compensation, does no| 
confer upon him the right to encroach to 
the same extent on the land of his neigh- 
bor. Reynolds v. West^ 1 Cal. 329. 

2. Whether driving piles in a street 
extended into the bay in the city of San 
Francisco is an obstruction to the free use 
of the street by the public, is a que.-^tion of 
fact for the jury to pass upon, and if not 
so submitted a new trial will not be grant- 
ed. City of San Francisco v. Clark, I 
Cal. 386. 

3. Every individual should not be per- 
mitted to determine for himself whether 
the grade of a street or a wharf is too high 
or too low, and set about altering it at his 
pleasure. Clark \\ McCarthy, 1 Cal. 454. 

4. An assessment was laid for the pur- 
pose of improving a street, and thereby 
benefiting the property of the plaintiiif in 
common with the property of other pers^ons 
owning lot^ on the same street, and after 
the work was completed and all the bene- 
fit possible derived therefrom, the plaintiff 
cannot claim to be exempt from the assess- 
ment on the ground of irregularities in the 
mode of making the assessment. Weben 
V, C^ty of San Francisco, 1 Cal. 457. 

5. All that part of a bay or river below 
low water mark at low tide, is a public 
highway common to all citizens, and no 
one has a right to appropriate the use to 
himself solely. Gunter v. Geary, 1 Cal. 
468. 

6. It is a public nuisance to erect a 
house in a highway. lb. 

7. The city of San Francisco could not 
take property in tho possession of another 
for the purpose of a public slip, without pay- 
ing an adequate compensation, where the 
title is not in the city. Ik 

8. Where lots were sold as fronting on 
or bounded by a certain s;)ace designated 
in the conveyance as a street, the use of 
such space as a street passes as appurte- 
nant to the grant and constitutes a dedica- 
tion of such street, and it cannot after- 
wards be sold or disposed of to alter or 
defeat such dedication. Breed v. Cunr 
ningham^ 2 Cal. 368. 

9. Where the streets of a city are di- 
verted from their ordinary and legitimate 
uses by special license to a private person, 
for his own benefit, as to run a railroad 
there, in the pursuit of a business which 
involves constant risk and danger, he is 
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bound in the exercise of such right to use 
extraordinary care. In this a private rail- 
road differs from a public one. Wilson v. 
Ounntnffhamy 3 Cal. 243. 

10. Where private property is taken as 
a street, conf pensation must be made before 
a citizen can be divested of his rights. 
Oity of San Francisco v. Scott, 4 Cal. 115. 

11. A dedication of land to the public 
as a street may be by deed or other overt 
act, or may be presumed from the lapse of 
time or acquiescence of the party; but 
where there is no abandonment or dedi- 
cation of the land, the user for a limited 
time by the public cannot presume a dedi- 
cation, lb, 116. 

12. Where a city is laid out with streets 
running to the water's edge, such streets 
should be held to continue on to the high 
water, if the city front is filled in or the 
space enlarged by accretion. Wood v. 
City of San Francisco, 4 Cal. 193. 

13. On an attempt by a municipality to 
convert a public easement to private use 
or benefit, and to defeat the right of way 
over a public street, it is beyond the power 
of a corporation, and the legislature has 
no authority to interfere with the disposi- 
tion of the land and the premises upon 
which the easement is situated after title 
has passed from the State. Ih, 

14. All the public streets of San Fran- 
cisco running into the water, as laid down 
on the official map of the city, were by 
operation of the act of March 26th, 1851, 
extended and carried to the front line of 
the city, and as such are subject to the free 
enjoyment of the public and exempt from 
executions against the city. lb. 

15. The obligation of a municipal cor- 
poration to keep the streets in repair is 
necessarily suspended while they are act- 
ually undergoing such alterations as for 
the time made them dangerous. James v. 
Cfity of San Francisco, 6 Cal. 530. 

1 6. Where the law compels the corpor- 
ation to give out a contract for grading a 
street to the lowest bidder, it* takes away 
from the corporation the responsibility 
arising from the acts of the person taking 
the contract lb, 

17. It follows that where a party was 
injured by falling at night into an excava- 
tion made in grading the street of a city 
under such contract, owing to the failure to 
put lights or guards about the place, th^ 
contractor and not the city is liable. J b. 



18. Under the charter of the city of 
San Jos^, an ordinance abolishing the sal- 
ary of the office of street commissioner, 
and substituting fees instead thereof, is le- 
gal and binding on the officers. Wilson 
V. Oiti/ of San Jose, 7 Cal. 276. 

19. The charter of the city of San Fran- 
cisco provides that when the common 
council think proper to open or improve a 
street, etc., notice shall be given, and if 
no protest be made as provided, then the 
council shall proceed with the improve- 
ment : held, that when an ordinance had 
passed to give the required notice, which 
was ^ven and no protest made, the full 
discretionary pow.er of the council had 
been exercised, and it became binding as 
a contract between the city and the prop- 
erty holders to make the improvements, 
the remaining acts on the part of the city 
being mere ministerial duties of its proper 
officers. Lucas v. City of San Francisco, 
7 Cal. 473. 

20. The liability of the city for street 
improvements is limited to the expense of 
improving the crossings. The remainder 
is to be paid by the property holders 
fronting upon the streets. The city in 
contracting as to the latter must be re- 
p:arded as the mere agent or trustee, and 
is therefore not primarily liable. lb, 

21. Where the charter of the city of 
Sacramento authorized the common coun- 
cil to levy a special assessment for grading 
and improving the streets of the city, and 
provided that when the council thought it 
expedient to open, alter or improve any 
street, they should give notice, etc., and if 
one-third of all the owners in value of the 
adjacent property protest against the pro- 
posed improvement within ten days afler 
the last publication, it shall not be made, 
and a protest was presented more than ten 
days after the last publication of such no- 
tice : held, that such protest was not pre- 
sented in time, and was, therefore, inef- 
fectual : further held, that it must appear 
that one-third of the owners, in value, 
of the adjacent property united with it, 
Burnett v. City of Sacramento, 12 Cal. 82. 

22. An ordinance for the improvement 
of the streets, passed by the council before 
the expiration of the time for the present- 
ation of the protest, is not thereby inval- 
id, lb, 

23. The legislature had the right to 
provide in the act known as the consoUda- 
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tion act for the government of the city and 
coanty of San Francisco, that the owners 
of lots in said city should keep the streets 
in front of their lots in repair. Hart y. 
Gavm, 12 Cal. 477. 

24. Where the owner of a lot neglects 
for three days afler notice from the super- 
intendent of public streets in said city to 
repair the street in front of his lot, the 
superintendent has the right to makq a 
contract for that purpose, and an action 
will lie in the name of a party performing 
the work against the owner of the lot ad- 
jacent for t^e amount Ih. 

25. To constitute a dedication of land 
for the purposes of a rural highway, no 
particular formality is necessary. The in- 
tention on the part of the owner to dedi- 
cate i»' the vital question, Harding v. 
Jasper, 14 Cal. 646. 

26. This intention may be manifested 
with or without writing by an act of the 
owner, as throwing open his land to public 
travel, platting it, and selling lots bounded 
by streets designated on the plat, or ac- 
quiescence in the use of land as a high- 
way, and hence time is not an essential 
ingredient in the act of dedication. Ih» 
647. 

27. Stronger proof of dedication is re- 
quired in cases of roads in the country than 
in cases of streets or lands in a town or 
city. Ih. 648. 

28. The charter of the city of San 
Francisco of 1851 gave the city power to 
open streets and alleys and to alter and 
improve the same, and this power includes 
authority to enter into contracts for that 
purpose, binding upon the city. And this, 
notwithstanding section two, article five of 
that charter, providing that the adjacent 
property shall bear two-thirds of the ex- 
pense of every improvement This section 
simply made the property holders liable 
to the city for the two-thirds, and the 
remedy of the city was by assessments on 
the property, and such assessments, when 
collected, go into the city treasury to be 
nsed as the city sees fit Argenti v. CKty 
of San Francisco, 16 Cal. 263. 

29. The provision in section five, article 
three of the charter of 1851, as to not 
creating liabilities beyond $50,000, over 
and above the annual revenue of the city, 
etc, is directory, and not a limitation upon 
the power of the city to contract debts. 
Ih. 264. 



30. The legal effect of this provision is 
entirely different from the clause in the. 
eighth article of our constitution, prohibit- 
ing the legislature from creating debts 
against the State. Ih. 

31. Plaintiff, by virtue of contracts 
entered into with an officer of the city of 
San Francisco, which contracts were ex- 
ecuted by such officer in his official ca^ 
pacity, made valuable and permanent im^ 
prpvements to the city, for the exclusive 
benefit of it and its inhabitants ; such im- 
provements were made under the imme- 
diate supervision of an officer of the city, 
and when completed, were approved of 
and received by him on behalf of the city ; 
plaintiff, in making the improvements, 
relied on the validity of the contracts and 
the obligation of the city to pay, as therein 
provided ; the city authorities were fully 
informed of these facts, took no steps to 
repudiate the contracts, or to inform plaint- 
iff as to her disposition to pay : held, that 
plaintiff can recover on the contracts, 
although there is no evidence that the 
officer signing them was expressly author- 
ized ; that the silence of the city authori- 
ties, under the circumstances, was equiva- 
lent to a direct sanction of the acts of such 
officer, and estops the city from denying 
his authority ; that the city having acqui- 
esced in the contracts from the commence- 
ment to the completion of the improve- 
ments, never questioning the validity of 
the contracts until she had received all 
the benefit to be had from their peifor- 
mance, it would be a fraud on plaintiff to 
permit her now to repudiate them. Ih. 
274. 

32. The mayor and controller of said 
city having drawn warrants on the treas- 
urer thereof, payable out of the street as- 
sessment fund, in favor of plaintiff, for the 
improvements so made under said con- 
tracts : held, that plaintiff cannot recover 
on the warrants ; that being payable out 
of a particular fund, they are neither bills 
of exchange nor promissory notes, and 
that the treasurer must pay from that fund 
and no other. Ih. 

33. Nor can plaintiff recover on some 
of the warrants so drawn, for the further 
reason, that they do not specify the ap- 
propriations under which they .were issued, 
nor the date of the ordinances making the 
same, as is required by the eighth section 
of the third article of the city charter ; and 
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they would not constitute any authority to 
the treats urer to pay them, even if there 
were funds in the treasury specially ap- 
propriated for their payment Ih. 275. 

34. The common council of the city of 
San Francisco passed an ordinance author- 
izing the street commissioner to advertise 
for proposals to grade, plank and sewer a 
portion of Mission street, in said city, 
" the same to be paid for by the property 
holders adjacent * * the proposals to 
be opened and awarded by the street com- 
missioner, with the committees on streets 
from both boards of aldermen." This 
ordinance was published for ten days suc- 
cessively in a daily newspaper of the city, 
and the advertisement required was made 
in like manner for the same period. Pro- 
posals, based upon certain specifications, 
were received under the ordinance, and 
opened by the committee of the two boards 
and the commissioner, and the work 
awarded to B. Subsequently, an instru- 
ment was executed by B., as contractor, 
and by the street commissioner, purport- 
ing to act in the name of the city, setting 
forth the acceptance by the city of B.'s 
propo.^al, and an agreement by her to pay 
him for the work at certain designated 
rates, and an agreement on his part to do 
the work to the satisfaction of the city and 
the street commissioner. B. began the 
work, and afterwards transferred his con- 
tract and his interest therein to plaintiff, 
who completed the work in the best man- 
ner, and to the satisfaction of the street 
commissioner and the city. The work 
was measured as it progressed by the 
city's engineer, who duly certified to the 
accounts for the same, which accounts 
were duly audited, and upon them war- 
rants were drawn by the controller, by 
authority of the city, and delivered to 
plaintiff. The warrants were presented 
to the treasurer, and payment demanded 
and refused, on the ground that there 
were no funds in the treasury applicable 
to them. Previous to the demand, assess- 
ments had been duly levied by the city 
upon the property adjacent to the im- 
provements, to meet their expenses, and 
these assessments had been collected by 
the collector of street assessments, and by 
him paid into the city treasury. Plaintiff 
sues the city, as liable either on the ex- 
press contract, or upon the warrants, or 
upon implied contracts, for the services | 



rendered and materials furnished, or for 
money received by defendant to his use : 
held, that, as under the charter, the city 
had authority to order the improvements 
in question, the acceptance of the propo* 
sals of B. by the street commissioner and 
the committee of the two boards converted 
what were previously mere propositions 
on the part of the city into contracts, peiv 
feet in all their parts, binding alike upon 
the city and the contractor. lb, 277. 

5t5. Held, further, that the city is pri<' 
marily liable ; thatshe, and not the contracU 
or, must look to the property holders 
adjacent to the improvements, for the 
necessary expenses; that the property 
holdere are not parties to the contracts ; 
that the city must levy and collect /the 
assessments; that the contractor ihas no 
claim upon the property or the property 
holders, but must look alone to the city; 
that the clause in the ordinance as to how 
tlie improvements shall be paid for is only 
a designation of the sources upon which 
the city relies for payment. Jb. 282. 

36. In this case, the city having dis- 
charged the assessments by receiving in 
payment thereof outstanding warranto, she 
is primarily liable to plaintiff as for moneys 
received .to his use, even on the theory 
that she acted simply as the agent of the 
plaintiff in collecting the assessments. Ih. 
283. 

37. The city would not be liable inde- 
pendent of the contract made by her ao 
ceptance of the proposals of the contractor. 
A municipal corporation can only act in 
the cases and in the mode prescribed by 
its charter, and for street improvements of 
a local nature, express contiticts, author* 
iaed by ordinance, are necessary to create 
a liability. The doctrine of liability as 
upon implied contracts has no application 
to cases of this character. Ih, 

38. The doctrine applies to cases where 
money or other property of a party is re- 
ceived under such circumstances that the 
general law, independent of express con- 
tract, imposes upon the city the obligation 
to do justice with respect to the same. Ih. 

39. If the city obtain the money of 
another by mistake, or without authority 
of law, it is her duty to refund it, not from 
any contract entered into by her upon the 
subject, but from the general obligation to 
do justice which binds all persons, whether 
natural or artificial. If the city obtain 
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Other property which does not belong to 
her, it is her duty to restore it, or if used 
by her, to render an equivalent to the 
true owner, from the like general obliga- 
tion. Ih. 

40. In these cases, the city does not 
make any promise, but the law implies 
one, and it is no answer to a claim resting 
upon such implied contract, to say no ordi- 
nance has been passed, or that the liability 
of the city is void when it exceeds the 
limitation of $50,000 prescribed by the 
^larter. lb. 

41. To fix the liability of the city in 
Te9pect to money or other property, the 
money must have gone fbio her treasury 
or been appropriated by her, and the prop- 
erty must have been used by her, or be 
under her control. Ih, 

42. In ca!<e of services rendered, the 
acceptance of the services must be evi- 
denced by ordinance to that effect. Their 
acceptance by the city, and the conse- 
quent obligation to pay them, cannot be 
asserted in any other way. If not origin- 
ally authorized, no liability can attach 
upon any ground of an implied contract. 
lb. 

43. The improvements in this case — 
being to particular streets — were local in 
their chai*acter, and though to some ex- 
tent of general benefit, yet were chiefly 
for the benefit and advantage of the imme- 
diate neighborhood. The advantages re- 
sulting from them do not constitute that 
kind of general advantage to the city, 
from the existence of which any liability 
to pay for the same can be inferred. The 
general doctrine that when one takes a 
benefit which is the result of another^ 
labor he i^ bound to pay for the same, 
does not apply to cases of this kind. The 
benefit is infmediate to the adjacent pro- 
perty holders, and only indirectly to the 
city at large, lb. 

44. A» a general rule, a city is only 
liable upon express contracts authorized 
by ordinance. The exceptions relate to 
liabilities from the use of money, or other 
property, which does not belong to her, 
and to liabilities springing from neglect of 
duties imposed by her charter, from which 
parties are enjoined. lb, 284. 

45. Even these exceptions are limited 
in many instances, as where the property 
or money is received in disregard of post* 
tive prohibitions in her oharter— as for 



instance, upon the issuance of bills of 
credit* lb, 

46. The warrants in this case, drawn 
by the controller and countersigned by 
the mayor of San Francisco, upon the 
treasurer, to pay for certain street im- 
provements, will not support an action. 
They cannot be treated as bills of ex- 
change or promissory notes, for they are 
drawn upon a particular fund, and their 
payment is made to dep<md upon the 
sufficiency of that fund, while bills and 
notes must be payable absolutely. Martin 
V. Oiiy of San Francisco, 16 Cal. 286. 

47. These warranto; are ineffectual for 
any purpose, except, perhaps, as evidence 
in an action founded upon the considera- 
tion for which they were given. Jb. 

48. These warrants^ with few excep- 
tions, do not comply in their form with 
the requirements of the city charter, and 
would not constitute any authority to the 
treasurer to pay them, even if funds were 
in the treasury especially appropriated for 
their payment, because they do not specify 
the appropriations under which they were 
issued, and the date of the ordinances 
making the same. lb, 287. 

See Dedication. 



n. COMMISSIOHEK OP STREETS. 

49. A street commissioncT is empower* 
ed to use the necessary force, but no more 
than is necessary to prevent an injury to 
the sta'eets of a city, and no action can be 
maintained against him or those who act 
under his orders for using such force. 
dark V. McCarthy, 1 Cal. 453. 

50. To entitle a party to recover his 
salary as a street commissioner it is in- 
cumbent on him to show, not only that he 
performed the duties of the office for the 
time alleged, but first that he had been 
lawfully elected, and second, that he had 
qualified himself to hold the office by tak* 
ing oath and filing his bond in the manner 
and at the time prescribed by law. Payn§ 
V. Qity of San Francisco, 3 Cal. 125. 

51. A resolution of a municipal body 
recognizing a party as street commissioner 
who has not lawfully qualified, will not en* 
able him to recover for services rendered 
in that capacity on quantum meruit. lb. 
128. 
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SUBSCRIBING WITNESS. 

See Witness. 



SUMMONS. 

1. In actions in personam in courts 
other than admiralty courts, no man can 
be deprived of his property without hav- 
ing first been personally cited to appear 
and make his defense, unless by virtue of 
some positive statutory enactment Lor* 
ing V. lUsUy, 1 Cal. 29. 

2. The summons cited the defendant to 
appear and answer the complaint, at 10 
A. H., and the judgment was rendered at 
9 A. M. against him : held, that the judg- 
ment was irregular and a new trial should 
be ordered, although the court subsequent- 
ly offered to allow the defendant to come 
in and defend. Parker v. Shephard^ 1 
Cal. 132. 

3. Where a defendant is served with 
summons in a county other than that in 
which the action is brought, he has thirty* 
days within which to answer, and a judg- 
ment by default rendered before the time 
for answering expires, will be set aside. 
Burt V. Scrantom^ 1 CaL 416. 

4. The court can allow a summons to be 
amended by inserting the notice of the 
cause of action required therein. Poloek 
V. Hunt, 2 Cal. 194. 

5. If the summons be radically defective 
it will not support a judgment by default. 
People V, Woodlief, 2 Cal. 242. 

6. Where defendant's attorneys accept- 
ed service of the summons, but attached 
no date thereto, the date of the return by 
the sheriff was held sufficient Orane v. 
Brannan^ 3 CaL 194. 

7. Where the summons was headed 
with the words " district court," but was 
issued out of the county court, under the 
county court seal, and tested by the judge 
of said court, it was held good as the writ 
of the county court. Jh. 195. 

8. Where a summons is directed to the 



*Tbe code of April 39tta, Iffil, now allows Ibrtr dayif li 
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sheriff of a county and he returns it served, 
but does not state where he served it, the 
presumption is he served it in his juris- 
diction. Ih, 

9. Where the summons was issued 
against Adams & Co. and served on C. 
B. Macy, and nothing appeared to connect 
Macy with Adams <& Co., it was held that 
the judgment by default was bad. Adam$ 
V. Town, 3 Cal. 247. 

10. A final judgment by default can 
properly be rendered upon an unliquidated 
demand, where the defendant has been 
notified in the summons of the amount 
for which the plaintiff will take judgment 
Hartman v. Witltams, 4 Cal. 255. 

11. An appearance by attorney at com- 
mon law and by our code, amounts to a 
waiver of service of summons. Siufdam 
V. Pitcker, 4 CaL 281. 

12. After the adjournment of the term 
the court loses all control over cases de- 
cided, unless its jurisdiction is saved by 
some motion or proceeding at the time, 
except in the simple case provided by stat- 
ute, where the summons has not been 
served in which the party is allowed six 
months to move to set aside the judgment 
CarperUier v. ffarty 5 Cal. 406 ; Shaw v. 
McGregor, 8 Cal. 621. 

1 3. Cou rts cannot know an under officer, 
and the act and return on a summons of 
a deputy sheriff is a nullity, unless done in 
the name and by the authority of his prin- 
cipal. Jogce V. Joyce, 5 Cal. 449. 

14. A judgment by default will be re- 
versed on appeal, where the record shows 
that the defendant has not been legally 
served with process. ' lb, 

15. The code allows a party ten days 
after the service of summons to file his 
answer, if served in the county, twenty 
days if out of the county, but within the 
judicial district, and forty days in all other 
cases. A nonresident of the State would 
come under the last clause, and would be 
entitled to forty days, after the service of 
of the summons, by three months publicar 
tion. Grewell v. Henderson^ 5 Cal. 466. 

16. The code provides that in relation 
to service on nonresidents by publication, 
that '* the service of the summons shall be 
deemed complete at the expiration of the 
time prescribed by the order of publica- 
tion :" held, that the publication only ef- 
fects the service of the summons, and the 
defendant is entitled to forty days after the 
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period of publication to file his answer. 
lb. 

17. Productioii of the original note and 
mortgage, and proof of the service of sum- 
mons, are sufficient to justify a decree of 
foreclosure on default. Harlan v. Smith, 
6 Cal. 174. 

18. At common law, wheA the sum- 
mons has been served, default confessed 
every issuable fact stated in the declara- 
tion, and could only be set aside for ob- 
jections to the declaration which would 
have been good on general demurrer. 
Harlan v. Smith, 6 Cal. 174; Rawe v* 
Table Mountain Water Co., 10 Cal. 444; 
ffentsch V. Porter, 10 Cal. 558 ; McGreg- 
or V. Shaw, 11 Cal. 48; Hunt v. Oity of 
San Francisco, 11 Cal. 259; Curtis v. 
Herrick, 14 Cal. 119 ; Smith v. BilUtt, 15 
Cal. 26. 

19. In a suit against a corporation, the 
summons must be served on one of the 
officers or agents named in the code, and 
service on a party in possession of the 
property who does not appear to be one of 
the officers named, will not entitle the 
plaintiff to a judgment by default. Aiken 
V. Quartz Hock Mariposa Gold M. Co,, 6 
Cal. 186. 

20. A defendant who has not been 
served with a summons is not a compe- 
tent witness for his codefendant, in an 
action of trespass. Gates v. Nash, 6 Cal. 
194. 

21. ' Where the attorney of record makes 
an affidavit that defendant conceals him- 
self to avoid service of process, it is suf- 
ficient for an order for the service of sum- 
mons to be made by publication. Ander- 
son V. Parker, 6 Cal. 201. 

22. An injunction will not lie to enjoin 
a judgment by default, on the ground that 
the sheriff's return on the summons does 
not show the place in which service was 
made <»i the defendant, where it is proved 
on the hearing of the application for in- 
junction that defendant was served in a cer- 
tain county of this State more than thirty 
days before entry of his default. Pico v. 
Suhol, 6 Cal. 295. 

23. An order of court setting aside a 
default and judgment entered during va- 
cation, is regular and correct where there 
has been no service of summons upon the 
defendants. Pico v. Carillo, 7 Cal. 32. 

24. Where a defendant was served with 
process, but was not given the time al- 



lowed by statute to appear and answer, it 
would be a sufficient reason for the court 
to quash the writ, on motion, by an ami- 
cus curiae, or for extension of the time on 
defendant's motion, or a good objection on 
writ of error, arrest of judgment or mo- 
tion for new trial ; but it cannot be said 
that the court had no jurisdiction of the 
person, so as to render its judgment a nul- 
lity. WhitweU V. Barbier, 7 Cal. 62. 

25. A judgment by default, where sum- 
mons had been served on defendant, can- 
not be attacked, collaterally, for a mere 
irregularity of service, or for a defective 
return, Dorente v. Stdlivan, 7 CaL 280. 

26. The only object of a summons is to 
bring a party into court, and if that object 
be obtained by the appearance and plead- 
ing of a party, there can be no injury to 
him. Smith v. Curtis, 7 Cal. 587. 

27. A justice of the peace cannot make 
a summons returnable in eleven days afler 
service. Deidesheimer v. Brown, 8 Cal. 
340. 

28. Where a defendant ap'pears for the 
purpose of taking advantage of irregular 
summons by a motion to dismiss it, it does 
not amount to a waiver of his rights so as 
to cure the defect Nor does he waive his 
rights by answering after moving to dis- 
miss and motion to overrule. Ih. 

29. .A judgment obtained by publica- 
tion of summons against a defendant then 
out of the State in which the judgment is 
rendered, though it may be enforced 
against his property in that State, has no 
binding force in personam, and is mere 
nullity when attempted to be enforced in 
another State. Kane v. Cook, 8 Cal. 455. 

30. Where judgment, by default is en- 
tered in an action against a party, for 
fraudulently convertmg money of the 
plaintiff, the summons must have apprised 
the defendant that on failure to answer 
judgment would be taken against him for 
the fraud ; a mere notice in the summons 
that a money judgment would be taken 
will not support a judgment for fraud. 
Porter v. Hermann, 8 Cal. 625. 

31. Under the theory of the code, the 
defendant, when summoned by publication 
in the manner prescribed, is as duly 
brought into court as if personally served 
with the summons ; and as a legitimate re- 
sult of being legally in court, unless he 
denies the allegations of the complaint 
within six months, he is held to admit 
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them to be true, and cannot afterwards 
show their falsity. Ware v, Robinson, 9 
Cal 111. 

32. Where the proof of service of sum- 
mons consists in the written admissions of 
defendants, such admissions to be availa- 
ble in the action should be accompanied 
with some evidence of the genuineness of 
the signatures of the parties. In the ab- 
sence of such evidence the court cannot 
notice them. Alderson v. BeU^ 9 Cal. 321. 

33. The statute doss not require an 
admission of service to designate the place 
where the service was made. The object 
of Bucli designation when required is to 
determine the period within which the an- 
swer must be filed or when default may be 
taken. /& 

34. An attachment issued before the is- 
suance of tlie summons in the suit is void, 
and the subsequent issuance of the sum- 
mons cannot cure it. Low v. Henry y 9 
Cal. 552. 

35. Where there is but one clerk in the 
ofllice of a public newspaper, his affidavit 
of the publication of summons or notice in 
said paper is sufficient, and it is unneces- 
sary for the affidavit to describe him as 
principal clerk. Gray v. Palmer^ 9 Cal. 
637. 

36. The requirement of the statute be- 
ing positive, that in actions against a minor 
under the age of fourteen years, personal 
service of summons must be made, in 
cases where he resides out of this State, 
and his residence is known to plaintiff, 
such residence should be stated in the affi- 
davit of publication. lb. 638, 

37. The failure to deposit in the post 
office a copy of the complaint and sum- 
mons directed to such minor is not cured 
by the appearance of the mother, in her own 
behalf, and the court had no right to ap- 
point a guardian ad litem until the infant 
is properly brought into court. lb. 

38. The failure of a justice of the peace 
to state on his docket that the summon.'^ 
was returned " served," will not vitiate the 
judgment on appeal. The fact of service 
may be shown by the return of the officer 
on the summons. Denmark v, Liening^ 
10 Cal. 94. 

39. Where in an action against an in- 
corporated company, the return of the 
gberiff showed that he had served the sum- 
mons in the action " upon James Street, 
one of the proprietors of the company :" 



held, that it was not sufficient evidence of 
service to give the court jurisdiction, it not 
appearing that Street was president, or 
head of the corporation, or secretary, cash- 
ier or manacring agent thereof. OBrien 
V. Shawns Flat and Tuolumne Canal Go.y 
10 Cal. 343. 

40. A sheriff's return on the summons 
against a corporation, that he served the 
same on the president and secretary of the 
company, is prima facie evidence that the 
persons named in the return were such 
officers. Rowe v. TahU Mountain Water 
Co.y 10 CaL 444. 

41. A personal judgment cannot be 
given against a party not served with pro- 
cess, in an action on a joint obligation of 
several defendants. Treat v. Mc GaUj 10 
Cal. 512. 

42. To support a plea in abatement 
founded on the pendency of a prior action, 
it is necessary to show that process was 
issued in such action. Weaver v. Oonger^ 
10 Cal. 238; Primm v. Gray, 10 CaL 
522. 

43. The return of a sheriff on a sum- 
mons, that he had served it on one Pendle- 
ton, one of the partners and associates of 
the company, is prima facie evidence that 
Pendleton was such partner and associate. 
Wihon V. Spring Bill Quartz Mining (h^ 
10 Cal. 445. 

44. An acknowledgment of service of 
summons is only sufficient when reduced 
to writing and subscribed by the party. A 
verbal acknowledgment is not sufficient. 
Montgomery v. l\aty 11 Cal. 314. 

45. An affidavit which avers that affi- 
ant on the day named ''served the sum- 
mons in this action upon the defendant 
Mary B. McMillan, at her residence in 
the city of San Francisco, by delivering 
and leaving with her a copy thereof, at* 
tached to a copy of the amended complaint 
filed in this action is insufficient^ in not 
stating that the person serving it was a 
white male citizen, etc., or that a certified 
copy of the complaint accompanied the 
summons. McMillan v. ReynMe, 1 1 Cal. 
378. 

46. The affidavit of service of sum- 
mons must show affirmatively compliance 
with all the requirements of the law. lb. 

47. Where judgment of foreclosure was 
obtained on such service, and the premi- 
ses sold under tfie judgment to a party who 
was at the time of such purchase cognix« 
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ant of the fact of such defective service, 
and also that the defendant was a married 
woman, and where the defendant has a 
valid defense to such action, the judgment 
will be set a«»tde. Ih, 

48. A judgment rendered against a 
party who is absent from the State, upon 
pubfication of the summons thirty days 
only, is void for the want of jurisdiction 
of the person of the defendant Jordan v. 
Gihlin, 12 Cal. 102. 

49. An affidavit which avers a cause of 
action against the defendant — that defend- 
ant cannot af\er due diligence be found in 
this State — that summons has been issued 
but the sheriff amnot find him ; that defend- 
ant's rej^idence is in the county where the 
summons issued, and that defendant still 
has a family residing in said county — is in- 
sufiicient to authorize the court to appoint 
an attorney to represent such absent de- 
fendant. Ih. 

50. Where- service is attempted in a 
mode different from the course of the com- 
mon law, the statute must be strictly pur- 
sued to give jurisdiction. Ih. 

51. An affidavit for an order of the pub- 
lication of the summons upon the ground 
of the absence of the defendant, which 
states that the defendant could not af)er 
due diligence be found in the county 
where the action was pending ; that affiant 
had inquired of Fogg, who was an inti- 
mate friend of defendant, as to his where- 
abouts ; that Fogg was unable to inform 
him, and that plaintiff did not know where 
defendant could be found within the State, 
is insufficient to authorize the publication. 
A publication made upon such an affida- 
vit will not give the court jurisdiction of 
the person of the defendant. Swain v. 
Chase, 12 Cal. 285. 

52. Eqin'ty has jurisdiction to vacate a 
judgment fraudulently altered so as to in- 
clude a c|efendant not served with process, 
and not originally included in the judg- 
ment. Chester v. Miller ^ 13 Cal. 560. 

63. Where a man is sued by a ficti- 
tious name, and the return of the sheriff on 
the summons shows service on defendant 
by his proper name, as "John Doe alias 
Westfnil," a default being entered, judg- 
ment may be rendered against the defend- 
ant in his true name, Westfall, without 
proof that Doe and Westfall are the 
same. Curtis ▼. Herricky 14 Cal. 120. 

54. A defendant having no defense to 



an action cannot go into equity and enjoin 
a judgment by default on the ground that 
the Sheriff's return of service of sum- 
mons on him is false, and that in fact he 
had no notice of the proceeding. Greg- 
ory V. Ford^ 14 Cal. 141; Gibbons ▼. 
ScoU, 15 Cal. 286. 

55. Where the judgment of the court 
recites that summons was served on de- 
fendant, the fact that years afterwards 
there appears some erasure or interlinea- 
tion on the sheriff's return is not sufficient 
to nullify the return, in the ab.sence of a 
direct attack upon it for fraud or forgery, 
or alteration. Gregory v. Ford^ 14 Cal. 
144. 

56. The superior court of San Fran- 
cisco city had power to send a summons 
for service out of the city of San Fran- 
cisco. Chipman v. Bowman, 14 Cal. 158. 

57. The recital in the docket of a jus- 
tice who had rendered judgment, that the 
summons was "returned duly served," 
is of no weight to prove proper service of 
the summons. The return of the officer 
is as much a part of the record as the 
docket itself, and if the return fail to show 
sufficient service, the recital being based 
on the return alone amounts to nothing 
more than the opinion of the justice, and 
cannot be relied on to give validit)' to the 
judgment, Lowe v. Alexander, 15 Cal. 300. 

58. The record of the proceedings in a 
justice's court, in which judgment was ren- 
dered, must affirmatively show that the suit 
was brought in the proper township, or the 
proceedings are coram non judice, and 
void, and the failure of defendant af\er 
summons wa-^ served to appear and object 
that suit was brought in the wrong town- 
ship is no waiver of the objection, lb, 301. 

59. Where the record shows that suit 
was brought in township number four, 
Sierra county, that the summons was 
served by the constable of that township 
in township number three, and it nowhere 
appears either that the defendant was a 
resident of township number four, or a 
nonresident of the county, or that the 
suit was within any of the other excep- 
tions of the statute, the judgment rendered 
is void, and not admissible as evidence of 
title upon a sale made thereunder. lb. 302. 

60. On appeal, a judgment by default 
will be i*eversed, unless the record show 
service of summons on the defendant, or 
appearance, though possibly a judgment 
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80 obtained could not be impeached col- 
laterally. SMoss V. White, 16 Cal. 82. 

61. If, as contended in this case, a judg- 
ment by default be void, because of the 
absence of the seal of the district cx)urt 
to the summons issued in the action in 
which the judgment was entered, or be- 
cause of a defect in 'the certificate of the 
sheriff of the service of summons and 
copy of complaint, or because of irregu- 
larities of the clerk in entering the judg- 
ment, the district court can quash the 
execution issued on such judgment, and in- 
junction to restrain the enforcement thereof 
does not lie. Logan v. HiUegass^ 16 
Cal. 202. 

62. If such judgment be not void, but 
merely irregular, because' of the defects 
named, and the defects can be reached by 
motion before judgment, or on appeal, then 
the complaint here to enjoin the enforce- 
ment of the judgment should aver that 
plaintiff has paid the claim for the recov- 
ery of which the action was brought, or 
that he has a valid defense to the same. Ih. 

63. Under the Act of 1857, (Ch. 236) 
regulating fees of office in certain coun- 
ties, the sheriflF may charge fees for cop- 
ies of the summons and injunction served 
by him in a suit, though the copies were 
prepared and printed by the plaintiff, and 
certified by the clerk at the plaintiff's re- 
quest ; but the sheriff must look for his 
fees to plaintiff, at whose request the cop- 
ies were served, and cannot sue the clerk 
for money had and received — although 
plaintiff had paid the clerk for such copies 
— unless the money was delivered to him 
to be paid the sheriff. Edmonson v. Ma- 
son, 1 6 Cal. 387. 

64. The clerk is entitled to charge, un- 
der the act, fees for certified copies of sum- 
mons and injunction, if the copies, though 
prepared by plaintiff, were certified by the 
clerk at plaintiff's request. There is no 
necessity for plaintiff to obtain copies of 
summons and injunction from the clerk. 
Ih, 388. 

65. A judgment by default rendered in 
a justice's court cannot be attacked col- 
laterally as void for want of jurisdiction 
of the person of the defendant — ^who was 
a resident of the county, but not of the 
township in which the suit was instituted 
— when there appears in the record a cer- 
tificate, endorsed on the summons by the 
officer serving it, and filed with the justice 



who acted on it, that the summons was 
served on the defendant in the township 
in which suit was commenced. Fagg v. 
Clements, 16 Cal. 392. 

66. Such certificate is sufficient, prima 
fax^ie, to establish the jurisdiction of the 
justice. The objection to the jurisdiction, 
that defendant did not reside in the town- 
ship where suit was brought, should have 
been taken at the trial ; and as defendant 
failed to appear, the judgment is condus- 
ive. Ih. 
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SUNDAY. 

1. In the absence of any custom to the 
contrary, Sundays are computed in the 
calculation of lay days at the port of dis- 
charge ; but when the contract specifies 
working lay days, Sundays and holidays 
are excluded in the computation. Brooks 
V. Minium, 1 Cal. 483. 

2. The constitution provides that if any 
bill presented to the governor, having 
passed both houses of the legislature, shall 
not be returned within ten days after it 
shall have been presented to him, Sundays 
^cepted, the same shall become a law in 
like manner as if he had signed it, unless 
the legislature by adjournment prevent 
such return : held, that both Sundays in- 
tervening must be computed. Price v. 
Whitman, 8 Cal. 415 ; overruling People 
V. Whitman. 6 Cal. 660. 

3. The act of April, 1858, "for the 
better observance of the Sabbath, is in 
conflict with the first and fourth sections 
of article first of the constitution of this 
State, and is therefore void. Ex parte 
Newman, 9 Cal. 510. 

4. The act violates this section of the 
constitution because it establishes a com- 
pulsory religious observance ; and not be- 
cause it msdces a discrimination between 
different systems of religion. Ih, 513. 

5. A writ placed in the sheriff's hands 
on Sunday cannot be officially received by 
him on that day. It can only be considered 
officially in his hands when Sunday has 
expired. Whitney v. BtUterfieldy 13 CaL 
341. 

6. Where one attachment was placed in 
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the sheriff's hands on Sunday and another 
against the same defendant was placed in 
the hands of a deputy at a quarter past 
twelve on Monday morning, the sheriff 
not knowing the fact, and the first levy 
was made under the last writ at one o'clock 
Monday morning, the sheriff was not 
guilty of negligence in executing the first 
writ, no special circumstances being shown. 
lb. 



SUPERIOR COURT. 

1. The superior Court of the city of 
San Francisco has no jurisdiction of pro- 
ceedings by quo warranto, and a judgment 
of that court by which the right to an 
office was determined in these proceedings 
was reversed on appeal. People v. GiUes- 
picy 1 Cal, 343 ; People v. King, 1 CaL 345. 

2. The superior court had cooflfitution- 
ally all the powers which are specified in 
the act, and such has been the uniform un- 
derstanding of the profession. Seale v. 
Mitchell, 5 Ceil. 403 ; Curtis v. Richards, 

9 Cal. 39 ; Hichman v. O'Neal., 10 Cal. 
296 ; overruling Meyer v. KaUcmariy 6 Cal. 
590. 

3. The superior court was not intended 
to be an inferior tribunal in respect to the 
mode of enforcing its process, but in re- 
spect to the character of the subjects of 
its jurisdiction, and a subordinate relation 
to other tribunals. Hickman v. O'Neal, 

10 Cal. 295 ; Chipman v. Bowman, 14 
Cal. 158. 

4. The late superior court had no juris- 
diction of a suit affecting real estate out- 
side the city limits. If the point arose on 
the complaint, it would be fatal, and prob- 
ably if the fact that the property was be- 
yond the city appeared anywhere in the 
record, it would be fataL Watts v. White, 
13 Cal. 324. 

5. The superior court had jurisdiction of 
a suit to settle the accounts of a partner- 
ship formed for the purpose of mining 
claims, where the parties resided in the 
city, but could not by its decree affect the 
title thereto, or any interest in the claims 
themselves. lb, 425. 

6. The late superior court of San 



Francisco had power to send a summons 
for service out of the city of San Fran- 
cisco. Chipman v. Bowman, 14 Cal, 158. 
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SUPERVISORS. 

1. A certiorari to the board of super- 
visors, on the ground of want of jurisdic- 
tion, is premature, if taken before the 
action of the board. Wilson v. Super- 
visors of Sacramento County, 3 Cal. 388. 

2. A mandamus to' a board of super- 
visors to isslie a warrant for a specified 
sum is irregular ; it should direct them to 
audit the account add issue warrants ac- 
coixlingly. Tuolumne County v. Stanis" 
laus County, 6 Cal. 442. 

3. A contract made by the court of 
sessions being void, could not be made 
valid by subsequent ratification of the 
board of supervisors. Phelan v. Supervisors 
of San Francisco County, 6 Cal. 540. 

4. The supervisors of a county are a 
quasi political corporation, and as such, 
the district courts of this State, by virtue 
of their general jurisdiction as superior 
courts, have a supervisory power and con- 
trol over their proceedings, to the exercise 
of which appellate power is not necessary. 
People V, Hester, 6 Cal. 680. 

5. 2 his may be done by mandamtcs, pro* 
hibition or injunction, but their proceed- 
ings cannot be reviewed by certiorari. 
People V. Hester, 6 Cal. 681 ; overruled 
in People v. Supervisors of JSl Dorado 
County, 8 Cal. 61. 

6. A mandamus can only compel a board 
of supervisors to act, but could not direct 
their action, and the rejection of an ac- 
count is an action upon it, which is all a 
mandamus could require where the com- 
pensation claimed in the account is not 
fixed by law. Price v. Sacramento Coun- 
ty, 6 Cal. 256. 

7. There is nothing in the act of 1855 
creating boards of supervisors in the 
counties of this State, which entitles a 
warrant drawn on the fund for current ex- 
penses during that year to a priority in 
payment over a warrant of the same class 
drawn the year before. As it does not 
seem to have been the intention of the act 
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to cut off all previous indebtedness, an 
honest creditor will not be postponed or 
denied the benefit of the act under which 
he contracted, and which provided that 
warrants should be paid in the order of 
registry. McCaU v. Harris^ 6 Cal. 282. 

8. A board of supervisors has no power 
to set apart a portion of the revenue of the 
county as a fund for current expenses ; 
the order of payment of warrants is es- 
tablished by law, and cannot be changed 
by the supervisors. Lafarge v. Magee^ 6 
Cal. G50. 

9. The power to grant a ferry license 
is not judicial, and its exercise properly 
belongs to the supervisors. Chard v. 
Harrison. 7 Cal. 116. 

10. A ferry owner whose license has ex- 
pired does not lose his right to a renewal 
of his license, either'by the incompetency 
or refusal of the supervisors to act in the 
premise?. Chard y. Stone^ 7 Cal. 117. 

11. Where the suj er visors in the exer- 
cise of their discretion, determined, after 
hearing testimony, that a ferry had not 
been properly kept, and therefore granted 
it to another, there is no authority to in- 
terfere with their determination ; but when 
they act under mistake of law and award 
the license to another, supposing that he 
has succeeded to the rights of the owners 
of the franchise, the error may be corrected 
by mandamus or any other proper pro- 
ceeding. Thomas v. Armstrong, 7 Cal. 287. 

12. The consolidation act gives the 
officers named in the fourteenth section 
two days after the meeting of the board of 
supervisors in which to file new bonds. 
The meeting taking place on the ninth of 
July, the officers had the whole of the 
tenth and eleventh of Julv to execute and 
present their bonds, Doane v. Scannell^ 
7 Cal. 395 ; People v. Scannelly 7 Cal. 
438. 

13. The statute providing that no per- 
son shall sue a county for any demand 
unles the claim had first been presented to 
the board of supervisors and been by them 
rejected, applies as well to actions arising 
out of tort as upon contracts. McCann v. 
Sierra County, 7 Cal. 124. 

14. Where private property is appro- 
priated to public use by the supervisors of 
a county, without making provision for 
paying for the same, such act is illegal and 
may be enjoined. lb, 

15. A writ of certiorari will lie in th^ 



district court to review the action of the 
board of supervisors ; othei^wise their 
action would be beyond control. People 
V. Supervisors of El Dorado County, 8 
Cal. 61 ; overruling People v. Hester, 6 
Cal. 681. 

16. From the necessity of the case, 
supervisors exercise judicial, legislative 
and executive powers in matters relating 
to the police and fiscal regulations of coun- 
ties. People V. Supervisors of El Dorado 
County, 8 Cal. 681. 

17. The board of supervisors are not 
empowered to create a debt or liability on 
the part of the county for any purpose ex- 
cept as provided by law. Foster v. CoU- 
man, 10 Cal. 281. 

18. The provision of the statute organ- 
izing boards of supervisors which empow- 
ers them to " require new bonds of any 
county or township officer, with additional 
securities, whenever they deem the same 
necessary," does not leave the exercise of 
the power to their arbitrary discretion. 
By the terms " whenever they deem the 
same necessary,** is meant whenever their 
judgment pronounces, after an examina- 
tion of the facts of the case, that there is a 
necessity for further security. People ▼. 
Supervisors of Marin County, 10 Cal. 345. 

19. Where the board of supervisors of 
a county have canvassed the returns of an 
election, and in the exercise of their dis- 
cretion declared the result of an election 
adversely to a party claiming to have been 
elected, a mandamus will not lie upon the 
application of such party to compel the 
board to issue to him a certificate of elec- 
tion. Magee v. Supervisors of CalaverM 
County, 10 Cal. 376. 

20. It was not intended by the provis- 
ions of the ninth section of the act of 1855, 
" to create a board of supervisors in the 
counties of this State, and to define their 
duties and powers," which requires tlie 
property belonging to the county to be sold 
at public auction, that this provision 
should apply to choses in action. BeeUs 
V. Evans, 10 Cal. 460. 

21. A mandamus directing the board of 
Supervisors to proceed and audit certain 
accounts of the relator, does not necessari- 
ly require the board to allow the accounts : 
such board have a discretion in respect to 
their action in this regard, tbongh com- 
pelled to act on the subject matter of the 
clJEum : such writ doea not control or pre- 
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scribe the mode or determine the result of 
their action. People v. Supertnsors of 
San Francisco County, 11 Cal. 47. 

22. The board of supervisors of a county 
cannot settle with the county treasurer at 
a special meeting of said board, unless 
they have first given public notice of such 
meeting, and specified in such notice that 
such business will be transacted. El Do- 
rado County v. Heed, 11 Cal. 132. 

23. The board of supervisors of a coun- 
ty possesses no power to allow the county 
auditor compensation for the issuance and 
cancellation of warrants drawn on the 
county treasurer. People v. JSl Dorado 
County, 11 Cal. 174. 

24. An act of the legislature authorizing 
and directing the board of supervisors of 
the city and county of San Francisco to 
audit and allow the claim of a judgment 
creditor is not unconstitutional, as being 
judicial in its character. People v. Super- 
visors of San Francisco County, 1 1 Cal. 
211. 

25. The board of supervisors has no 
power to direct and authorize the treasur- 
er to pay warrants in violation of the pro- 
visions of the statute. McDonald v. Mad- 
duo;, 11 Cal. 190. 

26. It was the intention of the legisla- 
ture, by the twenty-fifth section of the act 
creating a board of supervisors throughout 
this State, to transfer from the courts of 
sessions to the boards of supervisors, the 
general and special powers and duties of 
a civil character, which had before the 
passage of that act been vested in such 
court. People v. Bircharn, 12 Cal. 54. 

27. The record of the proceedings of 
a board of supervisors under their seal is 
prima facie evidence of such proceedings. 
Ih. 56. 

28. The board of supervisors of the city 
and county of San Francisco have no con- 
trol over the treasurer in the payment of 
the interest and principal of the sinking 
fund of that city. The allowance or dis- 
allowance, auditing or refusing to audit of 
the board, are alike immaterial. People 
V. Supervisors of San Francisco County, 
12 Cal. 301. 

29. The board of supervisors cannot or- 
der a special election to fill a vacancy in 
the office of county judge. People v. 
Martin, 12 Cal. 411. 

30. The board of supervisors of a coun- 
ty is a special tribunal with mixed powers, 
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administrative, legislative and judicial, and 
jurisdiction over roads, ferries and bridges 
is given to it by statute. Its judgments or 
orders cannot be attacked collaterally any 
more than the judgments of courts of 
record. Waugh v. Chauncey, 13 Cal. 13. 

31. The supervisors sitting as a board 
of equalization have no power to raise the 
valuation of land as fixed by the assessor, 
without notice to the owner. The general 
notice of the sitting of the board by publi- 
cation does not amount to the notice re- 
quired. If the board raised the tax with- 
out proper notice to the owner, their action 
is void, and the assessment remains in full 
forcq. Paiten v. Green, 13 Cal. 329. 

32. Mandamus will not lie to compel 
the supervisors of a county to order a 
special election to fill vacancies in the of- 
fices of assessor and sherifi*. People v. 
Supervisors of Santa Barbara County, 14 
Cal. 102. 

33. An act of the legislature authoriz- 
ing boards of supervisors to appoint a col- 
lector of foreign miners* licenses is not 
unconstitutional. People v. Squires, 14 
Cal. 17. 

34. Under the consolidation act of 1858, 
the board of supervisors of the city and 
county of Sacramento have no power to 
create the oflice of assistant clerk to the 
board, nor to raise the salaries fixed in 
the tw^enty-fourth section of the act, and 
their action, in creating such office and 
raising such salaries, may be reviewed on 
certiorari. Robinson v. Supervisors of 
Sacramento County, 16 Cal. 211. 

35. That act is an enabling statute, 
creating a board with special powers and 
jurisdiction, and the board has only the 
powers conferred by the act. lb. 
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I. In general. 



1. The supreme court is authorized to 
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render such judgment as substantial jus- 
tice shall require, but by this is intended 
substantial legal justice, ascertained and 
determined by fixed rules and positive 
statutes, and not the abstract and varying 
notions of equity entertained by each in- 
dividual. Harris v. Brown, 1 Cal. 98. 

2. A party should present his whole 
case on the first hearing, and ought not to 
be permitted to argue it by peacemeal. 
On rehearing he will not be allowed to 
raise new points. Grogan v. JRtickle, 1 
Cal. 197. 

3. The supreme court may after a 
judgment direct a rehearing in a cause be- 
fore a remittitur is sent down and filed in 
the court below ; but if the remittitur is 
sent down after the order of rehearing is 
made, the court still has jurisdiction. Gro- 
gem V. Ruckle, 1 Cal. 194; Mateer v. 
Brown, 1 Cal. 231. 

4 The unconstitutionality of the stat- 
ute empowering the governor to commis- 
sion a person as judge of the supreme 
court during the temporary absence of one 
of its judges, fully discussed. People v. 
WelU,2 Cal. 198; 610. 

5. At common law, the appellate court 
either affirms or reverses the judgment, 
upon the record before it* The opinion 
which is rendered is advisory to the infe- 
rior court, and after the reversal of an er- 
roneous judgment, the parties in the court 
below have the same rights which they 
originally had. Steams v. Aguirre, 7 Cal. 
448. 

6. In holding the judiciary act of 1789 
to be constitutional, we by no means recog- 
nize an unlimited right of appeal ftx>m the 
decisions of the supreme court of the State 
to that of the United States. Ferris v. 
Goover, 11 Cal. 179. 

7. A motion to amend the judgment of 
the supreme court must be made within 
the ten days allowed for filing a petition 
for rehearing. Gray v. Gray, 11 Cal. 
341. 

8. The legislature cannot require the 
supreme court to give the reasons for its 
decisions in writing. The constitutional 
duty of the court is discharged by the ren- 
dition of its decisions. Houston v. Wtl- 
Hams, 13 Cal. 25. 



II. Jurisdiction. 

9. The constitution of the State con- 
fers the authority of peace officers upon 
the justices of the supreme court and the 
district judges. People v. Smith, 1 Cal. 13. 

10. The supreme court has no jurisdic- 
tion in cases where the matter in dispute 
is less than two hundred dollars, nor has 
the constitution which defined this juris- 
diction excepted those cases pending before 
its adoption. Luther v. Ship Apollo, 1 
Cal. 16; Simmons y, Brainard, 14 Cal. 
278. 

1 1. The judiciary act of February 28th, 
1850,* provides that an appeal may be 
taken from any final judgment of a court 
of first instance, rendered since the first 
day of January, 1847, and if the decis- 
ion of the court below be a final judgment, 
an appeal lies ; otherwise not. Loring v. 
JUsley, 1 Cal. 27. 

12. The legislature has not provided 
the supreme court with a jury in any case, 
nor authorized it to cause an issue of facts 
to be made up in that court and referred 
to another court for trial. All issues of 
fact are to be tried in the inferior courts 
of this State. Ex parte the Attorney Gen- 
ial, 1 Cal. 87. 

13. The constitution has not clothed the 
supreme court with the powers and juris- 
diction of the court of king's bench in 
England. Ih, 

14. The supreme court is strictly an ap- 
pellate tribunal, and has no original juris- 
diction except in cases of habeas corpus, 
and consequently is not empowered to is- 
sue a writ of quo warranto for the pur- 
pose of inquiring by what authority a 
person exercises the duties of an office. 
Ih. 88. 

15. The supreme court having no orig- 
inal jurisdiction to issue a writ quo war- 
ranto, application for the same should be 
made to the district court, and should the 
relief be refused which it alone has the 
power to grant, the supreme court may is- 
sue the writ of mandate commanding the 
necessary process to be issued, or by its 
writs of injunction or prohibition pre- 
vent the abuse of power and correct errors 
on appeal in the exercise of their powers. 
Ih. 89. 
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16. The constitution has not enumer- 
ated the courts from whose judgments an 
appeal will lie to the supreme court, and 
the statutes have not conferred upon the 
supreme court appellate jurisdiction over 
judgments of county courts.* Warner v. 
Ball, 1 Cal. 91. 

17. The supreme court cannot exercise 
the jurisdiction conferred by the constitu- 
tion uptil the mode in which it shall be 
exercised is prescribed by statute. Jb. 

18. The supreme court is strictly a 
ooort of appellate jurisdiction, but it may 
exercise its appellate jurisdiction by means 
of the process of mandamus ; so also it 
seems by means of the writs of habeas cor- 
pus, certiorari, supersedeas, prohibition, &c. 
People V. Turnery 1 Cal. 144; White v. 
LigkthaU, 1 Cal. 348 ; Adam* v. Tovm, 
3 Cal. 248. 

19. To enable a court of strictly appel- 
late jurisdiction to issue the writ of man- 
damus, it must be shown to be an exer- 
cise, or be necessary to the exercise, of 
appellate jurisdiction. People v. Turner, 
1 Cal. 146. 

20. The several distiict courts of the 
State have all the same jurisdiction and 
powers, and stand on the same level, and 
one cannot attempt by the writ of man- 
damus to supervise, direct, or restrain the 
action of another, and this power must ex- 
ist in the supreme court, for without it the 
judiciary system would be irremediably 
imperfect. Jb, 149. 

21. The supreme court is strictly an 
appellate court, having no original juris- 
diction, and its appellate jurisdiction ex- 
tends only to those cases in which the leg- 
islature authorizes it to entertain appeals. 
No power was conferred upon the supreme 
court to review the judgments of the 
county courtst on appeal. White v. Light- 
hall, 1 CaL 347 ; Adams v. Town, 3 Cal. 
248. 

22. Though the plaintiff recover less 
than two hundred dollars, the defendant is 
entitled to an appeal, if the costs added to 
the judgment, exceed two hundred dollars. 
Gordon v. Ross, 2 Cal. 157 ; overruled in 
Dumphey v. Guindon, 13 Cal. 30. 

23. If inferior courts exceed their pow- 
ers, the supreme court in every case within 



•Tbe aci of May Ifttb, l&'M, confen this appellate Jarladic- 
tion on the aupremo court. 

fThe amendment to the code of Maj' I5th, 1854, conferred 
Jurisdiction on the lapreme court In appeals flrom the 
county courts. 



its reach would not fail to interfere by 
a certiorari. Ex parte Hanson, 2 Cal. 263. 

24. Where the constitution gave the 
supreme court appellate jurisdiction, but 
the statute failed to provide the manner of 
appeal, a writ of error would lie to take 
the case up. Adams v. Town, 3 Cal. 248 ; 
MiddkUm v. Gmdd, 5 Cal. 190. 

25. When a case has been once taken 
to an appellate court, and its judgment ob- 
tained on the points of law involved, such 
judgment, however erroneous, becomes the 
law of the case, and cannot on a second 
appeal be altered or changed. Dewey v. 
Gray, 2 Cal. 377 ; Clary v. Hoaghmd^ 
6 Cal. 687 ; Gunter v. iMffan, 7 Cal. 592 ; 
California Steam Nov, Co, v. Wright, 8 
Cal. 592 ; Caho6H v. Levy, 10 Cal. '216 ; 
Davidson v. Dallas, 15 Cal. 82. 

26. In equity, the supreme court, on an 
appeal, has full power and jurisdiction for 
the purposes of equity to correct the er- 
rors of the court below, in whatever shape 
or by whatever party the appeal is taken 
up. Grayson v. Guild, 4 Cal. 125. 

27. Under the act of March, 1854, re- 
quiring the sessions of the supreme court 
to be holden at the capital of the State, it 
became the duty of this court to ascertain 
for its own action the locality of the seat 
of government People v. Bigler, 5 Cal. 24. 

28. No appeal was allowed by law from 
the county court to the supreme court 
prior to the first day July, 1854. Mid- 
dkton V. Gould, 5 Cal. 191. 

29. The constitution of the State confers 
upon th^ supreme court appellate jurisdic- 
tion in all cases where the amount in con- 
troversy exceeds two hundred dollars. Zan- 
der y, Coe, 5 Cal. 231 ; Adams v. Woods, 8 
Cal. 314 ; Conant v. Gonant, 10 Cal. 253. ' 

30. The supreme court has no appel- 
late jurisdiction in cases of misdemeanor 
or crimes of a less degree than felony, 
and no jurisdiction can be conferred by 
the statute in these cases. People v. Ap- 
plegate, 5 Cal. 296; People v. Shear, 7 
Cal. 140; People v. Vick,7 CaL 166; 
People y, Cornell, 16 Cal. 188. 

31. The supreme court is an appellate 
tribunal, and can take no originaJ juris- 
diction however confen*ed. JSx parte 
Knowles, 5 Cal. 301. 

32. Where a case has once been de- 
cided on appeal, the judgment, however 
erroneous, becomes the law of the case, 
and cannot on a second appeal be altered 
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or changed, and this applies not only to 
questions of law but to questions of juris- 
diction. Clary v. Jloaglandj 6 Cal. 688. 

33. Where the right to determine the 
extent and effect of restriction is either 
expreflsly, or by necessary implication, 
confided to the legislature, then the judi- 
ciary has no right to interfere with the 
legislative construction. But in all other 
cases of restriction it is the right and duty 
of the supreme court to decide the effect 
and extent of the restriction in the last 
resort, and the question whether that 
right is vested in the legislature or in the 
judiciary must be equally decided by the 
supreme court. Nougv^ v. DougloMy 7 
Cal. 69. 

34. It is the right and duty of the su- 
preme court on habeas corpus to review 
the decisions of inferior courts in cases 
of contempts. Ex parte Rowe, 7 Cal. 
182 ; Ware v. RohifUim^ 9 Cal. Ill; over- 
ruling £x parte Cohen, o Cal. 495. 

35. The legislature has not the power 
to impair or take away the appellate juris- 
diction of the supreme court, but it has 
the power to prescribe the mode in which 
appeals may be taken. Haight v. Gay, 8 
Cal. 300 ; AdatM v. Woods, 8 Cal. 314. 

36. The supreme court has the power 
under its rules to reinstate causes which 
had been dismissed at a previous term. 
Haight v. Gay, 8 Cal. 300. 

37. The constitution of this State con- 
fers upon the supreme court appellate 
power in all cases where the amount in 
controversy exceeds two hundred dollars, 
and this appellate power, having been con- 
ferred by the constitution, cannot be taken 
away or impaired by act of the legislature. 
Adams V. Woods, 8 Cal. 314. 

38. There are but two appellate tri- 
bunals under the constitution — the county 
and supreme courts — and neither of these 
courts has the right to take original juris- 
dietion of any case they can hear upon 
appeal. People v. Fowler, 9 Cal. 89. 

39. The supreme court possesses ap- 
pellate power in all cases ; provided, that 
when the subject of litigation is capable of 
pecuniary computation, the matter in dis- 
pute must exceed in value or amount two 
hundred dollars, unless a question of the 
legality of a tax, toll, impost or municipal 
fine is drawn in question. Conant v. Co- 
nant, 10 Cal. 253. 

40. The supreme court possesses appel- 



late jurisdiction from a decree rendered in 
a suit for divorce from the boad^of matri- 
mony, lb. 

41. Unless it affirmatively appear in 
the record that a copy of the notice of ap- 
peal has been served on the adverse party 
or his attorney, the supreme court cannot 
take jurisdiction of the case. Hildreth v. 
Guindon, 10 Cal, 490. 

42. The supreme court will not enter- 
tain jurisdiction in cases where the record 
fails to show that judgment and costs 
amount to over two hundred dollars. 
Doyle V. SeawaU, 12 Cal. 280. 

43. The supreme court has jurisdiction 
to hear and determine appeals from the 
judgment of a county court, on questions 
of fraud, made on the petition of an in- 
solvent for a discharge from his debts. 
Fisk V. Bis Creditors, 12 Cal. 281. 

44. The supreme court has no jurisdic- 
tion of an action where the amount in- 
volved is less than two hundred dollars, 
though the costs added thereto would in- 
crease it beyond two hundred dollars. 
Dumphey \, Guindon, 13 Cal. 30; over- 
ruling Gordon v. Ross, 2 CaL 256. 

45. The words " matter of dispute" in 
the constitution, conferring jurisdiction on 
the supreme court, mean the subject of 
litigation — the matter for which suit is 
brought. DumpheyY, Guindon, 13 Cal. 30. 

46. The supreme court has the right to 
compel inferior tribunals to proceed to hear 
and determine causes of which they refuse 
to take cognizance, and this by virtue of 
its appellate powers and its authority to 
issue process necessary to give them effect. 
Purcell V. McKune, 14 Cal. 231. 

47. The supreme court has no jurisdic- 
tion where the amount in dispute is less 
than two hundred dollars, though an offset 
be pleaded. Simmons v. Brainard, 14 
Cal. 278. 

48. Plaintiff obtained a preliminary in- 
junction, restraining defendants from ob- 
structing a road leading to plaintiff's mine. 
Upon the answer being filed, the injunction 
was dissolved. Plaintiffs being about to 
appeal from the order dissolving the in- 
junction, the judge thereupon made an 
order that upon such appeal being perfect- 
ed by filing a bond, etc., as required by 
him, the order granting the injunction 
should be revived, and continue in force. 
Plaintiffs perfect the appeal, and apply to 
the supreme court for an injunction, pend- 
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ing the appeal, on the ground that defend- 
ants are disregarding said reviving order, 
and obstructing to the ruin of plaintiffs : 
held, that the application must be denied, 
if this court had the power to grant it ; 
that the remedy of plaintiifs under the re- 
viving order is ample to protect them until 
the appeal can be heard, or the injunction 
be dissolved by some competent authority. 
Eldridge v. Wmght, 15 Cal. 89. 

49. The supreme court has no power 
to grant an injunction pending an appeal. 
Hicks V. Michael, 15 Cal. 114. 

50. The supreme court has no jurisdic- 
tion on appeal of a motion to offset in 
part a judgment for less than two hundred 
dollars, against another judgment t>f six 
hundred dollars. OrandaU v. Eleny 15 
Cal. 408. 

51. Where, in an action of forcible en- 
try and detainer, the judgment is for the 
possession of the premises, and ninety-four 
dollars, treble damages, besides costs — ^the 
title not being involved — query, whether 
the supreme court has jurisdiction of an 
appeal from the county court. Paul v. 
Silver, 16 Cal. 76. 

52. On an indictment for an assault 
with intent to commit murder, defendant 
plead guilty to an assault with a deadly 
weapon with intent to commit bodily in- 
jury, and upon this plea, was adjudged to 
pay a fine of $1,200, or be imprisoned in 
the county jail. Defendant appeals : held, 
that the supreme coui*t has no jurisdiction 
of the appeal, the offense for which de- 
fendant was punished being a misdemean- 
or only, and not a felony. People v. Cor- 
nell, 16 Cal. 188. 

See Appeal. 



ni. Costs in the Supreme Court. 

53. Where a judgment was affirmed in 
part and reversed in part, the respondent 
was allowed his costs in the court below, 
but was required to pay the costs of the 
appeal. Cole v. Swanston, 1 Cal. 54. 

54. The clerk of the supreme court, in 
entering up the judgments adds the words 
** with costs," and annexes to the remit- 
titur a copy of the bill of costs filed; 
these words are a sufficient awarding of 
costs for the clerk below to issue an exe- 



cution, dig of MarytviUe v. Buchanan, 
3 Cal. 213. 

55. The judgment of the supreme court 
on appeal and costs consequent thereon is 
final, and the district court has no author- 
ity to prevent immediate execution of the 
judgment of this court, so remitted. lb. 

56. In an action for a dissolution of a 
copartnership, on appeal the appellate 
court modified the decree, and under the 
circumstances of the case the costs of the 
appeal were equally divided between the 
plaintiff and the defendant Crosby v. 
McDermiU, 7 Cal. 148. 

57. Where a judgment of the court was 
incorrect in part, the appellate court or- 
dered the court below to modify its judg- 
ment accordingly, and the appellants re- 
covered the costs of their appeal. Welsh 
V. Sullivan, 8 Cal. 512. 

58. If any one or more of the parties 
desire a modification of the judgment as 
to costs, the proper application should 
have been made within the ten days al- 
lowed for filing a petition for a rehearing. 
Grat/ V. Cfray, II Cal. 341. 

59. Where a case is remanded for 
further proceedings and costs awarded in 
this court, in general terms, the costs on 
appeal only are included, leaving the oosts 
of the former trial to abide the event of 
the suit. lb. 

60. The costs upon the appeal are prop- 
erly the costs of the supreme court, and 
the costs of making up the appeal in the 
court below, including the costs of making 
out the transcript. lb. 

61. If no motion be made in 4he court 
below to correct a clerical error disclosed 
by the pleadings, the error will be corrected 
in the supreme court at appellant's cost. 
Tryon v. Sutton, 13 Cal. 491. 

62. Where a judgment is against two, 
one ouly of whom appeals, and the appeal 
is dismissed with twenty per cent, dam- 
ages, the damages with the costs do not 
become part of the original judgment, and 
the redemptioner is not bound to pay them 
when he redeems from a sale under the 
judgment The clerk below can issue 
execution for these damages and costs. 
McMBan v. Vischer, 14 Cal. 241. 

63. Where costs, on appeal to the su- 
preme court, are not entered on the judg- 
ment docket in the court below, they do 
not become a lien until the levy of an 
execution. Chopin v. Broder, 16 CaL 420. 
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64. Where in ejectmeDt the facts found 
by the court authorized a judgment for 
possession but not for damages, the judg- 
ment, being for possession and damages, 
was affirmed in the supreme court, upon 
respondent's remitting the damages and 
paying the costs of appeal. DoU v. Feller, 
16 Cal. 434. 



SURETY. 



I. On an Obligation. 
n. On an Undertaking. 



I. On an Obligation. 

1. A grantor of a promissory note is 
entitled to demand and notice of protest. 
Biggs v. Waldo, 2 Cal. 487 ; Pierce v. 
Kennedy, 5 Cal. 139 ; Brady v. Begnolds, 
13 Cal. 32 ; Geiger .v. Clark, 13 Cal. 580. 

2. Where a party signs a joint and 
several promissory note, he is not entitled 
to notice of demand and nonpayment, 
though in fact he signed as surety, and 
such fact was known to the payee. Hum- 
phreys V. Crane, 5 Cal. 175 ; Hartman v. 
Burlingame, 9 Cal. 561. 

3. A mere neglect to sue the principal 
will not exonerate the surety. Ih, 

4. Where A authorizes B to sign his 
name as surety to a note, and B signs A's 
name with his own as joint and several 
makers of the note, A is not liable. Bryan 
V. Berry, 6 Cal. 396. 

5. Neglect to sue a contractor for his 
first breach of contract does not operate 
so as to release his sureties for subsequent 
breaches. City of Sacramento v. Kirk, 7 
Cal. 420. 

6. Where the authority given by the 
defendants was to sign his name to a 
promissory note, as surety, and not as 
principal, and the authority was not exer- 
cised in the manner delegated, the plaintiff 
cannot recover. Bryan v. Berry, 6 Cal. 
397 ; Sayre v. Nichols, 7 Cal. 538. 

7. An outstanding liability, as surety or 
endorser for another, together with an ex- 
press promise by such surety or endorser 



to the principal, that he will make the 
debt his own and pay it, is a sufficient 
consideration for an express promise to 
pay an equal amount in a promissory note. 
Gladwin v. Gladwin, 13 Cal. 332. 

8. If a party sign a promissory note, 
and append to his name the word " secur- 
ity," or " surety,** he only means to bind 
himself as such, and not as principal. 
Sayre v. Nichols, 7 Cal. 538. 

9. The failure of a holder of a note to 
sue when requested by a surety does not 
operate to discharge the liability of the 
latter. If the surety desires to protect 
himself he must pay the debt and proceed 
against the principal, or apply to a court 
of equity to compel the holder to proceed 
against the principal. Hartman v. Bur^ 
lingame, 9 Cal. 561. 

10. Where a promissory note is signed 
by two persons in the same manner, with 
nothing on the face of the note to show 
that one was merely a surety, he cannot 
set up in defense that he was such, and 
that the plaintiff had not sued in due 
time, and had given no notice of demand 
and protest. Kritzer v. Mills, 9 Cal. 23. 

11. One who signs a note to pay abso- 
lutely at a certain time, although he 
writes the word surety to his name, is not 
guarantying another contract, but he is 
making his own, and whether the consid- 
eration of the contract inure to him or his 
friend is wholly immaterial, so far as the 
construction and obligation of it are con- 
cerned. Aitd V. Magruder, 10 Cal. 288. 

12. The word surety written opposite 
the name of one of the makers indicates 
no more than that as between the payors 
such maker is his surety. It is convenient 
for the purpose of evidence in case the 
surety has to pay the money, but it does 
not in any way control the words of the 
note as between such payor and the payee. 
lb. 289. 

13. The sureties are entitled to stand 
on the precise terms of the contract, and 
there is no way of extending their liability 
beyond the stipulation to which they have 
chosen to bind themselves. Tarpey v. 
SkiUenberger, 10 Cal. 390. 

14. Mere extension of time to the 
maker of a promissory note is not suf- 
ficient to discharge a surety or endorser. 
To operate as such discharge the agree- 
ment with the maker must be founded 
upon a valuable consideration, and be such 
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as will suspend the right of action against 
the maker. Williams v. CoviUaud^ 10 
Cal. 426. 

15. Plaintiff was surety on a contract 
for the payment of money, upon which 
judgment was obtained against all the 
parties, and execution was subsequently 
issued and levied upon property of the 
principal sufficient to satisfy the same. 
After the levy, the sheriff, under the di- 
rections of the plaintiff in execution, took 
the principal's note for the amount of the 
judgment and released the levy. Subse- 
quently a second execution was issued upon 
the judgment^ and an attempt made to levy 
it on the property of plaintiff: held, that 
the release of the levy of the first execu- 
tion and the taking of the principal's note, 
discharged the surety. Morley v. Dicken- 
son, 12 Cal. 563. 

16. February 26th, 1855, Page, Bacon 
& Ck). were indebted to plaintiff, and the 
debt was due. That firm being then 
unable to pay, an agreement was made 
between them and plaintiff, dated on that 
day, by which an extension was to be 
given the firm of two, four, six and eight 
months from date — the debt to be paid in 
equal installments. In consideration of 
this extension, defendant and others signed 
and delivered to plaintiff an instrument 
dated February 26th, 1855, guaranteeing 
the payment by P., B. & Co. of such in- 
debtedness in the installments, and at the 
different times, in said agreement and cer- 
tificate set forth, conditioned to be void 
when said certificates were fully paid. In 
fact, said agreement did not mention cer- 
tificates. March 13th, 1856, P., B. & 
Co. issued to plaintiff certificates for his 
indebtedness in installments, at two, four, 
six and eight months from that date : held, 
that defendant is not liable on his guaran- 
ty, which was to pay at the times men- 
tioned in the agreement; that plaintiff, 
having taken certificates, dated March 
13th, 1856, thereby extended the time of 
payment, and released defendant, who was 
a mere surety. Gross v. Parrott, 16 Cal. 
145. 

See Bond, Endorser, Guarantor, 
Protest. 



II. On an Undertaking. 
17. Where a bond was given in pursu- 



ance of the code of 1850 providing for the 
collection of demands against boats and 
vessels, for the discharge of the vessel in 
a case where the vessel was not liable to 
be attached under the act : held, that judg- 
ment rendered against the principal and 
sureties in the bond was erroneous, and 
that a bond given for the release of a ves- 
sel, when the vessel was not liable to 
seizure under the act, was invalid. Mc- 
Queen V. Ship Russell^ 1 Cal. 1 66. 

18. The district attorney can bring suit 
against the sureties on a bail bond at any 
time after the adjournment of the term at 
which the recognizance was declared for- 
feited. People V. Carpenter, 7 Cal. 403. 

19. Sureties in a bail bond cannot avail 
themselves in defense to an action thereon 
of an insufficiency of the justification of 
the undertaking. Ih, 

20. Where a defendant in a replevin 
suit failed to claim the return of the prop- 
erty in the answer, and on the trial the 
jury found a vei*dict for the defendant on 
which the court rendered judgment against 
plaintiffs for cost**, which were paid : held, 
that the payment of the judgment as taken 
was a complete discharge of plaintiff's 
sureties "on the undertaking. Chambers 
V. Waters, 7 Cal. 390. 

21. In an action of replevin where the 
defendant has required the return of the 
property, and given an undertaking for 
such purpose, a judgment for plaintiff in 
order to hold the sureties on the under- 
taking must be in the alternative as re- 
quired by the code. Nickerson v. Chal- 
terton, 7 Cal. 571. 

22. In an action against the sureties on 
a replevin bond, it is necessary to allege 
and prove that the property was delivered 
to the party requiring it and for whom the 
bond was given. lb. 

23. The liability of the sureties cannot 
be more than the value of the property 
fixed by the judgment in the original suit. 
lb. 572. 

24. Where a judgment is rendered 
against A and his sureties, and A and a 
portion of his sureties, in order to secure 
the payment of said judgment, mortgaged 
their property, subsequent to which the 
execution under the judgment is levied 
upon sufficient property of B, a surety not 
joining in the mortgage, to satisfy the judg- 
ment, and afterward is voluntarily re- 
leased : held, that no action can be main- 
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tained on the mortgage, for the levy satis- 
fied the judgment People v. Ckisholm, 
8 Cal. 30. 

25. Where the plaintiff in replevin 
gives the statutory undertaking, and takes 
possession of the property in suit, and is 
afterward nonsuited and judgment entered 
against him for the return of the property 
and costs : held, that his sureties are lia- 
ble for damages sustained by defendant by 
reason of a failure to return the goods, 
but not for damages for the original tak- 
ing and detention, the value of the goods 
not having been found by the jury. Gin- 
oca V. Atwood^ 8 Cal. 448. 

26. The sureties on the bail bond of a 
defendant arrested in a civil action are not 
bound to surrender the defendant within 
ten days afler judgment against him, un- 
less the plaintiff takes such measures as 
would authorize the officer to hold defend- 
ant in custody. Allen v. Breslauer, 8 Cal. 
554. 

27. The sureties upon the official bond 
of an officer are only responsible for the 
official acts and not for private debts. 
Hill V. KemMe, 9 Cal. 72. 

28. Where the obligors in a sheriff's 
bond bind themselves jointly and severally 
in specific sums designated, they may all 
be joined in the same action, but separate 
judgments are required. People v. Ed- 
wards, 9 Cal. 293. 

29. The defect in the approval of a 
sheriff's bond cannot be set up as a de- 
fense in an action on said bond against the 
sureties. The object of the law in requir- 
ing the approval is to insure greater security 
to the public, and it does not lie in the 
obligors to object that their bond was ac- 
cepted without proper examination into its 
sufficiency by the officers of the law. Ih, 

30. In an action against the sureties on 
an injunction bond, the condition of which 
is, that the plaintiff in the suit for whom the 
sureties undertook should pay all damages 
and costs that should be awarded against the 
plaintiff by virtue of the issuing of said in- 
junction by any competent court, and the 
complaint did not aver that any damage had 
been awarded : held, that such complaint 
is fatally defective. Tarpey v. ShiUen- 
herger, 10 Cal. 390. 

31. A failure of sureties upon an under- 
taking on appeal to justify, when they are 
expected to, leaves the appeal as though no 
undertaking had been filed, and ineffectual 



for any purpose. Lower v. Knox^ 10 Cal. 
480. 

32. A motion against a sheriff and his 
sureties, under the provision of the ninth 
section of the '*act concerning sheriffs," 
pa3sed April 29th, 1851, is a summary 
proceeding in derogation of the common 
law, and is penal in its character, and for 
these reasons the act must be strictly con- 
strued. Wilson V. Broder^ 10 Cal. 488. 

33. Where an assignment of a note and 
mortgage has been made to plaintiffs to in* 
demnify them as sureties on a bail bond 
for the assignor, and where suit is then 
pending on such bond, it is proper for them 
as such assignees to institute suit on the 
note and mortgage, and a decree of fore- 
closure in such case, with direction to pay 
the money into courts to await the further 
decree of the court is proper, or at least 
there is no eiTor in such a decree to the 
prejudice of the defendant. Hunter v. 
Leran, 11 Cal. 12. 

34. A surety has a right to stand on the 
precise terms of his contract. He can be 
held to no other or different contract* 
Ptople v. Busier, 11 Cal. 220. 

35. In the case of sureties on the offi- 
cial bond of a county treasurer, they all 
contract together and with reference to the 
common responsibility. In case of a 
breach or loss each surety has his recourse 
for contribution on his fellows. The dis- 
charge of one of the obligors affects the 
contmct as to all, and amounts to a release 
of all as to all future acts of such official. 

36. The sureties on a bond given by the 
party in the original suit to perform any 
decree that might be rendered therein, 
cannot, any more than the party, obttun 
the aid of chancery to vacate a judgment 
against the principal, unless he shows that 
he has exhausted all proper diligence to 
defend in the suit in which judgment was 
rendered. Riddle v. BakeVy 13 Cal. 204. 

37. In an undertaking on appeal, the 
names of the sureties need not appear in 
the body of the paper. Dore v. Covey, 
13 Cal. 507. 

38. Residence of the sureties and their 
occupation, and that the penalty must be 
double the amount of the judgment, are 
directory provisioni*. lb. 

39. Where a surety undertakes that his 
principal shall pay any judgment to be 
rendered, etc., the judgment against the 
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principal is conclusive against the surety. 
Pico V. Webster, 14 Cal. 204. 

40. In the case of official bonds, the 
sureties undertake in general terms that 
the principal will perform his official 
duties ; and a judgment against the officer 
in a suit to which they were not parties is 
not evidence against them. Ih, 

41. That the sureties had notice of the 
suit against the principal amounts to 
nothing, unless it was notice according to 
the statute, or unless they appear volun- 
tai"ily as parties to the record. Ih, 

42. No recovery can be had on a bond 
purporting to be the joint bond of the 
principal and sureties, but signed by the 
latter only. The presumption is that such 
signed upon the understanding that the 
others, named as obligors, would also sign ; 
otherwise as to an undertaking under our 
system. City of Sacramento v. Dunlap, 

14 Cal. 423. 

43. An appeal will not be dismissed on 
the ground of insufficiency in the justifica- 
tion of the sureties on the undertaking, 
where the undertaking was both to render 
the appeal effectual and to stay execution, 
and the justification was sufficient for the 
former purpose. Dobbins v. DoUarhide, 

15 Cal. 374. 

44. Where the examination of the sure- 
ties does not disclose sufficient property to 
make the undertaking operate as a stay, 
but does disclose suiScient to render the 
appeal effisctual, respondent's remedy is by 
motion in the court below for leave to pro- 
ceed on the judgment, notwithstanding the 
undertaking, and not by motion in the su- 
preme court to dismiss the appeal. lb. 

45. The statute requires the places of 
residence and occupation of the sureties to 
be stated in an undertaking on appeal, 
only when a stay of execution upon a 
judgment directing the payment of money 
is sought lb. 375. 

46. After notice of exception to the 
sufficiency of the sureties on an under- 
taking on appeal to the supreme court, 
they cannot justify without notice to the 
adverse party ; and in this case the justi- 
fication being made without notice, the 
appeal was ordered to be dismissed unless 
appellants within ten days file a new un- 
dertaking, and the sureties thereon justify 
upon notice to the respondent. Stark v. 
BarreU, 15 Cal. 364. 

47. Plaintiff sued out an attachment 



against K., and the sheriff levied it on 
certain goods. Other creditors issued at- 
tachments, which were levied by the sheriff 
on the same goods. Plaintiff then dis- 
missed his attachment, and sued the sheriff 
in replevin, claiming that K. obtained a 
portion of the goods of plaintiff by fraud. 
Instead of taking the goods out of the 
sheriff's possession, plaintiff made an ar- 
rangement with the sheriff, whereby he 
agreed to sell the goods, and keep the 
proceeds to answer any judgment plaintiff 
might obtain in his replevin suit. Sheriff 
sold the goods, paid the money into court, 
saying nothing about this arrangement, 
and the money was paid, by order of court, 
on the claims of the other creditors. The 
sureties of the sheriff had nothing to do 
with, and gave no sanction to the arrange- 
ment. Plaintiff had judgment in replevin : 
held, that the sureties on the sheriff's 
official bond are not liable to plaintiff for 
the goods or the money received from the 
sale — this agreement between him and 
plaintiff being no part of the sheriff's 
official duty; that the sheriff, as such, had 
no legal authority to sell these goods and 
to hold the money on bailment for plaint- 
iff; and that, in so far as plaintiff trusted 
the sheriff with the goods, and authorized 
him to sell them, he became the agent of 
plaintiff, and must be looked to as such. 
SchlosB v. White, 16 Cal. 68. 

48. Sureties on the sheriff's official 
bond in this State stipulate for his official, 
not his personal dealings, and are entitled 
to stand on the precise terms of their 
contract lb. 

49. Where an appeal is taken by a 
party, and as a condition to give it effect, 
a bond or undertaking, with or by sureties, 
is annexed — the undertaking being execu- 
ted for the benefit of the appellant — the 
law presumes it was executed at his re- 
quest, and probably no proof of that fact 
is requisite in a suit by the surety against 
the appellant, for money paid on account 
of the suretyship. At all events, very 
slight proof of such request would be re- 
quired. Bostic V. Love, 16 Cal. 73. 

50. In suit in the district court, on a 
bond given in the court of sessions for the 
appearance there of a party indicted for 
misdemeanor — the court of sessions having 
declared the bond forfeited for nonappear- 
ance — the sureties cannot defend on the 
ground that the judgment of forfeiture was 
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erroneous. That judgment cannot be thus 
revbed. People v. Wolf, 16 Cal. 385. 

.51. The question, whether a party in- 
dicted for misdemeanor has an absolute 
right to appear by attorney and defend, so 
as to prevent the forfeiture of his bond, 
not passed on. Ih, 386. 

See Bond, Undertaking. 



SURPRISE. 

1. On a motion for a new trial on the 
ground of surprise at a trial, by the non- 
attendance of witnesses, the affidavit 
should show that reasonable diligence had 
been used in endeavoring to procure the 
attendance of the witnesses, and should set 
forth particularly and distinctly the facts 
which the party expects to prove by the 
witnesses. Rogers v. Huie^ 1 Cal. 432. 

2. Where a slight degree of prudence 
would guard against surprise, it is not suf- 
ficient ground to allege for a new trial. 
Brooks V. Lyon^ 3 Cal. 113. 

3. Where one party to an action is 
misled by the act of the other, justice de- 
mands that a new trial should be granted. 
Pinkham v. McFarland, 5 Cal. 138. 

4. Surprise at the testimony of a wit^ 
ness called by the adverse party is no 
ground for a new trial, it not appearing 
that the party against whom the testimony 
was given had been misled by previous 
statements of the witness as to what he 
would testify. Taylor v. Ccdifomia Stage 
Co., 6 Cal. 230. 

5. The mistake of counsel as to the 
competency of a witness is no ground for 
granting a new trial. Packer v. Heaion, 
9 Cal. 571. 

6. Surprise at the ruling of the court 
on the trial, as to the admission of testi- 
mony, is not a ground for a new trial. 
Fuller V. ffutckings, 10 Cal. 526. 

7. A party who is unprepared for trial 
at the time of the calling of the case, 
should move for a continuance ; and if he 
fails to do this he waives his want of prep- 
aration and cannot afterwards, when judg- 
ment has gone against him, move for a 
new trial on this ground. Turner v. Mor- 
rison, 11 Cal. 21. 



8. It is not sufficient for a new trial to 
aver that the party thus represented was 
ignorant at the time of the trial of the 
facts. He must show that he could not 
with the use of due diligence, unmixed 
with any negligence on his part, have 
made himself acquainted with or ascer- 
tained the existence of the facts. Wil- 
liams V. Price, 11 Cal. 213. 

9. A new trial will not be granted on 
the affidavit of the attorney of record, that 
he as well as his client and witnesses were 
absent on the trial of the case because of 
a verbal agreement by opposing counsel to 
give notice of a day of trial, when such 
affidavit is met by counter affidavits by the 
opposing counsel, and when an attorney 
did appear and contest the case on the 
trial. McDonald v. Bear River and Au- 
burn W. and M. Co., 13 Cal. 230. 

10. Complaint avers in substance that 
defendant made his note, etc., setting out 
a copy, that plaintiff is holder by titmsfer 
from the payee, etc, and that defendant is 
indebted to the plaintiff thereon in the 
sum, etc. The complaint then avers : 
Plaintiff further shows that afler said note 
was executed, etc., * * * defendant by vir- 
tue of * * * proceedings in insolvency, etc, 
* * * claims to have been discharged from 
the payment of the note and debt herein- 
before mentioned; and plaintiff further 
shows, that after said discharge as afore- 
said, on or about * * * defendant promised 
the payee and other persons that he would 
pay said note to said payee on demand, 
etc.; and that defendant thereby revived 
said obligation, etc Plaintiff herein hav- 
ing rested his case upon proving his note, 
and defendant not introducing any proof 
of his discharge in insolvency, the court 
below instructed the jury to find for 
plaintiff, and afterwards set aside the ver- 
dict and granted a new trial : held, that 
this court will not revise the discretion of 
the court below in granting the new trial ; 
that defendant might well have been taken 
by surprise, and supposed it unnecessary to 
introduce proof of his discharge. Smith 
V. Richmond, 15 Cal. 502. 

11. Where in suit for a mining claim, 
plaintiff in his complaint states the partic- 
ular facta constituting his title, and on that 
title seeks a recovery, and the answer 
denies such title, plaintiff must prove his 
title as averred, at least in substance, and 
he cannot, against defendant's objection, 
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reoover on another and different title. 
And where, in such case, plaintiffs were 
. permitted to prove and recover on a title 
other than the one set up, it was error in 
the court below to refuse a new trial, the 
motion for which was based on an affida- 
vit of defendant that he was taken bj sur- 
prise arising out of the frame of the plead- 
ings, and that he could have rebutted 
plaintiff's case but for this surprise. ^' 
gan v. DeUmey^ 16 Cal. 87. 
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SURVEY. 

1. A survey may be detailed from 
memory by a witness as well as by a dia- 
gram, but must by statute be excluded, 
unless the witness be a county surveyor, 
or be introduced to rebut or explain his 
survey. Vine9 v. Whitton, 4 Cal. 230. 

2. A map made by a county surveyor, 
with protractions of certain lines made by 
his deputy, is admissible in evidence when 
both officers swear to the correctness of 
the protractions. Gates v. Kteff, 7 Cal. 
126. 

3. A mere survey and marking lines of 
a boundary, without an enclosure of the 
premises, is not a possession in law, unless 
made so by complying with the statute in 
reference to the mode of maintaining pos- 
sessory actions on public lands. Bird v. 
Dennisan, 7 Cal. 302. 

4. Where a claim to a tract of land un- 
der a Mexican grant, somewhere within a 
certain larger tract, was ascertained and 
the land segregated by a survey under a 
decree of confirmation by the United 
States supreme court : held, that the land 
became immediately taxable and that an 
assessment thereof will be presumed to 
have been made after the survey, where 
the time allowed by law for the assessment 
extended to a day four days after the 
survey. Palmer v. Bolingy 8 Cal. 389. 

5# A line upon which a ditch is actually 
intended to be dug should be run within a 
reasonable time after the line of prelimin- 
ary survey has been run, in order to make 
the right of the ditchowners date back to 
the survey ; what is a reasonable time 



must depend upon the circumstances of 
the case. * Parke v. Kilhamy 8 Cal. 79. 

6. A private survey is no legal evidence 
of the facts it purports to contain, since if 
it were, any man might recover the land of 
another by including it in his own bound- 
aries. Rose V. Davis, 11 Cal. 141. 

7. Where a private survey is admitted 
as a diagi*am but not as evidence, the court 
should clearly explain to the jury the pre- 
cise purpose and effect of its admission. 
lb. 142. 

8. A survey or map of the United 
States surveyor of a grant is inadmissible 
as evidence to establish boundaries, with- 
out proof of the orders or authority under 
which he acted. lb. 

9. The matter of surveys of floating 
grants belongs to the executive department 
of government, under the legislation of 
Congress on the subject of the public 
lands; with* such surveys the courts of 
justice have nothing to do. Whether in 
justice to the claimants the location should 
have been different from the official survey 
is none of their concern. That belongs to 
a department of government whose action 
is not subject to review by the judiciary. 

Waterman v. Smith, 13 Cal. 413 ; Moore 
V. Wilkinson, 13 Cal. 486 ; Boggs v. Mer- 
ced Mining Co,, 14 Cal. 361 ; Yount v. 
Howell, 14 Cal. 469. 

10. The location of the specific quantity 
may be made by a survey of such quan- 
tity, or by grants with specific boundaries 
of such parts of the general tract as will 
reduce it to such specific quantity. Water- 
man v. Smith, 13 Cal. 416. 

11. The approval of the survey by the 
proper officers is the determination, the 
judgment of the appropriate department 
of the government that the survey does 
conform to such decree. Moore v. Wilkin- 
son, 13 Cal. 487 ; Boggs v. Merced Mining 
Co., 14 Cal. 361. 

12. There is no obligation resting upon 
the claimant of land under a Mexican 
grant, or upon the United States surveyor 
general, to give notice of the official survey 
directed by the final decree of confirma- 
tion to any one, and it i^ of no consequence 
how secretly or how openly the survey is 
made. Boggs v. Merced Mining Co,, 14 
Cal. 358. 

13. In ejectment on a patent issued 
upon a final decree of confirmation of land 
claimed under a Mexican grant, defend- 
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ant cannot set up fraud in the survey, or 
the procurement of the patent, to defeat 
the action. If the defendant have vested 
rights so as to avail him against the asser- 
tion of any claim of the government re- 
specting the premises in controversy, it 
would only follow that the patent was in- 
operative to that extent — ^not that it is 
void. The rights of the defendant would 
in that case be effectually protected by the 
provisions of the fifteenth section of the 
act of March 3d, 1851, and the patent 
would be like a second deed to premises 
previously granted, and pass, as to the 
property, no interest Boggs v. Merced 
Mining Co.^ 14 Cal. 361 ; fount v. How- 
eO, 14 Cal. 469. 

14. Nor would the fraud alleged here 
and supposed to consist in a variance be- 
tween the private survey made by the 
grantee and the official survey made by 
the surveyor general, and concealment of 
this latter survey, avail defendant in avoid- 
ing or resisting the patent even if present- 
ed in an original or cross bill. Boggs v. 
Merced Mining Co,, 14 Cal. 863. 

15. A certificate of the surveyor general 
that the paper '^ is a true and accurate 
cdpy of a document" on file in his office, 
is sufficient against the objection that the 
copy is not duly authenticated, it being 
conceded that such document was the 
original grant. Naloma W, and M, Co, v. 
darkin, 14 CaL 550. 

16. The deposition of a surveyor who 
ran the boundary lines of a grant, taken 
in one action is admissible in anothor action 
between different parties as hearsay evi- 
dence, upon the location of such lines, afler 
his death. Morton v. Foiger, 15 Cal. 278. 

17. In ejectment for land within Sut- 
ter's Fort, in the city of Sacramento, if 
the petition of Suiter, soliciting eleven 
leagues in the establishment " named New 
Helvetia," and the grant in which is con- 
ceded the land referred to in the petition 
** named New Helvetia," be in evidence, 
together with the declarations of Vioget 
in connection with the accompanying map, 
fixing the southern boundary of the grant 
some miles below the American river, and 
also, together with the proof that the ter- 
ritory lying between the American river 
and Sutterville, the western line of Leides- 
dorff's grant and the Sacramento river, 
embracing " Sutter's Fort," and the en- 
dosures and settlements around it, was 



known and recognized by every one 
throughout the country as New Helvetia; 
that Sutter had entire and undisputed pos- 
session of the same ; that no one ques- 
tioned his right till 1850; and that the 
premises in dispute were within his en- 
closures at the fort; the evidence would 
be prima facie, if not conclusive proof, that 
the premises were covered by the gnint. 
Morton v. Folger, 15 Cal. 278 ; GomwdU 
v. Culver, 16 Cal. 427. 

18. California, upon her admission into 
the Union, acquired, under the eighth sec- 
tion of the act of Congress of September 
4th, 1841, entitled ^ an act to impropriate 
the proceeds of the sales of the public 
lands, and to grant preemption rights," a 
vested and present interest in 500,000 
acres of land, with a right to select and 
locate the same, in such manner as her 
legislature might direct, out of any of the 
public lands of the United States, except 
such as were or might be reserved from 
sale by any law of Congress, or the pro- 
clamation of the President DoU v. Meador, 
16 Cal. 315. 

19. This right of selection or location 
was not suspended until the United States 
had made their surveys, but locations made 
previous to the survey of the United States 
were subject to change, if, subsequently, 
upon the survey being made, they were 
found to want conformity with the lines of 
such survey. With this qualification, and 
the further qualification of a possible re<- 
servation by a law of Congress, or a pro- 
clamation oiP the President, previous to the 
survey, which might have required further 
change, or the entire removal of the loca- 
tion, there was no limitation upon the 
right of the State to proceed at once to 
take possession and dispose of the quantity 
to which she was entitled by the grant 76. 

20. Conformity in the locations with the 
sectional divisions and subdivisions of the 
United States survey is required, to pre- 
serve intact the general system of surveys 
adopted by the federal government, and to 
prevent the inconvenience which would 
ensue from any departure therefrom. lb, 

21. The laws of this State, authorizing 
the selection or location of lands under the 
act of Congress, provide for securing con- 
formity in the locations with the lines of 
the government survey. Ih, 316. 

22. The effect of a location pursuant to 
the laws of California, upon lands subject 
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to location, is to make particular the gen- 
eral grant of the federal government, and 
to vest an absolute and perfect title to the 
same, which th(^ State may, by her patent, 
convey. Ih. 

23. Neither the tenth section of the act 
of 1841, nor the act of May 23d, 1844, 
entitled " an act for the relief of citizens 
of towns upon the land of the United 
States, under certain circumstances ;" nor 
the act of March 3d, 1853, providing "for 
the survey of the public lands in Califor- 
nia, the granting of preemption rights 
therein, and for other purposes," in effect 
reserve town sites from same. Ih 321. 

24. New States, under the act of Sep- 
tember 4th, 1841, acquire their interest 
upon their admission into the Union, and 
may make selections of land before the 
survey of the United States — which se- 
lections are only subject to three qualifica- 
tions: first, they must not be of lands 
reserved from sale by any law of Congress 
or the proclamation of the president; 
second, they must be in parcels of not less 
than three hundred and twenty acres each ; 
and third, the parcels selected must be in 
such form as to correspond with the survey 
of the United States, when made. lb. 331. 

25. State selections will not become ab- 
solute and definite until the survey — until 
then, the parcels selected may be subject 
to a possible reservation from sale ; and 
when there is no such reservation, they 
may require some change in their exterior 
lines, so as to conform to the official sec- 
tional divisions and subdivisions. In the 
legislation of the State, provision is made 
so as to secure such conformity. lb, 

26. For land, shown to be within the 
boundaries of the general tract granted to 
Sutter, in the county of Sacramento, eject- 
ment will lie directly upon the grant ; and 
it is no objection to a recovery, that an 
official survey and measurement have not 
as yet been made by the officers of the 
government ; and that it may possibly ap- 
pear, when such survey and measurement 
are made, that there exists, within the ex- 
terior limits of the general tract, a quan- 
tity exceeding the eleven leagues. If 
there be such excess, it is for the govern- 
ment to survey and lay it off. ComwaU 
V. Cvlver, 16 Cal. 429. 

27. In ejectment on a patent from the 
United States for land under a Mexican 
grant, in which patent there was incor- 



porated a plat of survey, on the margin of 
which was a memorandum that the land 
was surveyed under the orders of the 
United States surveyor general, by Von 
S., deputy surveyor, and that the field 
notes from which it was made had been 
examined and approved by the United 
States surveyor general for California, 
and were on file in his office, plaintiff 
offered the patent of evidence, and defend- 
ant objected to the survey it set forth, on 
the ground that the deputy surveyor who 
made it was interested in the grant : held, 
that the objection is untenable ; that it is 
immaterial whether the deputy was, at the 
time, interested in the grant or not, as the 
approval of the survey by the surveyor 
general and by the proper department at 
Washington imparted validity to the sur- 
vey, and put it beyond the reach of attack 
in actions of ejectment ; that such approval 
was the judgment of the appropriate 
tribunal ; that the survey was in conformity 
with the final decree of confirmation — this 
case having arisen previous to the act of 
Congress of 1860, giving the district court 
supervision over the action of the surveyor 
genei*al, etc. Molt v. Smith, 1 6 Cal. 548. 
. 28. Under the decision in Fossafs case, 
21 How. 445, it may be true that the 
jurisdiction of the United States district 
court previous to this act of Congress em- 
braced all questions as to the location and 
boundaries of the land confirmed, and 
could have been exercised to control the 
surveys of such lands until the issmince of 
the patent; but where no question was 
made as to the form or correctness of the 
survey, by proper parties, before the district 
court, pending the proceedings for con- 
firmation, the approval of the survey by 
the surveyor general and the department 
at Washington was final. lb. 

29. Of that approval, and also of the 
regularity and validity of all the different 
proceedings required by the acts of Con- 
gress, from the filing of the petition of the 
claimant before the board of land commis- 
sioners to the issuance of the patent, the 
patent itself is, in an action of ejectment, 
not only evidence, but conclusive evidence 
against the government and all parties 
claiming under the government, by title 
subsequent, and against parties claiming 
no higher title than mere possession, lb. 
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SWAMP AND OVERFLOWED 

LANDS. 

1. The actof May 3d, 1852, " providing 
for the disposal of 500,000 acres of land 
granted by Congress to this State," is not 
in conflict with the act of Congress of 
1841, which provides for their location 
after they liave been surveyed. Nims v. 
Palmer^ 6 Cal. 13. 

2. This State has a right to dispose of 
the swamp and overflowed lands granted 
to her by Congress prior to the issuing of 
a patent from the United States, so as to 
convey to the patentee a present title as 
against a trespasser. Owens v. Jackson^ 
9 Cal. 324; Summers v. Dickinson^ 9 
Cal. 556. 

3. The language of the act of Congress 
conveyed to the State a present interest 
in the lands. The description of swamp 
and overflowed lands is suflicient to give 
the State a present prima facie right. 
Owens v. Jackson, 9 Cal. 323. 

4. The patent is a matter of evidence 
and description by metes and bounds, and 
its oflice is to make the description of the 
land definite and conclusive, as between 
the United States and the State. lb. 

5. The Governor, in issuing a patent to 
an individual of such lands, acts as the 
agent of the State, under powers con- 
ferred by statute, and his autliority ex- 
tends only to such lands as were granted 
to the State by the act of Congress. Sum- 
mers v. Dickinson^ 9 Cal. 555. 

6. The third section of the act " to pro- 
vide for the construction of canals, and 
for draining and reclaiming certain swamp 
and overflowed lands in Tulare Valley ,** 
passed April 11th, 1857, is a grant upon 
condition precedent, and not upon condi- 
tion subsequent, and passes no estate to 
the grantee, until performance of the con- 
ditions annexed — that is, until the recla- 
mation of the lands. Montgomery v. 
Kasson^ 16 Cal. 193. 



7. This grant is a contract between the 
State and the grantees, by which the State 
grants certain lands, upon condition of 
work to be performed ; the grant to take 
effect when the work is done. It is a con- 
tract by which rights may be acquired 
absolutely, upon performance of the acts 
specified as the consideration moving to 
the State. Ih. 194. 

8. The grantees under the act, having 
surveyed the lines of the canals men- 
tioned therein, and commenced the work 
of excavating one of them, and continued 
the same within and during the year after 
the passage of the act, have brought them- 
selves within the first sections thereof, and 
secured the right to proceed with the rec- 
lamation ; and, when this is accomplished, 
to take one-half of the lands. And if, 
within the five years limited in the act, 
the reclamation be effected, the title to the 
alternate sections designated will vest in 
tlie grantees absolutely. Ih, 

9. With the contract, and the rights 
of the grantees thereunder acquired by 
this part performance of its consideration, 
the legislature cannot intefere. They are 
protected by both the Federal and the 
State constitutions. Ih, 194. 

10. The act of April 20th, 1858, re- 
pealing the act of April 11th, 1857, mak- 
ing this grant, and declaring the rights 
and privileges thereunder forfeited, is un- 
constitutional and void. Ih, 

11. Where one of the grantees under 
this act of 1857 enters into an agreement 
to sell to defendant five of the sections of 
land embraced within the act, and cove- 
nants that he and his associates will exe- 
cute a good and suflicient deed to the 
defendant, upon payment of the several 
notes given as the consideration ; will 
complete the canals within the five years 
allowed ; and that by means thereof, and 
the operation of the statute, they will have 
a good and valid title to the premises : 
held, that defendant cannot resist the pay- 
ment of the first note merely because the 
legislature has attempted, by an uncon- 
stitutional act, to repeal the contract of 
the State with the vendor and his asso- 
ciates — ^the agreement itself providing for 
a surrender of the unpaid notes, and a 
return of the moneys paid, in case of fu- 
ture failure of title, and the rights of the 
grantees of the State being fully known 
to defendant. Ih, 195. 
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12. As it is desimble that there should 
be some end to the present controvei-sy, 
and other controvesies of a similar char- 
acter, with respect to the land claimed 
under the grant to Sutter in Sacramento 
county, it will be well to look with some 
care into the nature of the reservation 
of overflowed lands. The petition of 
Sutter is for eleven leagues, " not includ- 
ing in said eleven leagues the land which 
is periodically inundated with water in win- 
ter." The grant is for eleven leagues 
^ without including the lands inundated by 
the impulse and currents of the rivers." 
The langui^e of the grant was probably 
intended as a compliance with the terms 
of the petition, and has, as we conceive, 
but one meaning, and that is, to exclude 
lands which are inundated during the win- 
ter, and does not apply to lands which are 
occasionally flooded upon a rise of the 
rivers, either from protracted rains in the 
winter, or the melting of the snows of the 
Sierra Nevadas in the spring. The whole 
country within the exterior limits of the 
grant, with the exception of small por- 
tions entirely insufficient to meet the 
quantity specifically granted, is sometimes 
flooded in this wav. The most valuable 
tracts, both for cultivation and pasturage, 
are the low lands bordering on the streams, 
over which every two or three years the 
water rests for a few days at a time. They 
were the lands which any OQe in the posi- 
tion of Sutter, at the time he presented his 
petition to the government, would natural- 
ly have selected, and these lands the sur- 
vey actually made by Vioget, both on the 
Sacramento and the Feather rivers, in- 
cluded. As we read the petition of Sut- 
ter, he solicits the eleven leagues exclud- 
ing the land which is periodically in the 
winter inundated, that is, the lands which 
are regularly inundated during the winter, 
and refers only to what are known as tule 
lands. No other lands will meet the terras 
of the petition. These lands are regularly, 
periodically, every winter, inundated. The 
low lands, which are not tule lands, are 
not thus inundated every winter, but only 
occasionally — often at intervals of three or 
four years. The tule lands remain, too, 
inundated to a greater or less extent dur- 
ing the entire winter and spring — until the 
waters of the Sacramento and Feather 
rivers subside to their lowest point The 
least rise from the first rains of much 



length in the winter covers them with 
water. They are unfit for cultivation 
without draining. Within the exterior 
limits of the grant to Sutter there is an 
immense tract of these tule lands, and it 
is to them that the reservation applies. 
ComwaU v. Culver, 1 6 Cal. 430. 



TAX COLLECTOR. 

1. The tax collector in Oakland has no 
right summanly to sell the property upon 
which the taxes were unpaid, at public 
sale, as the taxes could only be recovered 
by suit, ffa^s v. Ifogan, 5 Cal. 242. 

2. Though the office of sheriff and tax 
collector are distinct by the constitution, 
yet they may be united in the same hands. 
Merrill v. Gorham, 6 Cal. 42 ; People v. 
Squires, 14 Cal. 16. 

3. Where the sheriff as ex-officio tax 
collector received taxes, and afterwards, 
on being sued therefor, denied the right of 
the county to recover the same from him 
because the same had been illegally levied 
by the court of sessions ; held, that al- 
though the court of sessions had no power 
to levy taxes, yet the defendant being the 
agent or trustee of the county, was es- 
topped from denying the right of the 
county to recover. Placer County v. As' 
tin, 8 Cal. 305. 

4. The offices of sheriff and tax collec- 
tor, though filled by the same person, are 
as distinct as though filled by different 
persons. The duties and obligations of 
the one are entirely independent of the 
duties and obligations of the other. Peo- 
pie V. Edwards, 9 Cal. 292. 

5. The revenue act of 1854 made the 
sheriff ex-officio tax collector, and provid- 
ed that he should be liable on his bond 
for the discharge of his duties in the col- 
lection of taxes. No other bond is re- 
quired by law of the sheriff, except when 
he acts as collector of foreign miners' li- 
censes ; held, that the bond entered into 
in 185G must be deemed to have been ex- 
ecuted in view of the provisions of the 
revenue act, and that all delinquencies in 
the collection of taxes, exceptforeign mm- 
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ere' licenses, are covered by the bond. 
lb. 

6. Where the legislature passed an act 
to remedy the failure on the part of the 
tax collector to publish the names of the 
owners, together with a list of the prop- 
erty, such act cannot be defeated upon the 
constitutional ground that it is not uniform 
in its operation. Such act is not general, 
but special, and is passed not to meet a 
given state.of facts ; and consequently, that 
provision of our constitution which pro- 
vides that " all laws of a general nature 
shall be uniform in their operation," does 
not apply. Moore y,PcUck, 12 Cal. 271. 

7. The sheriff being ex-officio tax col- 
lector of foreign miners' licenses by an 
act of the legislature, may be deprived of 
the office of tax collector before the ex- 
piration of his term. People v. Squires, 
14 Cal. 16. 

8. The constitution affixes no period of 
tenure to the office of tax collector, nor 
does it provide any mode of appointment. 
So far as this office exists in the incum- 
bent, it is an office created by legislative 
act. The legislature may direct how it 
shall be filled, and how its duties shall be 
discharged. lb, 

9. Assessors and tax collectors are con- 
stitutional officers, but it is not necessary 
under the thirteenth section of article 
eleventh of the constitution that every 
portion of the revenue pass through their 
hands. Tlie legislature may authorize the 
tax payer to pay his taxes directly into 
the treasury. lb. 17. 

10. The foreign miners' license, though 
in some sense a tax, yet probably it is not 
so in the sense involved in the necessary 
duties of a tax collector, as a tax collector 
on land or personal property. lb. 18. 

11. A tax collector h&s power to con- 
tract for publishing the delinquent list of 
tax payers, so as to bind the county for 
payment of the price. He is the agent of 
the county in this respect, and for any 
reasonable exercise of that agency the 
county is responsible. Randall v. Tuba 
County, 14 Cal. 222. 

12. And where he did so contract with 
plaintiffs, who publish the list and sue the 
county for the price, the fact that the tax 
collector had assented to a contract pre- 
viously made or attempted to be made by 
the supervisors with another party for 
publishing the list is not enough to affect 



plaintiffs if they had no notice of it ; and 
evidence of such assent was properly ruled 
out. lb. 

13. Taxes not justly due and paid under 
protest, may be recovered back by suit 
against the tax collector. Falkner v. Bimty 
16 Cal. 170. 



TAX DEED. 



See Deed, XVII. 



TAXATION. 

1. With the exception of exports, im- 
ports, tonnage and such things as are held 
by the United States government, where 
its rights might be impaired if the prop- 
erty was taxed by the States, it seems to 
be conceded by most American jurists that 
the power of taxation exists in the States 
to a full extent. People v. Naglee, 1 Cal. 
236. 

2. The sovereign States may, subject to 
the above restrictions, tax everything with- 
in their territorial limits, and every per- 
son, whether citizen or foreigner, who re- 
sides under protection of their respective 
governments. lb. 

3. Foreignere emigrating to a country, 
after they land and become intermingled 
with citizens, are subject to be taxed by 
the State. Jb. 

4. Individuals living upon the public 
lands of the United States, whether as 
naked trespassers or claiming under a 
preemption right, are not exempt from tax- 
ation by the State. lb. 238. 

5. The State can levy a poll tax to such 
extent as it might deem expedient upon all 
persons engaged in mining upon public 
lands, and there is nothing in the constitu- 
tion of the United States wUch deprives 
the State of the power of imposing it. lb. 

6. Where the State passed a law taxing 
foreign miners, until such time as Con- 
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gress shall bj law assume the regulation 
of the mines, is not contradictory or re- 
pugnant to the power of Congress. Ih, 240. 

7. Under the treaties existing between 
the United States and foreign powers, 
even that most liberal to aliens does not 
exempt them from taxation by a State in 
the enjoyment of certain privileges, lb. 
246. 

8. Foreigners cannot be said to have 
any property to enjoy in the mineral 
lands by which the constitution of the State 
would guarantee them against taxation for 
working them and extracting the metals 
therefrom. Ih. 252. 

9. The constitutional provision requir- 
ing taxation to be uniform, refers only to 
property, and not that the entire aggre- 
gate amount of taxation upon persons, or 
the value of property in every city or 
town of the State should be equal to and 
uniform with the amount in every other 
city and town. Ih, 

10. Where a tax is laid upon property, 
it is not necessary or proper for a court 
to interfere by a decree rendered in an in- 
junction suit to restrain the collection, to 
order a sale of the premises : the municip- 
ality should be lefl to make the amount of 
the tax in the ordinary way. Weber v. 
City of San Francisco^ 1 Cal. 456. 

11. The mere right to collect wharfage 
and dockage for a certain term of years is 
neither real estate nor personal property, 
but a franchise or incorporeal hereditament, 
an uncertain profit issuing out of a reality, 
and this property is not taxed by the rev- 
enue law of 1851. Deioitt v. Hays, 2 Cal. 
468. 

12. Property, whose owners reside in 
New York, and by whom it was sent to 
California to be employed in labor, is lia- 
ble to taxation ; nor can the legislature ex- 
empt any species of property, however 
owned, from taxation. Mintum v. Hays^ 
2 Cal. 591. 

13. Where the same property is taxed 
abroad it is no ground why it should not be 
taxed in California, when it is within the 
limits of the latter State. Ih. 592. 

14. In all cases involving simply the 
question of taxation, the issue is strictly 
one at common law, and courts of equity 
can take no cognizance thereof, and in 
such case to grant an injunction is error. 
Ih. 293. 

15. The United States as owners of 

68 



land within the limits of a State, only oc- 
cupies the position of any private proprie- 
tor, with the exception of exemption from 
taxation. Hicks v. Bell, 3 Cal. 227. 

16. When a foreign miner, subject to a 
license tax, was employed by one of a 
partnership to work in the mines which 
were the partnership property : held, that 
the employer, and not the partnership, was 
liable for the tax. Meyer v. Larkin, 3 
Cal. 405. 

17. The certificate of the tax collector, 
ofiTered to prove payment of taxes, so as to 
show that there was no abandonment of the 
possession of the premises, is not evidence 
where the tax collector himself can be called 
as a witness. Powell v. Hendricks, 3 Cal. 
430. 

18. The power of the legislature to tax 
trades, professions and occupations, is a 
matter completely within the control, and 
unless inhibited by the constitution, emi- 
nently belonging to and vesting in the 
sound discretion of the legblature. People 
V. Coleman, 4 Cal. 49. 

19. The provision that taxation shall be 
equal and uniform throughout the State 
does not operate as a limitation to the tax- 
ing power of the legislature, and apply to 
any species of taxation, but is to be taken 
as applying only to direct taxation on 
property as such. Ih. 

20. If the legislature should pass a rev- 
enue act designedly operating unequally, 
or if a want of uniformity in its operation 
was apparent on its face, it would be the 
duty of the supreme court to interpose and 
prevent the commission of so grave an in- 
justice, lb, 56. 

21. The revenue act of 1853 provides 
that the board of supervisors shall levy, in 
addition to a State tax, a tax not to ex- 
ceed fifty cents on each hundred dollars, 
for county purposes, and such other 
special tax^s as may be by law authorized 
to be collected. The board levied a tax of 
fifty cents for county purposes and twenty- 
five cents for funded debt tax : held, that 
both of these should have been included 
in the fifty cents for county purposes. 
McDonald v. Chiswold, 4 Cal. 252. 

22. The act of May 4th, 1852, to iu- 
corporate the town of Oakland, confers 
no power of taxation directly, but leaves it 
to be derived from the general act of 
March 27th, 1850, under which the trust- 
ees of towns have power to levy and col- 
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lect a tax annually, not exceeding fifty 
cents on every hundred dollars of the as- 
sessed value of the property, and provid- 
ing further, that unpaid taxes should be 
recovered by a suit in the name of the 
corporation: held, that an assessment 
of two and three-fourths per cent, was 
wholly unauthorized by law and void. 
Hays V. Hogan^ 5 Cal. 242. 

23. To sustain a title by virtue of a 
tax deed, every prerequisite to the exer- 
cise of the power of sale by the officer 
must be shown to have been accomplished. 
Norris v. Russell^ 5 Cal. 257 ; Ford v. 
Holton, 5 Cal. 321. 

24. The power to tax is one of the 
highest attributes of sovereignty, and may 
or may not be exercised at the will of the 
sovereign. Hunsacker v. Borden, 5 Cal. 
290. 

25. The fact that the assessment of 
State and county taxes for 1855-6, in San 
Francisco county, was not based on the 
valuation of the city assessor, as required 
by the act creating the board of supervis- 
ors, passed 1851, is not a sufficient ground 
for an injunction upon the collection of 
the taxes, as the party could have appeal- 
ed to the board of equalization if aggrieved. 
Merrill v. Gorham, 6 Cal. 42. 

26. If a tax is Illegally imposed, the 
parties taxed have a pedect remedy at 
law, and a court of equity has no power 
to interpose. Robinson v. G<mr, 6 Cal. 
275. 

27. A. & Co. having on general deposit 
with B. & Co., of Marysville, seventy- 
five thousand dollars, a tax for county 
purposes levied thereon and payment de- 
manded, both from B. & Co. and A. & 
Co. : held, that the tax was legal. Tuba 
County V. Adains, 7 Cal. 37. 

28. The levy of a tax created a judg- 
ment and lien on the property, having the 
force and effect of an execution, and could 
be enforced in the same manner. lb, 

29. The power of taxation was given to 
the legislature, without limit, for all pur- 
poses allowed by the constitution, and the 
framers of that instrument knew that it 
was not the practice of governments well 
conducted to borrow money for the oixii- 
nary expenses of government Nouyues 
v. Douglass, 7 Cal. 68. 

30. If the legislature had no right to 
create a State debt beyond the limited 
fund by the constitution, that body has no 



constitutional right to tax the people to 
pay a void debt. lb, 

31. The power of taxation for purposes 
contemplated by the constitution is unlim- 
ited in the legislature, but such power does 
not exist for purposes not sanctioned by 
that instrument, but expressly prohibited. 
lb. 

32. The act of 1855, imposing a tax of 
fifty dollars on every person arriving in 
that State by sea who is incompetent to 
become a citizen, is void. People v. 
Downer, 7 Cal. 171. 

33. The revenue law of 1854 author- 
ized the payment of a portion of the taxes 
in controller's warrants. The acts of 
1855 and 1856 provide for the funding of 
the State debt and the collection of the 
revenue in cash, and forbid the treasurer 
to liquidate any of the debt except as 
therein provided : held, that the act of 1854 
allowing payment in warrants was thereby 
repealed. Scofield v. White, 7 Cal. 400. 

34. The acceptance by a collector of 
taxes of a warrant is not a liquidation of 
the debt, but the receipt of it by the State 
treasurer from the collector would be a 
liquidation for which the treasurer would 
be responsible. lb. 401. 

35. Where the sheriff, as ex officio tax 
collector, received taxes, and afterwards, 
on being sued thereon, denied the right of 
the county to recover the same from him, 
because the same had been illegally levied 
by the court of sessions: held, that al- 
though the court of sessions has no power 
to levy taxes, yet the defendant being the 
agent or trustee of a county was estopped 
from denying the right of the county to re- 
cover. Placer County v. Asiin, 8 Cal. 
305. 

36. Where a claim to a tract of land, 
under a Mexican grant somewhere within 
a certain larger tract, was ascertained and 
the land segregated by a survey, under a 
decree of confirmation by the United 
States supreme court : held, that the land 
became immediately taxable, and that an 
assessment thereof will be presumed to 
have been made after the survey, where 
the time allowed by law for the assess- 
ment extended to a few days afler the 
survey. Palmer v. Doling, 8 Cal. 388. 

37. The assessnient of taxes is not a 
judicial act ; it partakes of no element of 
judicial character. It is a legislative act ; 
it requires the exercise of a legislative 
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power, which for certain governmental pur- 
poses in tkA county may be devolved upon 
a board of supervi^iors, but cannot be dele- 
gated to any branch of the judicial depai*t- 
ment. Hardenburgh v. Kiddy 10 Cal. 
403, 

38. The provisions of the reveiHie act 
of 1853 and 1854, authorizing the court of 
sessions to assess a tax for county pur- 
poses, are unconstitutional, and the assess- 
ment made thereunder, and a subsequent 
levy upon and sale of property in the en- 
forcement of such assessment, are void. Ib» 

39. Propeii;y must at the time be liable 
for all the taxes for which it is sold ; and 
where property was sold at one sale for 
both State and county taxes, added to- 
gether in a single sum, and the county 
taxes were illegally levied, the entire sale 
was void. Ih, 404. 

40. The listing and valuation of real 
estate for the purpose of taxation is an 
essential prerequisite to the validity of all 
subsequent proceedings. The assessment 
must be made by the assessor. Ferris v. 
Cower, 10 Cal. 632. 

41. If no valuation was placed by the 
assessor upon the property, none can be 
placed upon it by the board of equaliza- 
tion. The board may alter the valuation 
in order to equalize it^ but cannot place 
the valuation in the first instance. Ih. 

42. By the doctrine of the common law, 
a party claiming under a tax deed must 
show that all the requirements of the law 
from the first to the last have been com- 
plied with. Though the statute has altered 
the rule and made the deed prima facie 
evidence of the conveyance of aU the title 
of the delinquent, it does not dispense with 
the necessity of the officer reciting in the 
deed the authority under which he acted. 
The deed has no validity as an independ- 
ent conveyance. It depends upon the 
statute, and if by any of its recitals it ap- 
pears that any material requisition of the 
law has been omitted, the deed is void. 
Ferris v. Goover^ 10 Cal. 632 ; Lachman 
v. Clark, 14 Cal. 133. 

43. A tax payer cannot enjoin the col- 
lection of the tax due the county on the 
ground that he has in former years paid 
into the county treasury taxes assessed on 
his property, which were illegally assessed 
and collected. Fremont v. Mariposa 
County, 11 Cal. 362. 

44. A sheriff, whose term of ofiSce has 



expired, has no right to collect the State 
and county tax as unfinished business from 
the assessment list which came into his 
hands while in office. Fremont v. Baling, 
11 Cal. 389. 

45. The taxes of 1855, after March, 
1856, are not of the unfinished business of 
the outgoing sheriff, for the reason that 
after the settlement of the sheriff with the 
county auditor in March, the delinquent 
taxes of that year are transferred to the 
tax list of the succeeding year, and it is 
made the duty of the then sheriff to pro- 
ceed to collect such delinquent tax as 
other taxes. Ih, 

46. There is no irreconcilable conflict 
between the amendatory act of 1853 and 
the revenue acts of 1853 and 1854. The 
provision that the sheriff going out of 
office shall continue to collect the taxes 
coming to his hands before his term ex- 
pired, was intended to provide for the 
period intervening between October and 
March, the time of his settlement. Ih, 
390. 

47. In such a case, the party who is 
about to be injured by the sale of his 
property has a right to an injunction 
against the person offering to sell to pre- 
vent the sale. Ih, 390. 

48. The interest of the occupant of a 
mining claim is property, and under the 
constitution it is in the power of the legis- 
lature to tax such property. State of 
California v. Moore, 12 Cal. 69. 

49. Several persons may have, in the 
same land, a property which is subject to 
taxation, and it is not perceived that the 
fact that the property of the government 
is exempt from taxation affects the right 
to tax the interest which the private indi- 
viduals have acquired in the same proper- 
ty. Exemption from taxation is a privi- 
lege of the government, not an incident to 
the property. Ih, 71. 

50. If the acquisition of the fee by a 
private person subjects the property to 
taxation, it follows that the acquisition of 
a lesser estate would equally subject such 
estate. Ih, 

51. For the purposes of taxation there 
is no distinction between a thing and its 
value ; it is the value which is assessed 
and upon which the tax is imposed, and 
an exemption of certain property from 
taxation exempts its value also. Ih, 72. 

52. The legislature having expressly 
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exempted mining claims from the opera- 
tion of the revenue act, it cannot be pre- 
sumed that it intended indirectly to subject 
them to taxation by levying a tax on the 
price paid for them. lb, 

53. The constitution provides for equal- 
ity and uniformity of taxation upon prop- 
erty, but applies only to that charge or 
imposition upon property which it is nec- 
essary to levy to raise funds to defray the 
expenses of the government of the State, 
or of some county or town. It has no re- 
ference to special assessments for local 
improvements, by which individual parties 
are chiefly benefitted in the increased 
value of their property, and in which the 
public is only to a limited extent interest- 
ed. Burnett v. City of Sacramento, 12 
Cal. 83. 

54. For the expenses of such improve- 
ments, it is competent for the legislature to 
provide either by general taxation upon 
the property of all the inhabitants of the 
county or town in which they are made, 
or upon property adjacent thereto, and 
especially benefitted thereby. lb, 84. 

55. The power of apportionment, with 
the power of taxation, is exclusively in the 
legislature. The constitution contains no 
inhibition to the tax, and prescribes no 
rule of apportionment. lb, 

56. A stage company engaged in carry- 
ing passengers to and from Sacramento 
city, are liable to pay to the city a license 
tax under the provisions of section twenty- 
two of "an ordinance authorizing and 
regulating the issue of licenses and the col- 
lection of a license tax." City of Sacra- 
mento v. Calif omia Stage Co,, 12 Cai. 138. 

57. The provisions of the revenue act 
of 1857, which requires the tax collector 
to publish the delinquent tax list, giving 
the name of the owner (when known) of 
all real estate and improvements, together 
with a condensed description of the prop- 
erty, etc., are not conditions precedent to 
the vesting of the tax. The obligation to 
pay the tax does not exist by the force of 
these provisions. The tax is a debt due 
from the property holder to the State, and 
these proceedings by publication, etc., are 
merely modes adopted by the legislature 
to collect them. If the property be omit- 
ted from the delinquent list, this does not 
discharge the property holder, but the de- 
fect may be remedied by the legislature. 
Mo&re y. Patch, 12 Cal. 270. 



58. Where the legislature passed an act 
to remedy the failure on the part of the 
tax collector to publish the names of the 
owners, together with a list of the proper- 
ty, such act cannot be defeated upon the 
constitutional ground that it is not uniform 
in its operation. Such act is not general, 
but special, and is passed to meet a given 
state of facts, and consequently, that pro- 
vision of our constitution which provides 
that "all laws of a general nature shall be 
uniform in their operation," does not apply. 
lb, 271. 

59. The act of 1858, dispensing with 
the publication of the delinquent tax re- 
quired by the act of 1857, also dispensed 
^ath the proof of that fact. lb, 272. 

60. Taking the third section of the act 
of 1858, together with the first section, it 
is evident that the intention of the legisla- 
ture in the passage of the act of 1858 
was to substitute the assessment roll for 
the delinquent list required by the act of 
1857, or rather to give full and complete 
effect to that list as a valid warrant for the 
collection of the taxes therein mentioned, 
and then to provide as is done in section 
three of that act for their collection. lb, 

61. A party seeking to enjoin the col- 
lection of a tax assessed upon his property 
upon the ground that the law provides for 
the meeting of the board of equalization 
for the correction of the tax list, and that 
the board did not meet as required, must 
show in his bill that there was error to be 
corrected in his list Cowell v. Doxib, 12 
Cal. 274. 

62. Nor can such party enjoin the col- 
lection of the tax upon the ground that 
notice was not given of the meeting of the 
board, as required by law, unless he shows 
that there was error in the assessed value 
of his property to his prejudice. lb, 

63. An injunction will not lie to restrain 
the collection of taxes due on property, 
unless it be shown that the injury resulting 
from the collection to the owner would be 
irreparable. An assessment of this char- 
acter must appear in the bill, and if de- 
nied, it must be sustained at the hearing. 
Ritter v. Patch, 12 Cal. 299. 

64. A tax is not a cloud upon the title 
to real estate ; and its unlawful collection 
by distress or seizure of chattels is no more 
than an ordinary trespass, lb, 

65. Query : Whether a tax payer can 
interfere by injunction to restrain the per- 
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formance of a ministerial dutj cast upon 
public officers by law, merely upon the 
ground that the effect at some future time, 
if certain other things be done, might be 
to subject his property to taxation. PaUi- 
son V. Supervisors •f Yvha County , 13 Cal. 
181. 

66. The legislature has a right to au- 
thorize a location for the purpose of in- 
ternal improvements ; it may authorize the 
local authorities to impose the tax ; this 
authority may be given upon petition, or 
without it, or by or without a submission 
of the proposition to the people, and it is 
not essential that the improvement should 
be within or conferred to the locality 
taxed, and a subscription of stock to be 
paid for by taxation is a valid contract to 
pay it. Ih. 189. 

67. The only limitation upon the taxing 
power of the legislature, is the provision 
for equality and uniformity, found in the 
thirteenth section of article fourth of 
the constitution. People v. Burry 13 CaL 
350. 

68. The legislature can impose a gen- 
eral tax upon all the property of 4he State, 
or a local tax upon the property of par- 
ticular subdivisions, as counties, cities and 
towns. The cases in which its powers 
shall be exercised, and the extent to which 
the taxation in a particular instance shall 
be carried, are matters exclusively within 
its own judgment, subject to the qualifica- 
tions of equality and uniformity in the as- 
sessment And, except as especially re- 
stricted, its power of appropriation of the 
moneys raised, is coextensive with its 
power of taxation. lb, 357. 

69. The fact that the legislature has 
once exercised its power in limiting the 
extent of taxation in municipal corpora- 
tions, under the thirty-seventh section of 
article fourth of the constitution, does not 
prevent the legislature from again exercis- 
ing its power by enlarging the authority 
to tax. Ih. 355. 

70. An assessment for taxes must be 
made against the owner when known. 
The individual, and not the property, pays 
the tax. The property shows the amount 
of the tax with which to charge the owner, 
and is security for payment. Kelsey v. 
Abbott, 13 Cal. 617. 

71. Where a party made defendant in 
a foreclosure suit, as claiming some inter- 
est in the land, sets up as a full defense a 



tax title, he cannot object afterward that 
equity has no jurisdiction over tax titles. 
lb. 

72. Proceedings in tax sales are strict- 
issimi juris. The fact that a tax deed is 
prima facie evidence of certain facts, 
makes it none the less obligatory to com- 
ply strictly with the law. The deed sim- 
ply shifts the burden of proof. Ih. 618. 

73. A party in possession of premises 
under sheriff's sale, and receiving rents 
and profits during the time for redemption, 
should in equity, as between him and de- 
fendant in execution, pay the taxes so as- 
sessed while he is so in possession. If the 
owner does not pay them, then the statute 
requires the party in possession to pay. 
Ih. 619. 

74. If in such case the party fail to 
pay the tax, permit the premises to be 
sold, and buy them in, he can derive no 
benefit from the sale, except that in equity 
the amount paid would properly be con- 
sidered as advanced to the judgment debt- 
or. And this, though the premises were 
bid in by one of two partners ; while the 
possession under the sheriff's sale was by 
both partners. The duty to pay the tax 
was several as well as joint. Ih. 

75. A foreign miner's license, though 
in some sense a tax, yet probably is not so 
in the sense involved in the necessary du- 
ties of a tax collector, as a tax on land or 
personal property. People v. Squires, 14 
Cal. 18. 

76. An assessment of property as '* a 
ranch commonly known as Clark*s ranch, 
situated on the Auburn road, two miles 
south of Grass Valley, in Nevada county, 
State of California," is insufficient, and a 
tax deed on a sale upon it is void. Lack- 
man v. Clark, 14 Cal. 133. 

77. Lands outside of a city or incor- 
porated town must be described by metes 
and bounds, the number of acres as nearly 
as possible, and the locality and township 
must be given. Ih. 

78. Under the second section of the 
revenue act of 1857, taxing all property 
within the State, except certain descrip- 
tions of property, among which are mining 
claims, a fiume constructed by a mining 
company along the bank of a river lead- 
ing to the claims of the company in the 
bed of the river, is not exempt. Hart v. 
Plum, 14 Cal. 153. 

79. Under the consolidation act of 1858, 
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the board of supervisors of the city and 
county of Sacramento have the power to 
levy a license tax upon the business of a 
merchant, and to collect such tax by ordi- 
nary suit. Oity of Sacramento Y, Crocker^ 
16 Cal. 122. 

80. An ordinance graduating the 
amount of such tax according to the 
amount of the monthly sales of the mer- 
chant, is not unconstitutional because the 
tax is unequal. The tax is not on the 
goods, but on the business, and the pro- 
vision for determining the amount of the 
tax is uniform and equal, applying to all 
pei'sons in the same category. Ih, 

81. Taxes not justly due, and paid un- 
der protest, may be recovered back by 
suit against the tax collector. FaJkner v. 
Hunt, 16 Cal. 170. 

82. A mortgage is not personal prop- 
erty within the revenue act of 1856, nor 
liable, a^ stick, to taxation. Ih, 171 

83. An assessment thus: '< Mortgages 
(Marysville) $100,000," is insufficient un- 
der the act. The assessment does not 
show for what the mortgages were given, 
nor on what property, nor whether the 
debts were solvent, nor the value of the 
property mortgaged; and the sole fact 
that a mortga^ is held for a given amount 
does not make the mortgage subject to 
taxation for so much money. Ih. 172. 

84. Land mortgaged may be taxed 
without reference to the mortgage, and if 
the mortgage be to secure a debt, the debt 
may be taxed ; if to secure a loan of 
money, the money may be taxed ; but the 
act does not intend to tax the mortgage, 
ax such, and also to tax the money loaned 
and secured by the mortgage, or the sol- 
vent debt it represents. Ih, 

85. An assessment thus : " personal 
property — ^mortgages (Marysville) $100,- 
000," is not good as an assessment of per- 
sonal property, independent of the term 
" mortgages," on the ground that the act 
requires no description of personal prop- 
erty to be given, but its value only. The 
whole statement must be taken together, 
and that shows " mortgages " to be taxed, 
and they are not subject to taxation as 
such. Ih. 

86. Prima facie, a mortgage is no more 
taxable than a deed or any other muni- 
ment of title or mere security, and the 
money which it secures cannot be taxed 
without a more particular description than 



the general designation, " personal prop- 
erty." Ih, 

87. Under this act, a lumping assess- 
ment of " personal property " is bad. Ev* 
ery item of taxable property need not be 
listed, but the diffi^rent classes named in 
the act should be stated — as goods, money 
loaned, gold dust, solvent debts. Ih. 

88. A tax is a personal debt, or in the 
nature of a personal debt due from the 
property holder, and not a mere charge 
upon the property created by and depend- 
ing upon the regularity of the proceedings 
given by statute ; and the legislature may 
prescribe a mode of correcting an informal 
assessment. People v. Seymour, 16 Cal. 
341. 

89. The legislature has the power of 
taxation without restrictions as to mode 
or limitation as to time ; and if, from acci- 
dent or oversight, or remissness on the 
part of the tax payer, the time for pay- 
ment has passed, or the mere mode of 
charging him has not been followed by the 
officers, the legislature may still compel 
him to pay. Ih, 342. 

90. Though a man can only be made to 
pay a tax according to law, that law may 
be made as well at one time as another, 
or by one series of acts as another, and as 
well after an informal assessment, or do 
assessment, as before. Ih. 343. 

91. The act of 1860, authorizing suit 
to be brought for the unpaid taxes of the 
years 1858 and 1859, in the city and 
county of Sacramento, and prohibiting the 
defendants from setting up in defense any 
informality in the levy or assessment of 
the tax, and making duly certified copies 
of the deUnquent tax list, or the original 
or duplicate assessment rolls, evidence of 
the delinquency of the property assessed, 
of the amount of taxes due and unpaid, 
and that all the forms of law in relation 
to the levy and assessment have been 
complied with, is constitutional. Ih. 

92. Such a law, making the assessment 
prima facie proof, merely affects the rem- 
edy, and is not therefore liable to any con- 
stitutional objection. Ih. 344. 

93. Nor is the act unconstitutional be- 
cause it compels the delinquent, if sued, to 
pay costs and percentage by way of at- 
torney's fees, in addition to the tax assessed. 
Ih. 

94. Nor is it any constitutional objec- 
tion to the act that the delinquent tax list 



TAXATION. 



987 



Taxation. 



for 1859 was not properly published. The 
liability to pay the tax assessed preceded 
the publication of the delinquent tax list, 
and suit, under the act of 1860, is based 
upon that liability. lb. 345. 

95. The tax levied in Sacramento coun- 
ty for the wagon road from the eastern 
boundary line of said county through El 
Dorado county to Carson Valley, under 
the act of 1858, and the tax for agricultu- 
ral hall under the act of 1859, are consti- 
tutional, lb, 3. 

96. One tenant in common out of pos- 
session may, in equity, as a collateral in- 
cident to a claim for partition, compel his 
cotenant in possession to account for rents 
and profits received by him from tenants 
of the premises. From rents so received 
the tenant in posession may deduct the 
amounts paid for the taxes and for neces- 
sary and proper repairs and additions for 
the preservation and security of the build- 
ing held in common during the the period 
for which the rents were collected. And 
where the building contained theater 
rooms, which were let from time to time, 
with the furniture thereof — ^as carpets, 
lamps and scenery— which furniture was 
the individual property or the tenant in 
possession, he is entitled, in the account- 
ing, to a reasonable allowance, to be de- 
ducted from the rents, for the use of such 
furniture, when such use was required in 
order to let the premises themselves. But 
he is not entitled to allowances for the use 
of any individual property in connection 
with the premises not thus required, nor 
any allowances for his personal services 
in taking charge of the building, renting 
the same, and collecting the rents. Good- 
enow V. Ewer, 16 Cal. 472. 

97. The duty imposed by the forty- 
ninth section of the revenue act of 1857, 
for selling goods at public auction, is not 
a tax on the auctioneer, but a tax on the 
sale of goods, or the proceeds of the sale 
— the auctioneer being made the collector 
of the State for the amount of the tax. 
State of California v. Poulterer, 16 Cal. 
523. 

98. This duty may be collected by ac- 
tion of debt by the. State against the auc- 
tioneer ; and the penal remedy afforded 
by the fifty-second section of the act is 
not an exclusive remedy. lb, 

99. The forty-ninth section of the act 
makes the auctioneer liable to pay this 



duty, and the meaning is that he shall be 
legally held to pay it. The fact that a 
bond is required of the auctioneer, condi- 
tioned for the performance of his duty, 
shows that the legislature did not mean to 
restrict his responsibility to the penal pro- 
vision of the act — as the bond covers this 
duty of paying over the money to the 
State. lb. 

100. The criminal process of the fifty- 
second section is not a remedy provided 
by the statute for the payment of the duty 
imposed, but a mere provision for the pun- 
ishment of those who violate the law. The 
remedy spoken of by the authorities as 
excluding any other remedy, means 
the pixKiess provided by the legislature, 
whereby the duty may be enforced. But 
under our act, the remedy is not such ; for, 
after the party has been fined and impris- 
oned, the duty of paying over to the State 
the money in the hands of the auctioneer 
remains. Jb. 

101. Under the act here, the auction- 
eer's liability does not depend upon his 
statement or exhibit of the sales made by 
him. The act creates a liability for the 
percentage, and the provision therein for 
the statement therein under oath is only a 
means for arriving at, or enforcing a set- 
tlement. If the auctioneer fail of his 
duty in making the statement, he is in no 
better situation than if he discharged it. 
lb. 526. 

102. Nor does the fact that the defend- 
ant was not licensed as an auctioneer, or 
did not give bond, defeat the action for the 
duty under the act. Having done the bus- 
iness, and acted openly as an auctioneer, 
he is estopped to deny the responsibilities 
of an auctioneer. He cannot plead his 
own wrongs in failing to [comply with the 
law in bar of his responsibilities for viola- 
ting its provisions. lb. 532. 

103. Under the act, it is the duty of the 
auctioneer each month to make the state- 
ment of the amount of his sales for the 
month preceding, and at that time to pay 
over to the State what is then due as per 
his statement. No demand of payment is 
necessary. The auctioneer, if he fail to 
make the statement or pay the money, is 
in default by his own act, and is a debtor 
to the State for the amount so due. lb. 

104. If the auctioneer, under this act, 
be merely the agent of the State to collect 
and pay over its dues on sales of goods, it 
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is doubtful whether his liability to the 
State for the duty imposed on such sales 
flows from the statute. By the common 
law, independent of any statute, such an 
agent would be responsible to his principal 
for the money so received. If the auc- 
tioneer chooses to put himself in this re- 
lation — that is, accepts and assumes this 
trust, his liability would seem not to flow 
from the statute, but, like that of any other 
custodian of funds, would arise from the 
general law defining the responsibilies of 
such agents. And the principle that, as 
the law had already fixed the liability 
from these facts, the particular remedy 
given by the statute would be merely cu- 
mulative, would seem to apply ; but this 
point is not here decided. lb, 

105. An action of debt for taxes will 
not lie when the predicate of the action is 
a mere assessment upon property. Much 
depends upon the language of the act cre- 
ating the tax. If the act merely impose 
a tax upon property, and provide a par- 
ticular process for enforcement, as a sale 
of the property, no suit can be brought 
against the person to collect the tax. If 
a personal liability be imposed for the tax, 
and the act is silent as to the mode of en- 
forcement, then an action would lie for the 
enforcement of the obligation ; for the 
rule is general, that debt lies at common 
law to enforce a statutory duty, or penalty, 
or forfeiture. lb. 



TELEGRAPil. 

1. Telegraph companies in contempla- 
tion of law are common carriers, and are 
subject to the rules of law governing the 
same. Parks v. AUa CcUifomia Telegraph 
Co., 13 Cal. 426. 

2. Where A contracts with a telegraph 
company to have his dispatch transmitted, 
authorizing his agent to secure a debt due 
from a third party by attachment, and this 
service was so negligently performed that 
other creditors of the common debtor ob- 
tain the first attachment and exhaust the 
assets of the debtor, which would not have 
been the case had the telegraph company 
performed its contract within a reasonable 



time, the company is liable not only for the 
cost of the dispatch but for the amount of 
A's claim, which constitute the natural and 
proximate damages resulting from the 
breach of contract. lb, 

3. Where a telegraph company fails to 
transmit a message, upon compliance by 
the person contracting with it with the con- 
ditions required by section one hundred 
and fifty-four of the act of 1850, page 
three hundred and seventy, an action for 
the penalty given by the act lies in favor 
of such person. Thum v. AUa California 
Telegraph Co., 15 Cal. 474. 

4. The sum to be recovered is a penalty 
for a breach of the duty to transmit the 
message, and the act is a penal law to be 
strictly construed. lb, 475. 

5. Under tlie above section, the person 
entitled to recover the penalty is the party 
who contracts or offers to contract for the 
transmission of the dispatch. He may, 
probably, do this by his agent or servant ; 
but when the contract is made by a party 
as agent of another, in order to give the 
right of action to the principal, the fact of 
agency must be shown. lb, 475. 

6. Proof as follows : " I am superin- 
tendent of the California State telegraph 
coinpany, and operator in their office at 
San Francisco. July 2d, plaintiff came to 
our office and delivered a message to be 
transmitted to Jackson, and paid for trans- 
mitting it there. The message was : 'Alta 
Express Co., Jackson : If you have pack- 
age for me, forward immediately.' Signed 
^ C. Thum.' In the margin of the message 
sent, were the words : ' F. July 2d.' Few 
words passed when the message was de- 
livered; no express agreement that the 
California State Telegraph Co. should for- 
ward the message to Sacramento, and 
employ the Alta California Telegraph Co. 
to transmit it from there to Jackson. He 
must have known that we could not send 
it to Jackson, as we had no line there. I 
think there was something said about send- 
ing it by the defendants' line from Sacra^ 
mento." C. Thum, the plaintiff, sues the 
Alta Telegraph Co. for the penalty, under 
the one hundred and fifly-fourth section of 
the act of 1850, page three hundred and 
seventy : held, that under these facts, he 
is not the person making or offering to 
make the contract, within th < 

the act, and cannot recover ; that the only 
contract proven is a contract by the State 
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Telegraph Co. to send the message or to 
have it sent; and a contract, on its part, 
to contract on its own account with the 
Alta Telegraph Co. to send the message. 
Ih. 475. 

7. If the message, in this case, had not 
been transmitted, plaintiff might have held 
the State Telegraph Co. responsible. lb, 
476. 
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TENANT. 

See Landlord and Tenant, Lease, 
Rent, Tenancy. 



TENANCY. 

1. Two corporations cannot hold as joint 
tenants, but maj as tenants in common. 
Dewitt V. City of San Francisco, 2 Cal. 
297. 

2. A deed for " one-half of my lot," ac- 
companied by proof that the grantor owned 
at the time but that lot, is not void for un- 
certainty, but is only a deed for an undi- 
vided one-half, and the grantee claims as 
tenant in common. Lick v. ODonnell, 3 
Cal. 63. 

3. One tenant in common cannot sustain 
an action for forcible entry and detainer 
against his cotenant holding over. He 
must first resort to a partition of the land. 
Ih. 

4. The homestead becomes a sort of 
joint tenancy, with the right of ownership 
as between husband and wife. Taylor v. 
ffargous, 4 Cal. 273. 

5. Two or more several cotenants can- 
not join *]n an action of ejectment De 
Johnson v. Sepulbeda, 5 Cal. 151 ; UTirock- 
morion v. Burr, 5 Cal. 400. 

6. The statute does not contemplate that 
a homestead should be carved out of land 



•Tb« sUtote of March 6th, I8B7, (Statutes, p. 62) enables 
one or more tenants lu common or Joint tenants to sue 
jolntly^ or separately. 



held in joint tenancy, or by tenancy in 
common. Wolf v. Fleischaeker, 5 Cal. 
245; Reynolds v. Pixley, 6 Cal. 167; 
Giliin v. Jordan, 6 Cal. 417 ; Kellersherger 
V. Kopp, 6 Cal. 565. 

7. Lands held by a husband, with his 
wife and child as tenants in common, are 
not subject to homestead rights under the 
laws of this State. Gihlin v. Jordan, 6 
Cal. 418. 

8. If parties were tenants in common, 
and the defendant sold the chattels held in 
common and appropriated the proceeds to 
his own use, the remedy of the plaintiff is 
in trover, or by an action for money had 
and received, and an action for goods, 
wares and merchandise sold and delivered 
wiU not entitle him to a judgment. Wil- 
liams V. Chadboume, 6 Cal. 561. 

9. Tenants in common of land are not 
bound by the acts of a cotenant in accept- 
ing a balance of the purchase money and 
promising a deed, aAer the right thereto 
had become forfeited. Pearis v. Covillaud, 
6 CaL ^1. 

10. One of several tenants in common 
has a right to sue alone for his moiety. 
Covillaud v. Tanner, 7 Cal. 40. 

11. Joint tenants must join in an action 
for possession of land jointly held. The 
failure to do so is fatal to a recovery. 
Dewey v. LamJbier, 7 Cal. 348. 

12. Tenants in common, or partners, 
have a right to acquire their cotenants' or 
copartners* interest by purchase under an 
execution sale, there being nothing in 
their relations to forbid it. Gunier v. Laf- 
fan, 7 Cal. 593. 

13. One joint tenant or tenant in com- 
mon of a chattel cannot dispose of any- 
thing more than his own interest therein. 
People V. Marshall, 8 Cal. 51. 

14. Actions for the diversion of the 
waters of ditches are in the nature of 
actions for the abatement of nuisances, and 
may be maintained by tenants in common 
in a joint action. Parke v. Kilham, 8 Cal. 
79. 

15. The possession of one tenant in 
common is possession for all, but this pos- 
session in one for all ceases the moment it 
becomes adverse to the others. Partridge 
V. McKinney, 10 Cal. 184. 

16. Tenants in common must sue sep- 
arately for the recovery of real estate, and 
we know of no rule which would compel 
a party to divest himself of or alter his 
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estate, for the purpose of asserting his title 
thereto. Welch v. Sullivan^ 8 Cal. 187. 

17. Possession of one partner or tenant 
in common of a mining claim is the pos- 
session of all. Waring v. Grow, 11 Cal. 
371. 

18. Where the tenant in common or 
partner goes away and remains absent from 
the premises, leaving his associates in 
possession, it creates no presumption of 
abandonment, nor does his refusal to pay 
or delay in paying the expenses of the 
business or the assessments, create of itself 
a forfeiture. lb, 

19. The mere passive acquiescence of 
the other partners or tenants in common of 
a sale of the interest of the plaintiff by a 
party having no title, cannot confer any 
upon the vendee. lb, 

20. The fact that two or more persons 
join in the execution of a mortgage of 
lands does not raise a presumption that 
the estate mortgaged is joint property. 
Bowen v. J/ay, 12 Cal. 357. . 

21. In order to constitute a jmnt estate 
of lands in two or more persons, such estate 
must be expressly declared as such in the 
conveyance, otherwise the estate conveyed 
will be held by the grantees as tenants in 
common. lb, 

22. In an action by a tenant in common 
against his cotenant, who is in the sole 
possession of the premises, to recover a 
shai'e of the profits of the estate, a com- 
plaint which avers a tenancy in common 
between the parties, the sole and exclusive 
possession of the premises by the defend- 
ant, the receipt by him of the rents, issues 
and profits thereof; a demand by the 
plaintiff of an account of the same, and 
the payment of his share ; the defendant's 
refusal, and that the rents, issues and profits 
amount to $84,000, is insufficient to sup- 
port the action. Pico v. Columbety 12 Cal. 
419. 

23. In such complaint there are no 
special circumstances alleged which with- 
draw the case from the ordinary remedies 
at law, and require the interposition of 
equity. The action is a common law action 
of account ; and viewed in this light the 
complaint is fatally defective in not aver- 
ring that the defendant occupied the 
premises upon any agreement with the 
plaintiff as receiver or bailiff of his share 
of the rents and profits. It is essential to 
a recovery that this circumstance exist, and 



equally essential to the complaint that it 
be alleged. lb, 

24. At common law, one tenant in com- 
mon has no remedy against the other who 
exclusively occupies the premises and re- 
ceives the entire profits, unless he is ousted 
of possession, when ejectment may be 
brought, or unless the other is acting as 
bailiff of his interest by agreement, when 
the action of account will lie. Jb, 

25. The occupation by him, so long as 
he does not exclude his cotenant, is but 
the exercise of a legal right His cultiva- 
tion and improvements are made at his 
own risk ; if they result in loss he cannot 
call upon his cotenant for contribution, and 
if they produce a profit his cotenant is not 
entitled to a share in them. The cotenant 
can at any moment enter into equal enjoy- 
ment of his possessions ; his neglect to do 
so may be regarded as an assent to the 
sole occupation of the other. lb. 420. 

26. There is no equity in the claim as- 
serted by the tenant, to share in profits re- 
sulting from the labor and money of his 
cotenant, when he has expended neither, 
and has never claimed possession, and 
never been liable for contribution in case 
of loss. There would be no equity in 
giving to a tenant who would neither work 
himself or subject himself to any expend- 
itures or risks, a share in the fruits of an- 
other's labor, investments and risks. lb, 
422. 

27. One tenant in common may sue a 
party in possession by adverse claim, and 
recover the premises, if plaintiff represents 
the better title. Collier v. Corbett, 15 Cal. 
186. 

28. One joint tenant or tenant in com- 
mon of land may convey his interest in a 
particular portion of the land described by 
specific metes and bounds, but the grantee 
takes subject to the cotenant's right of par- 
tition of the whole tract. The grantee's title 
is good against his grantor and all persons 
except the cotenant. Stctrk v. Barrett^ 15 
Cal. 368. 

29. The right of partition existing in 
the cotenant may be exercised at any time, 
and may result in the loss to the grantee 
of the particular parcel conveyed to him. 
lb, 

30. One tenant in common out of pos- 
session may, in equity, as a collateral inci- 
dent to a claim for partition, compel his 
cotenant in possession to give account for 
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rents and profits received by him from 
tenants of the premises. Goodenow v. 
Ewer, 16 Cal. 471. 

81. From rents so received, the tenant 
in possession may deduct the amounts paid 
for taxes and for necessary and proper re- 
pairs and additions for the preservation 
and security of the building held in com- 
mon during the period for which the rents 
were collected. And where the building 
contained theater rooms, which were let 
from time to time with the furniture there- 
of — ^as carpets, lamps and scenery — which 
furniture was the individual property of 
the tenant in possession, he is entitled, in 
the accounting, to a reasonable allowance, 
to be deducted from the rents, for the use 
of such furniture, when such use was re- 
quired in order to let the premises them- 
selves. But he is not entitled to allow- 
ances for the use of any individual property 
in connection with the premises not thus 
required, nor any allowances for his per- 
sonal services in taking charge of the 
building, renting the same, and collecting 
the rents. Ih. 472. 



TENDER. 

1. Where A had contracted verbally 
to convey to B a certain lot of land for 
$5,000, of which sum $1,000 was to be 
paid down, and the balance in two months, 
with interest at the rate of two per cent, 
a month, and the time for the payment of 
the $4,000 had elapsed long before the 
commencement of the suit: held, the 
plaintiff not having paid or tendered 
$4,000 with interest, that a specific per- 
formance ought not to be decreed. Hoen 
V. Simmons J 1 Cal. 121. 

2. A agreed to convey to B a certain vessel, 
called the Mariposa, and B gave his prom- 
issory note for the consideration money, 
payable at a future day: held, that A 
being still the holder of the note, could 
not bring an action thereon, without show- 
ing that he had conveyed the vessel to B, 
or had tendered a conveyance ; and held, 
further, that the tender of a bill of sale 
executed by A as attorney for C, the real 
owner, was neither performance nor an 



offer to perform. Osborne v. JKUtoti, 1 
Cal. 338. 

3. Where by an agreement for the sale 
or purchase of land, the price is payable 
in installments, for which the purchaser 
executes his notes, payable at certain 
times, and the vendor agrees to convey on 
payment of the last installment, the suit is 
brought on the notes after all the install- 
ments have become due ; the tender of a 
conveyance by the vendor is a condition 
precedent to the right to sue, and the pur- 
chaser may insist on the want of such 
tender against an indorser afler maturity. 
Fokom V. BartleU, 2 Cal. 1 64. 

4. A payment to the sheriff for the re- 
demption of land sold cannot be tendered 
in certified checks. People v. Hays, 4 
Cal. 152. 

5. In an action for specific performance 
against a vendor who refused to make a 
title, it is not necessary that a deed should 
be tendered him for execution. Goodale 
V. West, 5 Cal. 341. 

6. Where a party contracts for a quan- 
tity of wheat, to be delivered on demand 
and paid for on delivery, in an action for 
nondelivery it is unnecessary for plaintiff 
to aver and prove a tender of the purchase 
money at the time of demand or before 
suit. Crosby v. Watkins, 12 Cal. 88. 

7. A tender of the money due on a bond 
and mortgage afler the law day of the 
mortgage, and a refusal to accept the 
money, do not discharge the lien of the 
mortgage. Perre v. Castro, 14 Cal. 528. 

8. In a suit by a vendor for specific per- 
formance of a contract of sale, the aver- 
ment of tender of payment was in general 
terms, as that the tender had been repeat- 
edly made, and that the plaintiff has been 
at all times and still is willing and ready 
to pay : held, that the tender should have 
been stated with greater particularity as to 
time, but that the objections in this respect 
cannot be taken for the first time in the 
supreme court I^ff v. Fisher, 15 Cal. 
381. 

9. Where plaintiff has two mortgages 
on the same property — the property being 
indivisible — and one of the mortgages is 
not due, he may, nevertheless, file his 
bill and have a decree for the foreclosure 
of both. And if the second mortgage be- 
comes due before the decree, then defend- 
ant cannot defeat the action as to this 
mortgage by tendering the money due on 
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the first mortgage after the maturity of the 
second. The jurisdiction of the court 
over the subject matter having attached, 
the court should close the controversy by 
settling all things involved in the litigation. 
Hawkins v. fftUy 15 Cal. 500. 
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See Evidence. 



THREATS. 

1. Where the court below excluded 
from the jury evidence of threats on the 
part of the deceased against the life of de- 
fendant, and the record does not show the 
character of such threats, the supreme 
court will presume that such proof was 
properly excluded. Such threats may 
have been made, and might have been 
conditional and justifiable. People v. 
Gienn, 10 Cal. 37. 

2. The mere fact that one man threat- 
ens to kill another, does not justify the 
latter in killing the former. The threats 
must be shown to have been communicat- 
ed to the accused before they are admis- 
sible as evidence for him for any purpose, 
and tlien the effect and bearing of the tes- 
timony should be explained by the judge 
to the jury before the case is finally sub- 
mitted to them. People v. Arnold, 15 CaJ. 
480. 

3. Bill for an injunction to restrain de- 
fendants from taking possession of certain 
real estate — a warehouse and wharf. 
Complaint avers plaintiffs' title to the 
property and their possession; that de- 
fendants have conspired together, and are 
threatening to take by force the property 
from plaintiffs, and are making prepara- 
tions, and using violent means to drive 
plaintiffs and their workmen from the 
premises ; that plaintiffs are in possession 
of teams, carriages, etc., for transporting 



goods from said warehouse and wharf to 
Los Angeles, as a business connected with 
said premises, and that, unless defendants 
are restrained from executing their threats, 
plaintiffs will be ruined in their business, 
and their property be destroyed: hel^i 
that these allegations are insufficient to 
authorize an injunction — there being no 
averment of insolvency of defendants, and 
complaint not showing that there is no 
adequate remedy at law. Tomlvuon y. 
Eulno, 16 Cal. 206. 

4. In such case, forcible entry and de- 
tainer would be a speedy mode of regain- 
ing the possession, if taken by defendants, 
and for other damages the usual proceed- 
ings at law would suffice. That the prem- 
ises are used in connection with the 
transportation business, which would be 
interrupted by the threatened trespass, is 
not alone a ground for equitable interfer- 
ence, lb. 



TIME. 

1. If the appellants have been guilty of 
no laches in perfecting their appeal, the 
court may enlarge the time for them to 
file their bond, to entitle them to a stay of 
proceedings under the statute. Bradley v. 
mUl, 1 Cal. 199. 

2. If no time be specified when a stat- 
ute shall be in force, it ought to go into 
effect from and after its passage — that is, 
when its existence is perfected. People v. 
Clark, 1 Cal. 407. 

3. To hold that a law operates all that 
part of the day of its passage prior there- 
to, is as absurd and as much of a fiction as 
the old doctrine that by relation it should 
commence running on the first day of par- 
liament; therefore the hour of the ap- 
proval of a statute is a fact to be ascer- 
tained and proved in all cases where the 
rights of parties are in any manner to be 
affected by the time of the approval. lb, 

4. Where the rights of parties are con- 
cerned, a day will not be considered a 
unit, but inquiry may be made as to the 
very point of time when an act is done. 
People V. Clark, 1 Cal. 407; Craig v. 
Godfroy, 1 Cal. 416 ; Pe&ple v. BeaJAy, 14 
CaL 371. 
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5« A party must move for a new trial 
within the statute time, unless the same 
has been enlarged. Dennison v. Smith, 
1 Cal. 438. 

6. In the absence of any custom to the 
contrary, Tuesdays are computed in the 
calculation of lay days at the port of dis- 
charge, but where the contract specifies 
working lay days, Sundays and holidays 
are excluded in the computation. Brooks 
y, Afintum, 1 Cal. 483. 

7. Loss of time caused by the failure of 
a party to perform his contract is not re- 
mote, but strictly proximate, and imme- 
diate damages ought to be allowed. Ken- 
yon V. GoodcUl, 3 Cal. 259. 

8. To create a forfeiture for nonpay- 
ment of rent, the rent must be demanded 
on the day it becomes due, and at a late 
hour of the day, and where the record shows 
no demand of the rent there can be no for- 
feiture. Chipman v. JEmeric, 3 Cal. 283. 

9. If a note is payable in bank, notice 
of nonpayment may be given to the in- 
dorser on the evening of the day on which 
the note is payable, after the close of bank- 
ing hours, and if not payable in bank, 
notice may be given on the evening of the 
day it is payable, at the close of the usual 
hours of commercial business. In places 
where no regular hours of business exist, 
the notices may be given after sunset of 
the day of its dishonor. Toothaker v. 
Oomwallj 4 Cal. 30. See McFarland v. 
Pico, 8 Cal. 631. 

10. After sentencing a prisoner, but 
before signing final judgment, the court had 
the prisoner brought before it and amend- 
ed the sentence by shortening the time, it 
was held not to be error. People v. 
Thompson, 4 Cal. 241. 

11. The time provided in which a jury 
shall be returned by the sheriff is directo- 
ry, and not mandatory. Mowry v. Star- 
huck, 4 Cal. 275. 

12. It is always within the power of a 
court, when exercising proper discretion, 
to extend the time fixed by law whenever 
the ends of justice would seem to demand 
such an extension. Wood v. Forbes, 5 
Cal. 62. 

13. An indictment is sufficiently certain 
as to time, if it appear from it that the of- 
fense was committed at some time prior to 
the finding of the indictment. People v. 
LiUlefield, 5 Cal. 356. 

14. In an action for unlawfully holding 



over after the expiration of the tenant's 
term, three days' notice is all that is re- 
quired. Garbrell v. Fitch, 6 CaL 189. 

15. Where the commission of an offense 
is charged to have been on a particular 
day, which was anterior to the finding of 
an indictment, there is no necessity for the 
averment that the offense was committed 
before the finding of the indictment. Peo- 
ple V. Lafuente, 6 Cal. 203. 

16. Under our statute, an indictment 
for murder need not state the time when 
the crime was committed, except that it 
was before the finding of the indictment, 
and within one year and a day before 
death ensued from the wound or assault. 
People V. Kelly, 6 Cal. 212. 

17. The time in which a sheriff makes 
return to an execution, does not affect the 
validity of the execution, or of a sale un- 
der it. Low v. Adams, 6 Cal. 281. 

18. In the civil law, a mere nonper- 
formance within a stipulated time does 
not, ipso facto, annul a contract, unless, in- 
deed, time is the veir essence of the con- 
tract. Holliday v. West, 6 Cal. 527. 

19. Notice of time and place having 
been given, it is a matter of small impor- 
tance who takes a deposition, particularly 
in view of the inconvenience and delay 
which would result from a different rule. 
Williams v. Chadboume, 6 Cal. 561. 

20. Though time is not of the essence 
of a contract for the sale of real estate, 
unless made so by the agreement of the 
parties, yet in every case it will devolve 
upon the party seeking relief, in a court of 
equity, to account for his delay. Brown 
V. CoviUaiid, 6 Cal. 571 ; Green v. GoviJr 
laud, 10 Cal. 330. 

21. The date of publication of notice to 
creditors, under our insolvent act, is the 
first day on which such notice is published. 
Clark V. Ray, 6 Cal. 604. 

22. The establishment and enforcement 
of rules limiting the argument of counsel 
to a certain time are matters resting on 
the sound discretion of the court; and, 
unless it appear that injustice has thereby 
been done, form no ground of appeal. 
People V. Tock Chew, 6 Cal. 636 ; People 
V. Keenan, 13 Cal. 584. 

23. The consolidation act of San Fran- 
cisco gives the ofiicers named in the four- 
teenth section two days after the meeting 
of the board of supervisors in which to 
file new bonds. The meeting taking place 
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on the ninth of July, the officers had the 
whole of the tenth and eleventh of July 
to execute and present their bonds. Doane 
V. Scannelly 7 Cal. 395 ; People v. Scan- 
nell, 7 Cal. 436. 

24. The limitation as to time applied 
only to the action of the incumbent. The 
bo£u*d had a reasonable time allowed them 
in which to reject or approve the bonds 
presented. IK 

25. In the case of an absent person, 
from whom no tidings are received, the 
presumption of life ceases at the end 
of seven years : to shorten this time there 
must be evidence of some specific peril to 
the life of the individual. Ashhury v. 
Sanders, 8 Cal. 64. 

26. The fact that a fugitive from justice 
had not been heai*d of for sixteen months, 
and that he was a passenger on a particu- 
lar vessel, bound for a specific port, and 
that neither the vessel nor crew had ever 
been heard from, is not sufficient to raise 
a legal presumption of his death. IK 

27. The constitution provides that if 
any bill presented to the governor (having 
passed both houses of the legislature) 
shall not be returned within ten days af- 
ter it shall have been presented to him, 
Sundays excepted, the same shall become 
a law in like manner as if he had signed 
it, unless the legislature, by adjournment, 
prevent such return. Price v. Whitman, 
8 Cal. 415, overruling -Peo/yfo v. Whitman, 
6 Cal. 660. 

28. The ten days given by the consti- 
tution must be computed by excluding the 
day on which the bill is presented to the 
governor. Price v. Whitman, 8 Cal. 415. 

29. Where it is necessary to give effect 
to contracts, and carry out the intention of 
parties, the first day is by the courts in- 
cluded or excluded, as the case requires, 
there appearing to be no uniform rule on 
the subject ; but when a time for deliber- 
ation is allowed, the exclusive rule should 
be adopted. IK 417. 

30. The presentment and demand of 
commercial paper, having days of grace, 
must be made within reasonable hours on 
the last day of grace, and what are reas- 
onable hours will depend on the question 
whether or not the bill or note is payable 
at a bank or place where, by the established 
usages of trade, business transactions are 
limited to certain stated hours. McFar- 
land V. Picoy 8 CaL 631. 



31. The line upon which a ditch is act- 
ually intended to be dug, should be run 
within a reasonable time after the line of 
preliminary sui-vey has been run, in order 
to make the right of the ditch owners date 
back to the survey. What is a reasona- 
ble time must depend upon the circum- 
stances of the case. Park v. Kilham, 8 
Cal. 79. 

32. In California, where such rapid and 
sudden fluctuations in the affairs and for- 
tunes of men occurred, as in all history 
is unexampled, and where the work of 
years was accomplished in months, it is 
impossible to hold that time, as an ele- 
ment of past contracts, should be meas- 
ured by the standards which obtain in old 
and settled States, where every thing is 
comparatively stable and permanent, 
where capital is abundant, titles ascer- 
tained and interest is low. Green v. Gor>- 
illaud, 10 Cal. 331. 

33. Where a party gave notice of the 
justification of the sureties on an under- 
taking before the clerk of the court below, 
on the second of November, between the 
hours of ten a. m., and five P. m., of that 
day : held, that the clert acted properly in 
refusing to take their justification, the op- 
posite party being absent until the last 
hour stated in the notice. Lower v. Kfwxj 
10 Cal. 480. 

34. When an indictment for murder is 
used as a substitute for, and in place of an 
indictment for manslaughter, it must, where 
time is material, contain the averment as 
to time which would be essential in an 
indictment for manslaughter. People v. 
MiOer, 12 Cal. 294. 

35. If defendant is out of the State a 
portion of the time, it must be so averred 
in the indictment. Prima facie, the lapse 
of time is a good defense, and where the 
statutory exception is relied on, it must be 
set up. IK 

36. In a criminal case, if the court be- 
low impose upon counsel, without their 
consent, a limitation of time for argument 
before the jury, it is done at the risk of a 
new trial, if it be shown by the uncontra- 
dicted affidavits of the counsel that the 
prisoner was deprived by the limitation of 
the opportunity of a full defense, for this 
is his constitutional right, without which 
he cannot be lawfully convicted. People 
V. Keencm, 13 Cal. 584. 

37. Paying part of a note when all is 
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due, is no consideration for an agreement 
to extend the time of payment Leining 
V. Gould, 13 Cal. 599. 

38. The provision of the revenue law 
that the assessment must be made on or 
before the first Monday of May is direct- 
ory. And generally, when a time is fixed 
by statute, within which a public officer is 
to perform an official act regarding the 
rights and duties of others, it will be con- 
sidered directory unless the nature of the 
act to be performed, or the language of the 
legislature, shows that designation of the 
time was intended as a limitation of the 
power of the officer. Hart v. Plumy 14 
Cal. 155. 

39. The term of court is sufficiently 
stated in an indictment when the day on 
which the indictment was found is given. 
People V. Beatty, 14 Cal. 371. 

40. When time is important, courts will 
inquire into a day, or fractional part of a 
day. Ih. 

41. Time, though ofVen a material in- 
gredient in the evidence, is not an indis- 
pensable ingredient in the act of dedica- 
tion of a street or highway. Harding v. 
Jasper, 14 Cal. 647. 

42. The rule i.s, that when time is pre- 
scribed to a public body in the exercise of 
a function in which the public is concerned, 
the period designated is not of the essence 
of the authority, but is a mere directory 
provision. People v. Murray, 15 Cal. 
223. 

43. Provisions in a statute in regard to 
4he time within which an act is required to 
be done, are generally to be construed to be 
directory ; but such a construction is im- 
proper where a consequence is attached 
to a failure to comply with the statute. 
Siaw V. RandaU, 15 CaL 387. 

44. Where a special term of the county 
court was held on the first day of May, 
upon notice to that efiect given on the 
twenty-fourth of April preceding, the pro- 
ceedings of the court were irregular, if 
not void, the statute requiring a notice of 
not less than ten, nor more than twenty 
days. People v. Itiley, 16 Cal. 187. 
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I. In general. 

1. A possessory action cannot be main- 
tained under the Mexican law by a person 
who has acquired title subsequent to the 
intrusion compkined of. Sunol v. Hepburn, 
1 Cal. 260. 

2. The plaintiff not having the real and 
actual possession of the premises, can ad- 
duce no proof of possession other than 
through the medium of his title, and the 
defendant is allowed to dispute the validi- 
ty of his title and retain possession if he 
fails to show a title under which he could 
possess. lb, 272. 

3. A party cannot, by the Mexican law, 
acquire possession beyond the metes and 
bounds of his actual occupancy, unless he 
claims to hold under what is termed a just 
title, and a deed void upon its face is not a 
just title, lb, 285. 

4. A grant from an American alcalde 
during the continuance of the Mexican war 
is not evidence of title sufficient to main- 
tain an ejectment without a definite and 
positive possession. Woodworth v. FuUon, 
1 Cal. 308 ; Fisher v. Salmon, 1 Cal. 414 ; 
Reynolds v. West, 1 Cal. 325 ; overruled 
in Cohas v. Raisin, 3 Cal. 450 ; Welch v. 
Sullivan, 8 Cal. 199, and Hart w Burnett, 
15 Cal. 616. 

5. A grant of a fifty vara lot at the 
Mission Dolores by a Mexican alcalde in 
1842, where the grantee took possession 
and occupied the lot, is a title under which 
a party may maintain ejectment. Brown 
V. Q Connor, 1 Cal. 418. 

6. Where the title is inchoate and in- 
complete, one cannot sustain an ejectment, 
and the court should exclude such title as 
evidence. Leese v. Clarh, 3 Cal. 27. 

7. The defendant cannot introduce evi- 
dence to show that the title is in a third 
party, or that the fee of the land in ques- 
tion is in the United States, nor to im- 
peach the validity of the conveyance to 
plaintiff collaterally as against third per- 
sons. Winans v. Christy, 4 Cal. 79. 

8. The statute regulating sheriffs' sales 
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of real estate does not design to invest a 
purchaser with the title until six months 
after the sale. Duprey v. Morarij 4 Cal. 
196. 

9. A mere trespasser cannot set up an 
outstanding title in a third person. Be- 
quette v. Caulfield, 4 Cal. 279 ; Gregory 
T. Haynes, 13 Cal. 595. 

10. A claim of title by virtue of a sher- 
iff's deed is insufficient, without showing 
the judgment which authorized the sale. 
Sullivan v. Davis, 4 Cal. 292. 

11. An ordinary quitclaim deed is 
sufficient to enable the grantee to maintain 
ejectment if the grantor could have done 
so. lb, 

12. Where a plaintiff sues for a lot in 
a former pueblo of San Francisco, and de- 
raigns his title from the city, it is prima 
facie evidence of title. Scale v. Mitchell, 
5 Cal. 402. 

13. A sale of land in the city of San 
Francisco by a portion of the board of 
commissioners of the funded debt does not 
pass a legal title upon which ejectment can 
be maintained. Leonard v. Darlington, 6 
Cal. 124. 

14. The writ of restitution obtained in 
an action of forcible entry and detainer 
does not determine either the right of 
property or the right of possession, and 
constitutes no defense to an action of eject- 
ment. Mitchell V. Hagood, 6 Cal. 148. 

15. In an action of ejectment under a 
Mexican grant: held, that the State court 
is bound to regard the decision of the 
United States supreme court, establishing 
the rule that a conditional grant from 
Mexico conveys a good title without per- 
formance of the conditions sufficient to 
maintain ejectment, and admissible to qual- 
ify the plaintiff's actual possession. Gunn 
V. Bates, 6 Cal. 271. 

16. The objection that the deeds through 
which the plaintiff in ejectment deraigns 
title are not properly acknowledged, can- 
not be maintained by one who has had no 
privity with the plaintiff's grantors. Welch 
V. Sullivan, 8 Cal. 187. 

17. A sale of the municipal land in the 
city of San Francisco, in 1852, on an ex- 
ecution issued under a judgment against 
the city rendered in 1851, conveyed a legal 
title to the land, upon which ejectment can 
be maintained. Welch v. Sidlivan, 8 Cal. 
187 ; HaH v. BumeU, 15 Cal. 616. 

18. An outstanding title in a third per- 



son will defeat plaintiff's recovery in eject- 
ment, although defendant does not connect 
himself with it 7^.198. 

19. If a mere trespasser upon the prior 
actual possession of a party could justify 
his act by showing the true title in a third 
person, no party to the suit, then a prior 
possessor might never gain any repose by 
virtue of his adverse possession, and could 
never gain a title under the statute of lim<- 
itations. Bird v. Lisbros, 9 Cal. 5. 

20. A mere trespasser cannot show title 
in a third party as a general rule, but it is 
not of universal application. Bird v. 
Lisbros, 9 Cal. 5 ; Piercy v. Sahin, 10 
Cal. 30. 

21. When the plaintiff in ejectment 
does not rely on prior possession, but on 
his strict title, the defendant in possession 
having a good prima facie right may set 
up and show the true title to be in another 
party. Bird v. Lisbros, 9 Cal. 6. 

22. An action for a false and fraudulent 
representation as to the naked fact of title 
in the vendor of real estate cannot be 
maintained by the purchaser, who has 
taken possession of the premises sold under 
a conveyance with express covenants. 
Peahody v. Phelps, 8 Cal. 229. 

23. All previous representaticHis pend- 
ing the negotiation for the purchase are 
merged in the conveyance. The instru- 
ment contains the final agreement of the 
parties, and by it, in the absence of fraud, 
their rights and liabilities are to be de- 
termined, lb. 

24. If a party takes a conveyance with- - 
out covenants, he is without remedy in case 
of a failure of title ; if he takes a convey- 
ance w^ith covenants, his remedy upon 
failure of title is confined to them. lb. 

25. Where the following instrument was 
endorsed on a deed, viz : Know all men 
by these presents, that I, the within named 
Avert M. Van Nostrand, of the city of 
San Francisco, State of California, in 
consideration of $8,000 paid to me by 
Rodman M. Price, of the city of New 
York, have assigned to the said Rodman 
M. Price and his assigns all my interest 
in the within instrument, and every clause, 
article or thing therein contained, and do 
hereby constitute the said Rodman M. 
Price my attorney in my nan^e, but to his 
use, to take all legal measures that may 
be proper for the complete recovery and 
enjoyment of the assigned premises, with 
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the power of substitution. Witness my 
hand and seal, this thirtieth day of August, 
1850, A. M. Van Nostrand ; and such in- 
strument was executed without the knowl- 
edge of the grantee named therein, and 
without any consideration therefor, and 
was not under seal : held, that the instru- 
ment did not pass the- legal title to the 
premises, and created only an equity in 
the grantee. JDupant v. Werthemanf 10 
Cal. 368. 

26. The purchaser of an equitable title 
takes the property, subject to all existent 
equities. . He is not within the rule which 
protects a bona fide purchaser for value, 
and without notice of the real or apparent 
legal title. lb, 

27. The title of a purchaser of real 
estate at sheriff's sale does not depend 
upon the return of the officer of the writ. 
The purchaser has no control over the con- 
duct of the officer in this respect, doud 
V. M Dorado County, 12 Cal. 183. 

28. Under our system probably an action 
can be maintained upon any title, legal or 
equitable, or upon an instrument, sealed 
or unsealed, which entitles plaintiff to the 
possession of the property in dispute as 
against the defendants. Ortman v. Dixon, 
13 Cal. 37. 

29. A grant being of three lef^es 
within a much larger area, and no survey 
having been made, gives no title to any 
specific three leagues of land, which would 
enable him to defend against ejectment on 
a patent. Waterman v. Smith, 13 Cal. 422. 

30. A defendant in ejectment, entering 
under a deed executed by order of a court 
of competent jurisdiction, enters under 
color of title. He is not a naked trespas- 
ser, and may set up an outstanding title 
in a third person. lb, 

31. S. and B., in 1854, execute a mort- 
gage on their property to H. Subsequent- 
ly, they execute another mortgage on the 
same property to plaintiff. ^jLater, in 1855,. 
8. conveys his interests to V., the deed 
declaring the interest to be sold subject to 
the two mortgages. Later, Y. sells to de- 
fendant W., the deed containing the same 
recital as the last In February, 1856, a 
decree of foreclosure of the first mortgage 
to H., sale of the property thereunder, de- 
fendant W. the purchaser, and in due time 
a sheriff's deed to him and possession. In 
June, 1856, foreclosure of the second mort- 
gage to plaintiff, sale thereunder, plaintiff 

64 



the purchaser ; and in March, 1857, sher- 
iff's deed to him : held, that plaintiff can- 
not maintain ejectment against defendant 
W. on his sheriff's deed ; that defendant, 
claiming title through foreclosure of the 
first mortgage, and being in possession, 
cannot be dispossessed by B. Broivn v. 
Winter, 14 Cal. 33. 

32. At common law, a bond for title is 
in effect a mortgage. The legal title re- 
mains in the vendor, and an equity vests 
in the vendee, to have the title on com- 
pliance with the conditions. The legal 
title, as also the equity, goes to the whole 
estate, and includes fixtures. The vendor 
can bring ejectment on breach of condi- 
tion, or foreclosure. Merritt v. Judd, 14 
Cal. 72. 

33. Where defendants deny ownership 
in plaintiff, and set up ownership in them- 
selves, it is not error to instruct the jury 
that the only question for them to determ- 
ine is as to who has the better right to 
the premises. Busenius v. Coffee, 14 Cal. 
93. 

• 34. In suits for the possession of land 
by ditch companies incorporated under the 
act of April 14th, 1853, by the fourth sec- 
tion of which they are authorized to "pur- 
chase, hold, sell, and convey such real and 
personal estate as the purposes of the cor- 
poration shall require," the defendant can- 
not question the necessity of such land for 
the pui'poses of the corporation. This is 
matter between the government and the 
corporation. Natoma W, 4* ^» Oo. v. 
Clarkin, 14 Cal. 552. 

35. If, on an executory contract for the 
purchase of land, made by plaintiff with 
the agent during the life of the principal, 
money due the principal was paid, alter 
his death, to the agent, who settled the 
amount with the estate, so that the estate 
received the benefit of the payment, plaint^ 
iff would be entitled, in equity, to call for 
the legal title, and could defend in eject- 
ment by the representatives of the princi- 
pal IVavers v. Crane, 15 Cal. 20. 

36. One tenant in -common may sue a 
party in possession by adverse claim, and 
recover the premises, if plaintiff repre- 
sents the better title. Collier v. Corbett, 
15 Cal. 186. 

37. A tract of land was held by several 
tenants in cx}mmon, and, on partition, a 
certain portion was set apart and quit- 
claimed to plaintiff, representing M., who 
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had conveyed to plaintiff as security for 
endorsementEi. Another portion of the 
land was set apart and quitclaimed to H. 
The portion thus received by H. was sub- 
sequently conveyed to plaintiff, and em- 
braces the land in controversy : held, that 
plaintiff is not mortgagee of the premises ; 
that even if he hold the premises conveyed 
by H. to him as security for the endorse- 
ments of M., it was as trustee of the legal 
title ; that the title had passed from H., 
and had never been in M., except of an 
undivided interest before the partition, and 
was therefore in plaintiff, who could main- 
tain ejectment. Seaward v. Malotte, 15 
Cal. 307. 

38. The relation of landlord and tenant 
existed between plaintiff and defendant on 
a parol demise from month to month, rent 
being payable in advance on the first day 
of each month. November Ist, 1858, 
defendant^ being in possession, denied 
plaintiff's title, and refused to pay rent. 
December 23d, 1858, plaintiff sued defend- 
ant in a justice's court for rent due No- 
vember Ist and December Ist, 1858, and 
had judgment, which was paid. January 
8th, 1859, plaintiff served on defendant 
notice to quit, on the ground of forfeiture 
for nonpayment of rent. Defendant re- 
fused to quit or surrender the premises. 
Plaintiff brings ejectment. Defendant 
answers; denying, among other things, 
plaintiff's title, and his own relation of 
tenant : held, that plaintiff is entitled to 
recover, and that the denial of title and re- 
lation of tenant made defendant a trespas- 
ser, not entitled to notice to quit ; that no 
special demand for payment of rent was 
necessary to work a forfeiture ; that de- 
fendant could not deny title, and yet claim 
the benefit of holding in subordination to 
it Smith V. Offff Shaw, 16 Cal. 89 ; 92. 

89. R. & Co., defendants, had two me- 
chanic's liens upon property; one filed 
October 30th, 1854, the other filed De- 
cember 8 th, 1854, against defendant Y. 
In 1855, B. & Co. sign an entry on the 
record of liens, stating that the liens did 
not fall due tiU January 15th, 1856. 
This was done on the supposition that the 
act of 1855 permitted such extension of 
credit with safety. Discovering that such 
act in this respect did not apply to exist- 
ing liens, R. & Co., November 16th, 1855, 
brought suit on the liens, obtained judg- 
ment, sold the property^ bonght it in and 



received a sheriff's deed. Plaintiff, as 
mortgagee of the property subsequent to 
the Uens, obtained judgment, sold the 
property, bought it in, received a sheriff's 
deed, and now files his bill to set aside B. 
& Co.'s judgment and sale on the ground 
of fraud : held, the only ground for the in- 
terposition of equity being fraud, and this 
being ignored by the findings, the bill is 
dismissed ; but the decree will be confined 
to the disposition of the fraud alone, leav- 
ing plaintiff at liberty to pursue his reme- 
dy in ejectment, if he have any, without 
prejudice from this decree. Gamble v. 
VoU, 15 Cal. 510. 

40. The city of San Francisco holds the 
municipal lands of the pueblo, not legally 
disposed of as hereinbefore explained; 
and her title is wholly unaffected by sher- 
iff's sale under execution against her, so 
far as those sales touch or affect the afore- 
said pueblo lands. A defendant in eject- 
ment, holding such lands merely by posses- 
sion, may set up the invalidity of such 
sales, or the plaintiff's title derived there- 
from, to defeat the plaintiff's action. Hart 
V. Burnett, 15 Cal. 516. 

41. The general rule that, in ejectment, 
the claimant must recover upon the 
strength of his own title, and not upon the 
weakness of his adversary's, and that his 
action will be defeated if defendant shows 
title out of him, and in a third party, has 
in this State been qualified and limited. 
GwyeU v. Gain, 16 Cal. 572. 



IL Estoppel as to Title. 

42. If the plaintiff proves no title, the 
defendant, being in possession, cannot be 
ousted ; but if defendant claims under the 
plaintiff, and in subordination to his title, 
he is estopped from questioning it. Hoen 
V. Simmons, 1 Cal. 120. 

43. A person who enters into posses- 
sion of land under another, cannot ques- 
tion the title of him under whom he holds. 
Pierce v. ARntum, 1 CaL 472. 

44. A defendant entering into posses- 
sion under a bond for a deed from the 
plaintiff, cannot be considered as holding 
adversely from color of title. Kilbum v. 
JRitchie, 2 Cal. 148. 

45. in an action of ejectment brought 
by a purchaser at sheriff's sale, under a 
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decree of foreclosure and sale of mort- 
gaged premises, to recover the same 
against the mortgagor in possession, the 
mortgagor is estopped from setting up title 
in another as a defense to the action. £ed- 
man v. Bellamy^ 4 Cal. 250. 

46. In an action of ejectment, where the 
defendants acquired possession from the 
tenant of plaintiff, with a full knowledge 
of the tenancy, thej are not in a position 
to deny plaintiff's title. Anderson v. 
Parker, 6 Cal. 199. 

47. Where the plaintiff and defendant 
both derive title to land from the same 
person, the plaintiff is estopped bj his pur- 
chase from denying the title of their com- 
mon grantor, for the purpose of establish- 
ing title in himself by virtue of location of 
the land under school land warrants. El- 
lis V. Jeans^ 7 Cal. 416. 

48. In an action of ejectment, a tenant 
cannot deny the title of the vendor of his 
landlord. McKune v. Moniffomery, 9 
Cal. 576. 

49. Where a defendant in ejectment 
brought upon a sheriff's deed, executed 
upon a purchase made on a sale under a 
decree of foreclosure, was also a party to 
the foreclosure suit, he is concluded by the 
decree from setting up a title which was 
in that adjudicated against him. Clark v. 
JBoyreau, 14 Cal. 637. 

50. In this caKse, which was ejectment 
for a lot purchased by plaintiffs of B., it 
was held that defendant had so recognized 
the title of B. as to be estopped from now 
disputing it. Dottmer v. Ford, 1 6 Cal. 350. 

See Ejectment, Grant, Land. 



TORT. 

1. Where the master ejects the servant 
from his premises, the latter refusing to 
leave after being discharged and notified, 
the former should use no more force than 
is actually necessary to accomplish the ob- 
ject, in which case only nominal damages 
can be recovered. De Briar v. Minium, 
1 Cal. 450. 

2. Vindictive damages may be given in 
a civil action for a personal injury, though 
the act be also punishable by a criminal 



prosecution. Wilson v. Middleton, 2 Cal. 
56. 

3. If the mortgagee acts in bad faith to- 
wards the owner, or is guilty of gross neg- 
ligence, such as will greatly injure the 
owner, he is liable to such damages as a 
JU17 may assess. Benham v. Rowe, 2 Cal. 
408. 

4. A plaintiff has a right to waive a 
tort, as against factors, and to bring his 
action to compel them to account and for 
the net proceeds arising from the loss. 
Luiert v. Chauviteau, 3 Cal. 462. 

5. A claim for damages for a personal 
tort cannot be united with a demand prop- 
erly cognizable in a court of equity in the 

i same action. Mayo v. Madden, 4 Cal. 28. 

6. Intoxication of the plaintiff is no de- 
fense to an action for damages for injuries 
caused by falling through an uncovered 
hole in the sidewalk of a public street. 
Rohinson v. Piocke, 5 Cal. 461. 

7. A master is bound to use reasonable 
care and diligence to prevent accident or 
injury to his servant in the course of his 
employment, and if he fails so to do, he 
will be held responsible for damages. 
HaUower v. Henley, 6 Cal. 210. 

8. A cause of acdon arising out of tort 
is not assignable. Oliver v. Walsh, 6 Cal. 
456. 

9. Where the sheriff wrongfully took 
possession of the goods and thereby de- 
prived the plaintiff of them, the fact that 
they were taken by the coroner under a 
writ against the sheriff before the latter 
had removed them does not excuse his 
tort. Squires v. Payne, 6 Cal. 659. 

10. Where a part owner sues ex de- 
licto, and the objection of defect of parties 
is not set up in the answer, the d^ages 
should be apportiohed at the trial. Whit" 
ney v. Stark, 8 Cal. 516. 

11. Where personal property is tortious- 
ly taken, the party aggrieved may waive 
the tort and sue in assumpsit for the value 
of the property. Fratt v. Clark, 12 Cal. 90. 

See Trespass. 



TOWING. 

1. It seems that the towing a vessel out 
to sea by a steamer is the transportatioa 
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of property so as to bring the case within 
the law of common carriers. White v. 
Steam TSig Mary Ann, 6 Cal. 471. 

2. The fact that a vessel lost while be- 
ing towed out to sea is insured, does not 
divest the owner of the right of action for 
damages for her loss, especially in the case 
of a mere partial insurance ; for in such a 
case the abandonment by the owner only 
transfers his interest so far as that inter- 
est is covered by the policy. Ih. 

8. A recovery by the owner in such an 
action will bar another action for the same 
cause, and therefore the defendant cannot 
raise the objection that the action is not 
brought by the real party in interest. Ih. 

4. Whether a steam tug is a common 
carrier or not, she holds herself out to the 
world for engagement iu a business for 
hire, requiring prudence, skill and the use 
of adequate means to perform the con- 
tracts which she undertid^es, and this con- 
stitutes a stipulation of their existence, 
which by clear construction enters into the 
contract and forms part of it. lb, 

5. The fact that the owner of the ship 
lost while being towed to sea was the 
agent for the owners of the steam tug, 
does not release the latter from any of the 
obligations under which they contract with 
others. lb. 
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TREASURER. 

1. The act requiring the treasurer to 
retain certain moneys, approved January 
27th, 1852, does not affect money in the 
treasuiT^priorto its approval. McDougal 
V. Roman, 2 Cal. 80. 

2. Where the State has passed an act 
to fund the indebtedness of a county, the 
nolder of warrants on the county treasurer 
is not compelled to accept bonds for them, 
or, in other words, to fund them : they are 
simply lefl unprovided for in any other 
way. Bunsacker v. Borden, 5 Cal. 289. 

3. Under the statute respecting county 
treasurers, passed March 22d, 1850, the 
party who registers his warrants becomes 
a preferred creditor, and is to be paid as 
soon as there are sufficient funds in the 



treasury and the prior registered warrants 
are paid. Taylor v. Brooks^ 5 Cal. 382 ; 
Mc Call V. Harris, 6 Cal. 283 ; Laforge 
V. Magee, 6 Cal. 285 ; McDonald v. Mad- 
dux, 11 Cal. 190. 

4. The act creating the office of county 
treasurer provides that the warranto drawn 
on the treasury shall be paid in the order 
of their registry, and this order of pay- 
ment cannot be changed by the supervis- 
ors. Laforge v. Magee, 6 Cal. 285. 

5. The revenue law of 1854 authorized 
the payment of a portion of the taxes in 
controller's warrants. The acts of 1855 
and 1856 provide for the funding of the 
State debt, and the collection of the reve- 
nue in cash, and forbid the treasurer to 
liquidate any of the debt except as herein 
required : held, that the act of 1854, 
allowing payment in warrants, was thereby 
repealed. Scojield v. White, 7 Cal. 400. 

6. The acceptance by a collector of 
taxes of a warrant is not a liquidation of 
the debt, but the receipt of it by the State 
treasurer from the collector would be a 
liquidation, for which the treasurer would 
be responsible. lb, 401. 

7. In the absence of an unexhausted 
specific appropriation to meet a warrant of 
the controller on the State treasurer, a 
warrant on the treasurer is absolutely 
void. Butler v. Bates, 7 Cal. 187. 

8. The board of supervisors of a cdtanty 
cannot settle with the county treasurer at 
a special meeting of such board, unless 
they have first given notice of such meet- 
ing and specified in the notice that such 
business will be transacted. El Dorado 
County V. Beed, 11 Cal. 131. 

9. In order to give the amplest oppor- 
tunity to the district attorney, or citizens 
who desire to do so, to contest the allow- 
ance of improper demands against the 
public treasury, the business of the super- 
visors is required to be transacted at the 
regular meetings required by law, or if at 
special meetings, public notice must be 
given of the business to be so transacted, 
and unless such notice is given, the acts of 
the supervisors are a nullity. lb, 132. 

10. The county has no power to direct 
and authorize the treasurer to pay war- 
rants in violation of the provisions of the 
statute. McDofnaUd v. Maddux, 11 Cal. 
189. 

11. A mandamus will not lie against a 
county treasurer to compel him to pay in- 
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terest due on county bonds. People v. 
Foggy 11 CaL 359. 

12. A treasurer is not, in respect to in- 
terest money, placed in any direct relation 
with the creditors ; and he is not intrusted 
with a mere ministenal duty of holding it 
or paying it to them on demand. Ih, 

13. Under the consolidation act of 1858, 
the treasurer of the city and county of 
Sacramento is entitled to receive for his 
official services only $3,000 per annum. 
He is not entitled .to the percentage allow- 
ed by the State to county treasurers for 
the money paid by them into the State 
treasury. This percentage belongs to the 
city and county of Sacramento. City of 
Sacramento v. Birdy 16 Cal. 295. 



TREATIES. 

1. The power of taxation over aliens, 
and the conditions on which they shall be 
determined to enjoy the protection of the 
State in a particular place or occupation, 
cannot be taken away or impaired by acts 
of Congress or treaties with foreign 
nations, and the justice or expediency of 
the tax must be lefl to the States4 subject 
to the restrictions which may be imposed 
by their organic law. People v. Naglee, 
1 Cal. 248. 

2. The treaty of Queretaro defined that 
all Mexicans established in California on 
the 30th day of May, 1848, and who had not 
on or before the 30th day of May, 1849, 
declared their intention to become Mexi- 
can citi2ens, are to be deemed American 
citizens, and laws applicable to aliens will 
not apply to them. Ih. 251. 

3. A grant by a Mexican officer, duly 
authorized, and made ih accordance with 
the Mexican laws applicabk to California, 
and before the acquisition of the country 
by the Americans, is a title protected by 
the laws of nations, as well as by the 
treaty of Queretaro, and cannot be dis- 
turbed. Regnolds v. WesU 1 Cal. 325. 

4. Treaties made by the United States, 
removing the disability of aliens to inherit, 
are valid, and within the intent of the 
constitution of the United States. People 
V. Gerke, 5 Cal. 382. 

5. The treaty between the United 



States and the Ilanseatic towns has not 
enlarged the rights of natives of those 
towns in this respect, as the treaty only 
gives them the right to dispose of land 
which they are prevented from inheriting 
by their character as aliens. Siemssen v. 
Bofer, 6 Cal. 252. 

6. The power of Congress to regulate 
commerce with foreign nations and among 
the States is an exclusive power, and the 
statute of this State, levying a tax of fifty 
dollars each on Chinese passengers, is in- 
valid and void. People v. Dovmer^ 7 Cal. 
171. 

7. Under the treaty between the United 
States and China, of July 3d, 1844, and 
the act of Congress carrying it into effect, 
the United States commissioner and consul 
constitute a judiciary for the government 
of the citizens of the United States in 
China, and are governed by the law of 
nations, the laws of the United States, the 
common law, and the " decrees and regu- 
lations" of the commissioner, until modi- 
fied and amended by Congress ; and such 
a judicial system is constitutional. Forbes 
v. Scannell, 13 Cal. 281. 



TREES. 

1. An action of trover may be main- 
tained against a trespasser who is cutting 
timber, as soon as the tree is cut. Samp* 
son V. Hammond^ 4 Cal. 184. 

2. An injunction will not be dissolved 
restraining defendants from felling trees, 
where the question of boundary is in dis- 
pute, especially when the plaintiffs* bond 
will fully protect the defendant for any 
delay, if it should turn out that they have 
the right. Buckelew v. Mtell, 5 Cal. 108. 

3. In an action for damages for cutting 
down growing trees, the measure of dam- 
ages is not the value of the trees as fire 
wood, but the injury done to the land by 
destroying them. Chipman v. Hibherd^ 6 
Cal. 162. 

4. The damage should be estimated by 
all the circumstances, and the purpose for 
which such trees were used or designed, 
and not according to the speculative or 
fancied ideas of the jury. lb. 
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5. Where the complaint and evidence 
show that a defendant is in possession of a 
tract of land, and claiming and holding 
under an adverse title, and the weight of 
evidence is in favor of the title, an injunc- 
tion will not be granted on the application 
of a party claiming title to the land to 
prevent the defendant from cutting timber 
thereon. Smith v. Wilson^ 10 Cal. 528. 
► 6. Where the defendant conveyed by 
deed to plaintiff a tract of land, and there 
was subsequently a dispute between the 
pai'ties respecting the boundary line of the 
land 80 conveyed, and the parties subse- 
quently made an agreement fixing the 
line : held, that in an action of trespass by 
the plain tifiT against the defendant for cut- 
ting timber upon the land previous to such 
agreement, the defendant was not estopped 
by the agreement in showing title in him- 
self previous thereto. It was competent 
for the defendant to show that the deed 
did not embrace the locus in quo, and it 
was error for the court to instruct the jury 
that the delivery of the deed and the cut- 
ting of firewood on the tract was sufficient 
evidence of possession. The cutting of 
timber by itself was neither possession or 
title as against the owner. Stockton v. 
Garfrias, 12 Cal. 316. 

7. A complaint in replevin, alleging 
that F. was Seized and possessed of certain 
premises at the time of his death ; that the 
plaintiffs were appointed the executors of 
his last will and testariient, and ever since 
their appointment have been in posses- 
sion of the premises ; that certain persons, 
whose names are not designated, entered 
upon the same without authority, and cut 
down timber growing thereon, to the 
amount of about three hundred cords ; that 
the defendant afterwards also entered upon 
the premises, without authority, and re- 
moved the wood thus cut, and still detains 
it from the plaintifis ; that they have de- 
manded the possession of the same from 
him, and that he refuses to deliver it to 
them, to their damage of $1,100 — the 
alleged value of the wood — sufficiently 
shows plaintiflT's ownership of the wood. 
Hcdleck v. Mixer, 16 Cal. 578. 

8. The averments, in such complaint, 
of " unlawful and wrongful,'* as applied to 
the entry upon the premises and the cut- 
ting down of the timber, and to his removal 
and detention of the same, may be stricken 
out as surplusage. Ih» 



9. Against the cutting of timber, the 
owner of real property is entitled to the 
preventive remedy of injunction. Whilst 
the timber is growing, it is part of the 
realty, and its destruction constitutes that 
kind of waste the commission of which a 
court of equity will, upon petition, restrain. 
When once cut, the character of the prop- 
erty is changed ; it has ceased to be a part 
of the realty, and has become personalty, 
but its title is not changed. It belongs to 
the owner of the land as much afterwards 
as previously, and he may pursue it in 
whosesoever hands it goes, and is entitled 
to all the remedies for its recovery which 
the law affords for the recovery of any 
other personal property wrongfully taken 
or detained from its owner. And if he 
cannot find the property to enforce its 
specific return, he may waive the wrong in 
its removal and use, and sue for the value 
as upon an implied contract of sale. Ih, 

10. In suits for damages for timber cut 
and removed, as in this case, the true rule, 
so far as the^ title to the land is concerned, 
is this : The plaintiff out of possession 
cannot sue for the property severed from 
the freehold, when the defendant was in 
possession oif the premises from which the 
property was severed — ^holding them ad- 
versely, in good faith, under claim and 
color of title — in other words, the personal 
action cannot be made the means of litiga- 
ting and determining the title to the real 
property as between conflicting claimants. 
Ih. 579. 

11. But this rule does not exclude the 
proof of title on the part of the plaintiff 
in other cases, for it is upon such proof 
that the right of recovery rests. It is be- 
cause the plaintiff owns the premises, or 
has the right to their possession, that he is 
entitled to the chattel which is severed, 
and that must be iy the first instance es- 
tablished. A mere intruder or trespasser 
is in no positiod to raise the question of 
title with the owner so as to defeat the 
action. Ih, 
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I. In general. 

1. A trespass dies with the trespasser, 
and cannot be pursued against an admin- 
istrator. O Connor v. Oorbitt, 3 Cal. 
373. 

2. An action of trespass may be main- 
tained against a trespasser who is cutting 
timber, as soon as the timber is cut. 
Sampson v. Hammond, 4 Cal. 184. 

3. In an action for nuisance, or tres- 
pass, the defendant has no right to inquire 
into the good faith of the plaintiff's pos- 
session. JSberhardY. Tuolumne Water Co., 
4 Cal. 308. 

4. The plaintiff sued in assumpsit to re- 
cover rent for premises, the possession of 
which he had previously recovered by 
ejectment against the defendant After a 
trial and verdict, which was set aside by 
the court, he amended his complaint to 
make it in form of an action of trespass 
for mesne profits : held, that this was er- 
roneous, and should not have been per- 
mitted. Ramirez v. Murray, 6 Cal. 223. 

5. In an action of trespass against a 
sheriff, where he is declared against per- 
sonally, and not as sheriff, it is competent 
to prove that the defendant was sheriff, and 
that his deputy, as such, committed the 
trespass. Poinsett v. Taylor, 6 Cal. 79. 

6. The fact that the parties in posses- 
sion ^f a gold mine are foreigners, and 
have not obtained a license, affoi*ds no ap- 
ology for trespass. Mitchell v. Hagood, 
6 Cal. 148. 

7. A defendant who has not been served 
with process is not a competent witness 
for his codefendant in an action of tres- 
pass. Gates V. Nash, 6 Cal. 194. 

8. Where several defendants are de- 
clared against jointly, but no joint tres- 
pass is proved, the plaintiff can introduce 
evidence of a several trespass against one 
of the defendants, and recover 'against 
such defendant ; aliter if a joint trespass 
has been proved. McCaarron v. CCon" 
neU, 7 Cal. 153. 

9. The owner of property in the pos- 
session of the same has a right to use so 
much force as is necessary to prevent a 
forcible trespass. People v. Payne, 8 Cal. 
343 ; People v. HonsheU, 10 Cal. 87. 

10. Where a trespasser goes with the 
intent and means to commit a felony, if 
necessary to accomplish the end intended, 



the owner of the property may repel force 
with force. People v. Payne, 8 Cal. 343. 

11. A mere trespasser cannot show title 
in a third party. This is, no doubt, true 
as a general proposition, but it is not of 
univeraal application. Bird v. lAshros, 9 
Cal. 5. 

12. If a mere trespasser upon the prior 
actual possession of a party could justify 
his act by showing the true title outstand- 
ing in a third party to the suit, then a 
prior possessor might never gain any re- 
pose by virtue of his adverse possession, 
and could never gain a title under the stat- 
ute of limitations. Ih» 

13. If the trustee does a wrongful act, 
then he, by doing the act, consents to be 
treated as a trespasser or debtor, at the 
option of the cestui que trust Gunter v. 
Janes, 9 Cal. 659. 

14. The lines of a quarter section of 
government land, which are distinctly 
marked by natural boundaries, and stakes 
placed at convenient distances so that the 
lines can be readily traced, are sufficient 
to authorize the occupant to maintain an 
action for a trespass thereon, under the 
actof April 11th, 1850. Taylor v. Wood- 
ward, 10 Cal. 91. 

15. In an action for a trespass upon 
land alleged by the complaint to be in the 
possession of the plaintiff at the time of 
the unlawful entry thereon by the defend- 
ants, it is not a sufficient traverse of the 
allegation of posession for the defendants 
to aver in their answer that to the best of 
their information and belief they did not 
commit the grievance upon any land in 
the lawful possession of plaintiff. Mc Cor- 
mick y. Bailey, 10 Cal. 232. 

16. The lessor of plaintiff is a compe- 
tent witness in an action of trespass to the 
leased premises, where the lease does not 
bind him to protect the plaintiff against 
trespassers. lb. 

17. The statute making possessory 
rights of settlers on public lands for agri- 
cultural or grazing purposes yield to the 
rights of miners, has legalized what would 
otherwise be a trespass, and the act cannot 
be extended, by implication, to a class of 
cases not especially provided for. Weimer 
V. Lowery, 10 CaJ. 112. 

18. In an action of trespass for enter- 
ing upon the mining ground of plaintiff, 
and digging the same up and converting 
the gold-bearing earth, the vendor of plaint- 
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iff JB a competent witness, although a 
part of the purchase money is still due him. 
Rowe V. Bradley, 12 CaL 230. 

19. An officer, when he puts a receiver 
in possession of the property of another 
against whom he has no process, or asserts 
through himself, or another, an unlawful 
dominion over such property, is a tres- 
passer, lb, 

20. No ouster is necessary to maintain 
an action of trespass ; any unlawful entry 
is enough. lb. 

21. Where defendant conveyed by deed 
to plaintiff a tract of land, and there was 
subsequently a dispute between the parties 
respecting the boundary line of the land 
so conveyed, and the parties subsequently 
made an agreement fixing the line : held, 
that in an action of trespass by the plaint- 
iff against the defendant for cutting tim- 
ber upon the land previous to such agree- 
ment the defendant was not estopped by the 
agreement in showing title in himself pre- 
vious thereto. It was competent for the 
defendant to show that the deed did not 
embrace the locus in quo* Stockton v. 
Garfrias, 12 Cal. 316. 

22. In an action against a sheriff for 
seizing and selling certain personal prop- 
erty alleged to belong to plaintiff, under an 
execution against one Teal, it being aver- 
red in the answer that the property be- 
longed to Teal : held, that evidence tending 
to prove that it was partnership prop- 
erty of Teal and plaintiff was proper, and 
that if they were partners, and as such 
owned the property, plaintiff could not re- 
cover. Hughes v. Boring, 16 Cal. 82. 

23. The relation of landlord and tenant 
existed between plaintiff and defendant on 
a parol demise from month to month, rent 
being payable in advance, on the first day 
of each month. November 1st, 1858, de- 
fendant being in possession, denied plaint- 
iff's title, and refused to pay rent. De- 
cember 23d, 1857, plaintiff sued defendant 
in a justice's court for rent due No- 
vember 1st and December 1st, 1858, and 
had judgment, which was paid. January 
8th, 1859, plaintiff served on defendant no- 
tice to quit, on the ground of forfeiture for 
nonpayment of rent ; defendant refused to 
quit or surrender the premises. Plaintiff 
brings ejectment. Defendant- answers, 
denying, among other things, plaintiff's ti- 
tle and his own relation of tenant: held, 
that plaintiff is entitled to recover ; that 



the denial of title and the relation of ten- 
ant made defendant a trespasser, not en- 
titled to notice to quit; that no special de^ 
mand for payment of rent was necessary 
to work a forfeiture ; that defendant could 
not deny title, and yet claim the benefit of 
holding in subordination to it. Smith y. 
Ogg Shaw, 16 Gal. 89; 92. 



n. Dahaoes in Trespass. 

24. An action cannot be commenced 
against A to recover damages^ for a tres- 
pass to real estate committed by B. StS' 
venson v. Lick, 1 Cal. 129. 

25. In an action by A against a sheriff 
for seizing the property of A on an excn- 
tion against B : held, that no demand was 
necessary before bringing suit. Ledley v. 
Hays, 1 Cal. 161. 

26. A municipal corporation is not lia- 
ble in damages ^or the destruction of a 
building in pursuance of the directions of 
its officers, as in the case of a conflagration, 
where no statute exists creating such lia- 
bility. Dunbar Y, Oity of San Francisco^ 
1 Cal. 356. 

27. The destruction of property to check 
a conflagration must be shown to be clear- 
ly necessitous ; yet the individual must be 
regulated by his own judgment, and if 
done without actual or apparent necessity 
he is liable for trespass. Surroceo v. 
Geary, 8 Cal. 74. 

28. In a complaint for trespass the 
plaintiff claimed five hundred dollars, the 
alleged value of the property destroyed, 
and five hundred dollars damages; de- 
fendant demurred on the ground that two 
causes of action were improperly joined, 
and the court below sustained the demur- 
rer : held, that this was error. Tenclesen 
V. MarshaU, 3 Cal. 440. 

29. In an action of trespass, the ques- 
tion of damages is a question particularly 
for the determination of a jury. Drake v. 
Palmer, 4 Cal. 11. 

30. Justices of the peace have no juris- 
diction in actions to recover damages for 
injury to a mining claim, or for its deten- 
tion, when the amount involved is over two 
hundred dollars. Van Etten y. Jihony 6 
Cal. 19. 

31. In an action to abate a nuisance, 
damages are only an incident to an action, 
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and the failare to recover two hundred 
dollars does not affect the question of 
costs. Hudson v. Doyle^ 6 Cal. 102. 

32. In an action for damages for cutting 
down growing trees, the measure of dam- 
ages is not the value of the trees as fire- 
wood, but the injury done to the land bj 
destroying them, considering the purposes 
for whieh such trees were used or designed, 
and not according to the speculative or 
fancied ideas of the jury. Ckipman v. 
Hibberd; 6 Cal. 162. 

33. Damages assessed for the value of 
land taken for a railroad should be paid 
to the true owner, if he recovers posses- 
sion before the damages are paid -by the 
company; although at the time of .the 
damage a trespasser was in possession, 
who had filed his claim to the damages. 
jRaoney v. Sacramento Valley R. R, Co,, 
6 CaL 640. 

34. Where parties have located mining 
claims upon the bank of a creek or stream, 
and are using the bed of said stream for 
the purpose of working their claims, any 
subsequent erection, dam or embankment, 
which will turn the water back upon said 
claims, or hinder them from being worked 
with fi umes or other necessaiy means or 
appliances, is an encroachment upon the 
rights of said parties, and they are entitled 
to recover for the damages consequent on 
such obstiTiction. Sims v. aSWw'^^, 7 Cal. 150. 

35. Possession in the plaintiff is suffi- 
dent to enable him to maintain trespass ; 
and although a higher title may be at- 
tempted to be set up, the failure to sus- 
tain it will not operate against the right to 
recover damages. McCarron v. QConr- 
nell, 7 Cal. 153. 

36. A writ of injunction will lie to re- 
strain trespass or entering upon a mining 
claim and removing auriferous quartz from 
it, where the injury threatens to be con- 
tinuous and irreparable. It comports more 
with justice to both parties to restrain the 
trespass than to leave the plaintiff to his 
remedy for damages at law. Merced Min- 
ing Co. V. Fremont, 7 Cal. 327. 

37. Where parties employed architects, 
reputed to be skilled in their profession, to 
construct at a designated point on a ci'eek 
a dam or embankment of certain specified 
dimensions, capable of resisting all fi oods 
and freshets of the stream for the period 
of two years, and to deliver it completed 
by a given time ; and before the embank- 



ment was completed it was broken by a 
sudden freshet, and a large body of water 
confined by it rushed down the channel of 
the stream, carrying away and destroying 
in its course the store of plaintiffs with 
their stock of merchandise. The employ- 
ers exercised no supervision, gave no di- 
rections, furnished no materials, nor had 
they accepted the work. Plaintiff having 
brought suit to recover the damage sus- 
tained by them against the employers and 
contractors: held, that the latter alone 
were liable. JBoswellv, Laird, 8 Cal. 489. 

38. In an aetion against a sheriff for 
wrongfully seizing and selling property 
under an execution, andi^here there was 
no wantonness or oppression on the part 
of such officer in the seizure, the measure 
of damages is the value of the property at 
the time it was seized,uind le^ interest 
on such amount from the time of fieizure 
up to the time of the rendition of the ver- 
dict Phelps V. Owens, 11 Cal. 24. 

39. In an action for damages for the 
diversion of water from the plaintiff's 
ditch, the deposition of one of the owners 
of the ditch was taken by plaintiff, and 
subsequently and before the trial the wit- 
ness conveyed, by deed, his interest in the 
ditch to plaintiff: held, that such deed of 
conveyance did not pass the witness' right 
to the damages, and hence he was an in- 
competent witness. Kimball v. Gearhart, 
12 Cal. 47- 

40. In an action for injuries to a mining 
claim, a claim for damages to the plaintiff 
by the reason of the breaking away of the 
defendant's dam, and the consequent wash- 
ing away of the pay dirt of the plaintiff, 
may properly be joined with a claim for 
damages in the preventing plaintiff from 
working his claim. Fraler v. Sears' Union 
Water Co., 12 Cal. 557. 

41. The want of reasonable care on the 
part of another, who is injured by the 
breaking of a dam, cannot be set up in 
defense to an action for damages for in- 
juries thus suffered. lb. 559. 

42. In an action for damages for divert- 
ing the water of a river from plaintiff's 
mill, an averment in the complaint of pos- 
session of the land and mill is sufficient 
against a trespasser, without averring 
riparian ownership, or prior appropriation 
of the water. McDonald v. Rear River 
and Auimm W. and M. Co., 13 Cal. 230. 

43. Action for damages against defend- 
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ants, averring that they, ^^ with force and 
arms, broke and entered upon the premi- 
ses of plaintiff, and damaged them by 
causing them to be overflowed and cover- 
ed with earth, gi'avel, tailings, etc, de- 
posited thereon by the action of running 
water :" held, that under our system of 
pleadings the words " with force and arms, 
broke and entered,"' do not confine the 
proof to the direct and immediate damage 
as in the old action of trespass ; that the 
facts being clearly set out in the com- 
plaint, the addition of these words was 
surplusage. Darst v. Rush,, 14 Cal. 84. 

44. In an action for damages against a 
constable for illegal seizure of plaintiff's 
property, the judgment was for six hun- 
dred and fifly dollars, the sum claimed in 
the complaint, the value of the property 
being therein fixe^at four hundred and 
fifty dollars and the damages at two hun- 
dred dollars. The court found the dam- 
ages at six hundred and fifly dollars. 
There was no statement on new trial or 
^peal : held, that the finding of the court 
is conclusive, and that the judgment must 
stand. Van PeU v. Littler, 14 Cal. 201. 

45. In actions, for taking and detaining 
personal property, no circumstances of 
aggravation being shown, the measure of 
damages is the value of the property with 
interest Dorsey v. Manhve, 14 Cal. 555. 

46. If circumstances of aggravation be 
shown in order to increase the damages^ 
then defendant may show all circumstan- 
ces connected with his acts and explanatory 
of his motives and intentions. lb. 

47. In such actions the rule of dam- 
ages depends on the presence or absence 
of circumstances of aggravation in the tres- 
pass — ^as fraud, malice or oppression. IL 
556. 

48. Where the trespass is committed 
from wanton or malicious motives, or a 
reckless disregard of the rights of others, 
or under circumstances of great hardship 
and oppression, the rule of mere compen- 
sation is not enforced, and the measure 
and amount of damages are matters for 
the jury alone, and they may award puni- 
tive or exemplary damages. lb, 558. 

49. The rule of compensation, as dis- 
tinguished from the rule of exemplary 
damages, applies even though the writ un- 
der which the officer committed the tres- 
pass was void — there being no circum- 
stances of aggravation. lb. 



50. In an action to recover damages for 
the diversion of the water of a stream 
from plaintiff's mills, an averment as to 
the precise quantity of water required for 
the use of the mills, and to which plaintiff 
claimed to be entitled, is an immaterial 
averment, and a recovery of damages 
would not establish plaintiff's right to the 
exact quantity of water claimed so as to 
be res judicata in a subsequent suit. Mo' 
Donald v. Bear fiiver and Auburn W. 
and M. Co., 15 Cal. 149. 

51. In such action for damages no is- 
sue could be taken upon the averment as 
to the particular quantity of water divert- 
ed, fb. 

5^. In an action against a water com- 
pany, incorporated under the laws of this 
State, for overflowing plaintiff's claim, the 
fact that plaintiff could have prevented the 
damage by pulling off a board from de- 
fendant's flume, and peimitting the water 
to discharge above plaintiff's claim, is no 
defense, because they were not obliged 
to avoid the injuries complained of by 
committing a trespass. Wolf v. St. Lows 
Independent Water Co., 15 Cal. 820. 

See Damages. 



m. Injunction to Restrain Tres- 
pass. 

53. An injunction will not be dissolved 
restraining defendants from felling trees 
where the question of boundary is in dis- 
pute, especially as the plaintiffs' bond will 
fully protect the defendants from any de- 
lay, if it should turn out that they have 
the right. Buckelew v. EsteU, 5 Cal. 108. 

54. Questions as to the performance of 
the conditions contained in the grant can 
only be made^by the grantor, and not by 
a mere naked trespasser ; and an injunc- 
tion will lie to restrain the trespass, where 
the grtint is admitted. lb. 

55. An injunction ought not to be grant- 
ed in aid of an action of trespass, unless 
it appear that the injury will be irrepara- 
ble and cannot be compensated in damages. 
Waldron v. Marsh, 5 Cal. 119. 

56. A complaint which sets out a cause 
of action in trespass, and concludes with 
a prayer for an injunction, is correct 
Gates V. Kieff, 7 Cal. 125. 

57. A complaint which joins an action 
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of '* trespass quare clausum fre^t," eject- 
ment, and prayer for an injunction, will be 
held bad on demurrer. • Bigehw v. Gove^ 
T Cal. 135. 

68. A ^rit of injunction will lie to re- 
strain trespass in entering upon a mining 
claim and removing the auriferous quartz 
from it," where the injury threatens to be 
continuous and irreparable. Merced Min- 
ing Co. V. Fremont, 7 Cal. 820. 

69. The removal of gold from a mine 
is emphatically taking away the entire 
substance of the estate, and comes within 
that class of trespass in which injunctions 
are now universfdly granted. lb, 321. 

60. Where the complaint alleged that 
the defendants had dug a mining ditch 
above one previously constructed by the 
plaintiffs, and had thereby diverted the 
water of the stream from plaintiffs' ditch, 
but did not aver that the injury was con- 
tinuing, or threatened to be continued, or 
likely to be continued : held, that it was 
sufficient for the recovery of damages, but 
not to sustain an injunction. Coker v. 
Simpson, 7 Cal. 341. 

61. Where a suit is brought to test the 
question as to the propriety of appropria- 
tion' of water, a prayer for an injunction 
to prevent future injury is proper. Martus 
V. BickneU, 10 Cal. 224. 

62. The remedy by injunction to re- 
strain the removal of fixtures, under sec- 
tion two hundred and sixty-one of the 
code, is only preventive ; it is not exclu- 
sive of any other remedy. Sands v. Pfeif- 
fer, 10 Cal. 265. 

63. Where the complaint and evidence 
show that a defehdant is in possession of 
a tract of land, and claiming and holding 
under an adverse title, and the weight of 
evidence is in favor of his title, an injunc- 
tion will not be granted, on the application 
of a party claiming title to the land, to 
prevent the defendant from cutting timber 
thereon. Smith v. Wilson, 10 Cal. 528. 

64. Where thi bill avers that plaintiffs 
are the owners and in possession of a tract 
of land, that defendants are insolvent and 
threaten to and will enter upon said land, 
and by excavations, embankments and 
diverting valuable springs and streams 
thereon, despoil it of the substance of the 
inheritance and create a cloud upon plaint- 
iff's title, injunction lies. Bensley v. Moun- 
tain Lake W. Co,, 13 Cal. 313. 

65. Where premises containing deposits 



of gold are held under a patent from the 
United States, an injunction lies to pre- 
vent miners from excavating ditches, dig- 
ging up the soil, and flooding a portion of 
the premises for the purpose of extracting 
the gold. Boggs v. Merced Mining Co,, 
14 Cal. 379; Henshaw v. Clark, 14 Cal. 
464. 

66. In a complaint in ejectment, parties 
may seek, in addition to a recovery of the 
premises, an injunction restraining the 
commission of trespass, in the nature of 
waste pending the action, but the grounds 
of equity interposition should be stated 
subsequently to and distinct from those 
upon which the judgment at law is sought 
Natoma W, and M, Co, v. Clarkin, 14 
Cal. 648. 

67. The complaint avers title in plaintiff 
to a tract of land, that the possession of 
defendants is forcible and unlawful, that 
an action for forcible entry has been com- 
menced by plaintiff against defendants, 
and is still pending and undetermined, and 
asks for an injunction to restrain defend- 
ants from cutting and removing timber 
from the land, without seeking in this suit 
to be restored to the possession, the f^bject 
of the suit being to preserve the property 
during the pendency of that action : held, 
that injunction lies, although no action at 
law has been brought to try the title ; 
that jurisdiction of equity in such cases to 
grant, first, a temporary, and subsequently 
a perpetual injunction, does not depend 
upon the question whether or not such 
action at law has been brought ; that the 
rule under the English chancery system 
was the same, and that our statute is not 
more restrictive. Ificks v. Michael, 15 
Cal. 115. 

68. Wheffe the title of plaintiff is dis- 
puted in the answer, the usual practice has 
been to ask the assistance of equity in aid 
of an action at law ; but there are many 
cases in which the powers of a court of 
equity have been invoked in the first in- 
stance. And equity generally directs an 
issue at law as to the title, and awaits the 
action of the court of law upon the issue. 
lb. 116: 

69. Injunctions to restrain injuries in 
the nature of waste should not be issued 
before the hearing on the merits, except 
in cases of urgent necessity, or when the 
subject matter of the complaint is free 
from controversy, or irreparable mischief 
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will be produced by its continuance. But 
in all cases where the right is doubtful, 
the court should direct a trial at law, and 
in the meantime grant a temporary in- 
junction to restrain all injurious proceed- 
ings, if there be danger of irreparable 
mischief. Ib» 

70. In cases of waste, if anything is 
about to be abstracted from the land which 
cannot be restored in specie, it is no ob- 
jection to the injunction that the party 
making it may possibly recover what 
others may deem an equivalent in money. 
lb. 

71. On application for injunction to re- 
strain waste, or mischief analogous to 
waste, plaintiff may read affidavits contra- 
dicting the answer upon all matters in 
controversy, including questions of title. 
lb. 

72. Plaintiffs file their bill in equity to 
enjoin defendants from diverting a certain 
quantity of the water of Bear river, alleg- 
ing that their right to one thousand inches 
of the water of that stream, as against de- 
fendants, was adjudicated in a former 
action. In that action, which was trespass 
for the diversion of the water, it was al- 
leged that this quantity of the water of the 
stream had been appropriated by the 
plaintiffs for mill purposes; that such 
quantity was necessary for their use, and 
that defendants had diverted the same, to 
their damage, etc. Plaintiffs had verdict 
and judgment for $21,000 damages : held, 
that the averments are insufficient to en- 
title plaintiffs to an injunction ; the scope 
of the bill being simply to enforce in 
equity plaintiffs* alleged right to one thous- 
and inches of water, on the sole ground 
that it was adjudged as their right in the 
former suit. McDonald v. ^ear River 
and Auburn Water and Mining Co.j 15 
Cal, 148. 

73. Held, further, that plaintiffs should 
be permitted, if they desire, so to amend 
their complaint as to present for determin- 
ation their legal rights, otherwise the com- 
plaint should be dismissed. lb. 

74. Bill for an injunction to restrain de- 
fendants from taking possession oF certain 
real estate — a warehouse and wharf. Com- 
plaint avers plaintiffs' title to the property 
and their possession ; that defendants have 
conspired together, and are threatening to 
take by force the property from plaintiffs, 
and are making preparations, and using 



violent means to drive plaintiffs and their 
workmen from the premises ; that plaint- 
iffs are in possession of teams, carriages, 
etc., for transporting goods from said ware- 
house and wharf to Los Angeles, as a 
business connected with said premises, and 
that, unless defendants are restrained from 
executing their threats, plaintiffs will be 
ruined in their business, and their proper- 
ty be destroyed : held, that these allega- 
tions are insufficient to authorize an in- 
junction — ^there being no averment of the 
insoli^ency of defendants, and the complaint 
not showing that there is no adequate 
remedy at law, and that in such case, fon> 
ible entry and detainer would be a speedy 
mode of regaining possession, if taken by 
defendants, and for other danmges the 
usual proceedings at law would suffice. 
That the premises are used in connection 
with the transportation business, which 
would be interrupted by the threatened 
trespass, is not abne a ground for equita- 
ble interference. Tomlinson v. Rvbio^ 16 
Cal. 206. 

75. Against the cutting of timber the 
owner of real property is entitled to the 
preventive remedy of injunction. Whilst 
the timber is growing, it is part of the 
realty, and its destruction constitutes the 
kind of waste the commission of which a 
court of equity will, upon petition, restrain. 
When once cut, the character of the prop- 
erty is changed ; it has ceased to be a part 
of the realty and has become pei*sonalty, 
but its title is not changed. It belongs to 
the owner of the land as much afterwards 
as previously, and he may pursue it in 
whosesoever hands it goes, and is entitled 
to all the remedies for its recovery which 
the law affords for the recovery of any 
other personal property wrongfully taken 
or detained from its owner. And if he 
cannot find the property to enforce its 
specific return, he may waive the wrong 
committed in its removal and use, and sue 
for the value as upon an "implied contract 
of sale. HaUeck v. Mixer, 16 CaL 578. 
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tions of fact will be regarded as the ver- 
dict of the jury, and subject to the same 
review in the appellate court. Vogan v. 
Barrier, 1 Cal. 187. 

%, Where the case is tried by the court 
without a jury, the appellate court will not 
inquire into the sufficiency of the evidence, 
f)ut will presume the is^aues of fact prop- 
erly found. O Connor v. Sfark, 2 Cal. 
155. 

8. Upon the trial of an ivssue of fact by 
the court, the code requires its decision to 
be given in writing and filed with the clerk 
within ten days after the trial takes place. 
This is not mei'ely directory, and the in- 
tention is that the decision shall correspond 
to the verdict of a jury, and without such 
a finding the judgment cannot stand. 
Russell V. Armador^ 2 Cal. 305 ; Semple 
V. Berkey, 2 Cal. 231 ; Bowers v. Johns, 2 
Cal. 419 ; Hoagland v. Clary, 2 Cal. 475. 

4. When a ca.'re has been once taken 
to an appellate court, and its judgment 
obtained on the points of law involved, 
such judgment, however erroneous, be- 
comes the law of the ca*, and cannot, on 
a second appeal, be altered or changed. 
Dewey v. Gray, 2 Cal. 377 ;. Clary v. 
Hoarjland, 6 Cal. 687 ; Gunter v. Laffan, 
7 Cal. 592 ; Calif omiH Steam Nav, Co, 
V. Wright, 8 Cal. 592 ; Cahoan v. Levy, 
10 Cal. 21G; Davidson v. Dallas, 15 Cal. 
82. 

5. The plaintifl^ always, in contempla- 
tion of law, ha«5 the affirmative, with the 
right to open and conclude the cause. 
&nham v. Roioe, 2 Cal. 408. 

6. A jury was waived by the parties 
and the cause submitted to the court, the 
trial made som6 progress, Avhen on motion 
of plaintiffs' attorney the case was refen*ed 
"to ascertain the damages su.-tained by 
plaintiff:** held, that the case having been 
submitted to the court, it was the duty of 
the court to find upon the facts adduced 
by the parlies, and not the facts presented 
in a referee's report. Geeseka v. Brannan^ 
2 Cal. 519. 

7. It is not the province of the court in 
its finding, where a jury tries the case, to 
pronounce upon the facts. Bessie v. Barle, 
4 Cal. 200. 

8. The verdict of a jury must precede 
a judgment, but this is not necessary when 
the court sits as a jury ; the finding of a 
court may be filed after the judgment is 
rendered ; the time or relative order re- 



quired for the filing is merely directory. 
Vermuele v. Shaw, 4 Cal. 216. 

9. The power of opening up a case 
after it has been once submitted rests in 
the sound discnetion of the court hearing 
the case, and as a general rule will not be 
revised. Pinkham v. McFarland^ 5 Cal. 
138. 

10. The statute which requires that 
upon the trial of an issue of fact by the 
court, the decision shall state separately 
the facts and conclusions of law, does not 
apply in chancery cases. Walker wSedg^ 
wick, 5 Cal. 192. 

11. Uhe establi?«liment and enforcement 
of rules limiting the argument of counsel 
to a certain time, are matters resting in 
the sound discretion of the court, and un- 
less it appears that injustice has tiiereby 
been done, form no ground of appeal. 
People V. Took Chew, 6 Cal. 636. 

1 2. Where counsel in a cause pending 
in the supreme court stipulate to submit 
the case to the court on two grounds only, 
it is a clear waiver of all other^signments 
of error, and they will not bWnllowed to 
go beind such stipulation and insist upon 
points other than those mentioned in the 
sti])ulation. Cahoon v. Levy, 10 Cal. 216. 

13. It would seem that a party cannot 
try his cause before a judge without ob- 
jection, and after losing it, complain that 
the case was not tried by a jui*y. Smith 
v. Brannan, 13 Cal. 115. 

14. The right to a trial of particular 
ca.-cs in particular counties is a mere priv- 
ilege which may be waived. It is not 
matter in abatement of the writ. The 
privilege must be claimed by motion to 
change the venue »t the proper time and 
place. Wafts v. White, 13 Cal. 324; over- 
ruling Vallejo v. Randall^ 5 Cal. 462. 

15. Courts have a large discretion over 
the conduct of proceedings before them, 
and may limit counsel to a reasonable 
time. liUt in capital ca«es this should be 
done, if at all, only in very extraonlinary 
and peculiar instances. People v. Keenan, 
18 Cal. 584. 

16. The trial on the main charge in an 
indictment will not be postponed because 
of an appeal on the issue of insanity. 
People V. Moice^ 15 Cal. 331. 

17. It is irregular for one of the justices 
composing the court of sessions, on a crim- 
inal trial, to retire before the termination 
of the trial, and another justice, not pres- 
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ent during the previous stages of it, to 
come in and participate in the proceedings. 
The members of the court who act as such 
when the case is developed should con- 
tinue to act until the close.^ Whether such 
irregularity is sufficient to reverse a con- 
viction otherwise regular, not here de- 
cided — ^but the practice is dangerous and 
disapproved of. People v. JSckert, 16 Cal. 
113. 

See Venue. 



I 



TROVER. 

1. An auctioneer who receives and sells 
stolen property innocently, and in the or- 
dinary course of his hisinessy is liable to the 
true owner for the conversion thereof Boy- 
ers V. Buie, 1 Cal. 435; ovemiled in 
Sogers v. Ifuie, 2 Cal. 572. 

2. CoQgersion is the gist of the action 
of trovenRnd without conversion neither 
possession of the property, negligence, or 
misfortune, will enable the action to be 
maintained. Rogers v. Huie, 2 Cal. 572. 

3. To render a defendant liable for tro- 
* ver, he must have converted the property 

to his own use ; and if not, then any other 
act to amount to a conversion must be 
done with a wrongful intent, either ex- 
pressed or implied. Ih, 573. 

4. An action in trover may be main- 
tained against a trespasser who is cutting 
timber, as soon as the timber is cut. 
Sampson v. Hammond^ 4 Cal. 184. 

5. If the parties w^re tenants in com- 
mon, and the defendant sold the chattels 
held in common, and appropriated the 
proceeds to his own use, the remedy of 
the plaintiff is in trover, or by an action 
for money had and received ; and, an ac- 
tion for goods, wares and merchandise, 
sold and delivered, will not entitle him to 
a judgment. WiUiams v. Chadhowmej 6 
Cal. 661. 

6. All the parties in interest should 
join in an action of trover, and a failure 
to join may be pleaded in abatement. 
Whitney v. Stark, 8 Cal. 516. 

7. Where M. made a bill of sale to 6., 
of forty-two barrels of vinegar, then in 
possession of G., as keeper of the shoriff, 
as collateral security fur a debt due G., 



and G. subsequently gave back the bill of 
sale to M., without any liquidation of the 
debt, or change of the possession of the 
property, and the property was afterwards 
sold by the defendant as sheriff, M. bring- 
ing an action of trover against the defend- 
ant, to recover the same : held, that M. 
Lad no title to the property upon whidi 
he could recover in such an action, as the 
mere handing back the bill of sale of M. 
did not revert the title in him. Middles- 
worth V. Sedgwick, 10 Cal. 393. 

8. In trover, the plaintiffs must either 
have the possession, or the immediate right 
to the posession of the property, to entitle 
them to recover. Ih. 

9. Plaintiff brought an action of re- 
plevin against the defendants to recover 
certain property, and obtained a judgment 
for its restitution, and damages for its ille- 
gal detention ; defendants paid the dam- 
ages, but the property was not restored, 
Plaintifis then brought an action of trover 
to recover the value; defendants plead 
the former recovery as a bar : held, that 
the judgment m replevin did not consti- 
tute a bar to the action of trover, the 
judgment^ in replevin not being satisfied. 
Nickerson v. California Stage Co,, 10 
Cal. 521. 

10. Where the defendant contracted 
with a factor, who was in his debt for cer- 
tain goods, but before he took them away, 
was informed that a portjon of them be- 
longed to another, his taking such portion 
was an unlawful assumption of ownership, 
and a conversion of the property. Scrib- 
ner v. Marsten, 11 Cal. 306. 



TRUST AND TRUSTEE. 

1. The law which deprives a married 
woman of the right to make contracts, is 
not altered by the statute, unless in respect 
of the property specified by it, and she 
cannot bring suit, in her own name, upon 
a contract which she is not authorized by 
statute to make. Snyder v. Webb, 3 Cal. 
88. 

2. Where land is purchased in the name 
of one person, and the consideration is 
p:v(] by anoth<*r, a trust immediately arisen, 
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and the person in whose name the con- 
veyance is taken is deemed in law to 
hold as trustee for the one furnishing the 
money. Osborne v. Endieott^ 6 Cal. 153. 

3. In order to create such a trust, the 
facts need not appear affirmatively, on 
the face of the deed, but may be proved 
by any note or memorandum, in writing, 
of the nominal purchaser, even though he 
plead the statute of frauds. lb. 154. 

4. A trustee cannot purchase, nor deal 
with the subject of the trust, nor purchase 
debts to be paid out of the trust fund, nor 
place himself in a position antagonistic to 
the trust. Page v. Naglee^ 6 Cal. 245. 

5. The purchase by a trustee of a debt, 
to be paid out of the trust fund, and caus- 
ing an action to be brought, and a judg- 
ment obtained thereon, in the name of an- 
other, if not a fraud in fact, was a violation 
of his duties as a trustee, and it makes no 
difference, in this respect, whether his 
trust is created by deed or mortgage, or 
whether the same was void or not. lb, 

6. Having accepted the trust and re- 
ceived the rents of the ' property, the 
trustee cannot dispute its validity, particu- 
larly for his own benefit lb. 

7. A judgment so obtained by a trustee 
is void in law, and a nullity, and may be 
enjoined at the instance of the party exe- 
cuting the deed of trust to secure the pay- 
ment of his debts out of the fund, lb, 

8. The transfer of a bond for title to 
land upon a promise, by the assignee, to 
pay a certain debt of the assignor, binds 
the assignee to perform the trust, and the 
obligation to pay his debt is not affected 
by any misrepresentations made by the 
assignor to the assignee, because the rights 
of the creditor, under the transfer, had al- 
ready vested. GonneUy v. Pecky 6 Cal. 
353. 

9. And where the assignee was a com- 
mercial firm, and the assignment was made 
to an agent, acting as the trustee of the 
firm, and the agent obtained from the 
obligor in the bond a deed for the land to 
the members of the firm ; and, subse- 
quently, the firm sold the land to their 
successors in business, constituting a new 
firm, of which some of the old firm were 
members: held, that the purchasers are 
chargeable with notice of the trust. lb, 

10. On the trial of an issue of fact, in- 
volving the validity of a will, a subscrib- 
ing witness thereto is not rendered incom- 



petent as a witness by holding land devised 
therein in trust for ^e devisee, and with- 
out having any interest himself therein. 
Peraka v. CasirOy 6 Cal. 357. 

11. And where such trustee had exe- 
cuted a covenant of warranty to a pur- 
chaser of a portion of such lands, but was 
fully indemnified against loss thereby, by 
the cestui que trust, and also held, what he 
thought, a sufficient portion of the |^r- 
chase money so received as further indem- 
nity, he is a competent witness, lb, 

12. Where the deed to the trustee, and 
his covenant of warranty, were given 
in evidence to support the objection to his 
competency, by which it appeared that the 
land was conveyed to him absolutely, and 
that he had conveyed a part, with covenant 
of warranty, but it appeared from his ex- 
amination, on his voir dire, that his trust 
existed by parol, and that he really had no 
interest therein, and was indemnified 
against loss by the warranty : held, that 
the question as to the admissibility of such 
parol evidence to contradict or vary the 
terms of the instrument under seal could 
only properly arise in a suit between the 
trustee and the cestui que trust, upon a 
denial of the trust by the grantee, and 
that, for the purpose of the examination, 
the evidence on the voir dire is admissi- 
ble, lb. 

13. Where a bill alleges "a parol trust, 
it seems that it must be denied, and a gen- 
eral demurrer will not lie. lb. 

14. Where the complaint charged that 
A was indebted to plaintiff, and had con- 
veyed his property to B to be disposed of 
for his benefit, and had drawn an order in 
favor of plaintiff on B, who had accepted 
it ; and further charged that B had subse- 
quently reconveyed a portion of the prop- 
erty to A, without consideration, praying 
that B be compelled to execute the trust 
in favor of plaintiff: held, that A was a 
necessary and proper party to the action. 
Lucm V. Payne^ 7 Cal. 96. 

15. By the acceptance of the order they 
became liable to the plaintftTs as trustees, 
which liability they could not escape by a 
subsequent fraudulent transfer of the trust 
property, lb. 

1 6. Where an administrator is sued in 
equity by the people, to compel him to pay 
over to the county treasurer money col- 
lected by the intestate aS the collector: 
heldf that he occupied the position of one 
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who takes possession without authority of 
property belonging to another, and that he 
may be treated as a trustee de son tort. 
People V. Houghtcding^ 7 Cal. 351. 

17. If the i)ljuntiff alleges an express 
trust, it is incumbent upon him to prove it 
as alleged, but such a trust may be proved 
by circumstances, and to ascertain the in- 
tention of the parties, the court will con- 
sWer the then existing circumstances. 
Gunter v. Janes, 9 Cal. 655. 

18. A mortgagee, who is also a trustee, 
is as strictly bound to execute his trust 
faithfully as he would be were he not a 
creditor, but acting for the benefit of an- 
other cestui que trust. 1 b. 

19. A jwirty seeking to enforce a trust 
against the administrator of a trustee, is 
compelled, from the complex nature of the 
cause, to ask relief in a court of equity. 
The claimant of specific property is not a 
creditor within the meaning of the probate 
law, and therefore he is not bound to pre- 
sent his claim to the administrator. IL 

20. A trustee cannot, by mingling trust 
moneys with other funds, change his char- 
acter from that of trustee to that of mere 
debtor. lb, 659. 

21. The acts of either the trustee or 
cestui que trust, without the consent of the 
other, should not be permitted to change 
the relation or capacity of the parties. Jb, 

22. In ca^es of express trust, the capac- 
ity and that of the cestui que trust are 
created by trust, and all the legal rights 
and duties belonging to the one or the 
other are but the legitimate results con- 
templated by the contract itself, and flow 
from the capacity of each party thus 
created by the concurrence of the two 
wills. Jb. 

23. If the trustee does a wrongftil act, 
then he by the act consents to be treated 
as a trespasser or debtor, at the option of 
the cestui que trust. lb. 

24. A trustee should never be permitted 
to defeat the rights of the cestui que trust 
80 long as it is in the power of a court of 
equity to enforce them. lb. 660. 

25. When trustees act with good faith, 
and without any selfish motive, they are 
entitled to be treated by a court of equity 
with liberality and indulgence, and es- 
pecially when they act under the advice of 
counsel. Ellig v. Naglee^ 9 Cal. 695. 

26. Trustees act for the benefit of 
others and not for themselves, and the fair 



exercise of their judgments should be a 
protection to them. Very supine negli- 
gence or willful default will render them 
liable ; but to make them liable for mere 
errors of judgment would tend to discour- 
age good and prudent men from under- 
taking any trust. lb, 

27. Delay on their part in bringing suit 
to recover the rents of the trust estate, if 
subsequently approved by the cestui que 
trusts, will excuse them. Jb. 696. 

28. Money advanced by the trustees to 
the cestui que trusts, with the underetand- 
ing that the same should be repaid out of 
the rents of the trust property, is a lien 
only upon the net incoming rents, and not 
alien upon the trust pi'operty. lb. 

29. The same is true respecting the 
charges for legal services of one of the 
trustees in the management of the trust 
property. The rents must be applied to 
the payment of such allowances until they 
are liquidated. lb.. 

30. The condition that the party of the 
second part shall deliver up the property 
upon a failure to comply with its terms, to 
the party of the first part, to be sold by 
them to pay the debts of the firm out- 
standing, then to pay the balance over to 
the party of the second part, is only a trust 
retained upon the property sold which may 
be enforced like any other trust A court 
of equity would enforce it as a mortgage 
or vendor's lien. Oayton v. Walker^ 10 
Cal. 454. 

31. Where a party signs a promissory 
note with the addition to his name • of the 
word " trustee," he is personally liable ; 
nor can evidence be admitted to show that 
at the time of the execution of the note 
there was a parol agreement that he 
should not be personally liable, but the 
note was to be paid out of a trust fund. 
Conner v. Clarh^ 12 Cal. 171. 

32. A deed by a husband of his sepa- 
rate real estate to a trustee for the benefit 
of his wife, whether executed in com- 
pliance with an antenuptial contract, or by 
way of settlement upon his wife, independ- 
ent of any previous contract, the husband 
being at the time free from debts and lia- 
bilities is valid. Barker v. Ko7ieman, 13 
Cal. 10. 

33. The law allows, and even regards 
with favor, provisions made by the hus- 
band, when in solvent circumstances, for 
his wife and family, against the possible 
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misfortunes of a future day, by setting 
apart a portion of his property for their 
benefit. lb, 

34. A note, stating that " We, the un- 
dersigned, trustees of the First African 
Methodist Episcopal Church, on behalf of 
the whole board of trustees of said associa- 
tion, promise to pay," etc, and signed 
without qualification by two persons hav- 
ing authority, is the note of the church, 
and not of the signers. Haskell v. Com- 
tsh, 13 Cal. 47. 

35. A mortgagee of land in possession 
must account for rents and profits ; and 
after payment of the debt for which the 
mortgage was given, he becomes by opera- 
tion of law, trustee of the surplus for the 
mortgagor. Pierce v. Rohinson^ 13 Cal. 
121. 

36. Where it was agreed between the 
mortgagor and mortgagee that the land 
and its proceeds were to be held not only 
as security for the debt due the latter, but 
for debts due third persons, laborers on 
the land for instance : held, that such an 
agreement was an appropriation of said 
surplus for the benefit of said third per- 
sons, not revocable when they have acted 
on the faith of it, and the mortgagee is a 
trustee of the same for said third persons. 
Ih. 

37. Such an agreement operates as an 
equitable assignment of the surplus, so 
soon as any exists which does not pass to 
the administrator of the mortgagee as 
general assets for the benefit of the cred- 
itors at large, but is subject in his hands to 
the same trust which attached to it before 
the decease of the intestate. Ih, 

38. If a confidential agent, trusted by a 
principal with money used in trade, appro- 
priates the money to the purchase of 
property for his own use and benefit, and 
the property can be identified as that so 
bought, the agent will be held as trustee 
for the owner of the money. WelU v. 
Robinson, 13 Cal. 139. 

39. After the assignee of property in 
trust for creditors takes possession, the title 
and trust become fixed and executed, and 
the assignment is not recoverable. The 
want of a schedule of the property in such 
case, though sometimes regarded as a cir- 
cumstance of fraud, will not of itself avoid 
the assignment. Forbes v. ScanneU, 13 
Cal. 287. 

40. That the trustees employ the part- 
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ner assigning to aid them in winding up 
the concern, and pay him, and allow his 
wife some furniture, etc., is not proof of 
fraud in the assignment, there being no 
evidence that these benefits were promised 
at the time of the assignment lb, 288. 

41. Where the wife makes a contract 
with the husband by which she gives him 
money, her separate property, for steam- 
boat stocks owned by him: held, that 
assuming the contract to be void because 
made between husband and wife, the hus- 
band is in a position of having taken his 
wife's money without her consent and con- 
verted it into stock, and that he thereby 
becomes her trustee ; that she can follow 
the money into whatever property it goes ; 
that being in possession of the stock she 
can hold it until ftilly indemnified, and 
that his creditors cannot reach it. George 
V. Ransom, 14 Cal. 660. 

42. A deed of trust, the trustee not 
being the creditor, but a third party, given 
to secure a note, and authorizing the 
trustee to sell the land at public auction 
and execute to the purchaser a good and 
sufficient deed of the same, upon default 
in paying the note, or interest as it falls 
due, and out of the proceeds to satisfy the 
trust generally, and to render the surplus 
to the grantor, is not a mortgage, requir- 
ing judicial foreclosure and sale. Koch v. 
Briggs, 14 Cal. 262. 

43. In a deed of trust, as here, there 
can be no forfeiture of the estate, and 
hence, no equity, as against such forfeiture 
to foreclose, as in England. Nor should 
a suit for decree and sale, as under our 
system, lie, because such suit could be 
based only on the contract of the parties, 
and the contract is that the trustee shall 
sell, upon the happening of a certain event. 
lb, 463. 

44. Relief in equity would be limited 
to the contract, and a sale could only be 
made by enforcing the trust. From sales 
under such trusts there is no equity of re- 
demption, for there is no forfeiture. Per- 
formance of the trust carries out the con- 
tract of the parties. lb. 

45. A party who permits himself to stand 
on the book of a water company, incorpor- 
ated under the statutes of the State, as a 
stockholder, is eligible to office, and is not 
a competent witness for the company in an 
action against it for overflowing plaintiff's 
mining claim. The fact that the stock 
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was held in his name in trust for another, 
the transfer having been made simply to 
enable him to become an oflScer of the 
company, does not relieve him from re- 
sponsibility. The trust, in such case, is 
only implied ; and the seventieth section 
of the corporation act of 1853 applies 
only to the trustee* of an express trust. 
Wolf V. St. Louis Independent Water Co., 
15 Cal. 320. 

46. Defendants were the holders of a 
mortgage executed by the Yreka Water 
Co. and B. to them, to secure advances 
made and to be made, by themselves and 
others, to said company. Plaintiff had 
made advances to the company, and was 
one of the persons intended to be secured 
by the mortgage, though notaparty there- 
to. Defendants assign the mortgage, re- 
ceive the consideration therefor, but refuse 
to pay any portion of the money to plaint- 
iff, who sues for money had and received 
to his use ; held, that defendants occupied 
toward plaintiff the position of trustees, 
and that the money sued for was received 
in that character ; that it is of no conse- 
quence that the trust was created by a 
contract to which plain tiff was not a party, 
as he subsequently assented to it, and de- 
fendants cannot now repudiate it and de- 
tain money which they would not other- 
wise have received. KretUz v. Livingston, 
15 Cal. 347. 

47. Bill avers, in substance, plaintiff to 
be holder of several notes and mortgages 
executed to him by defendants, H. and 
wife, and that the defendant, O'D., pro- 
posed to plaintiff to buy said notes and 
mortgages for a certain sum, which plaint- 
iff agreed to take ; that 0*D. desired, be- 
fore closing the purchase, to see H. and 
wife, and leam whether they could be in- 
duced or compelled to pay the notes ; 
asked plaintiff for the notes and mortgages 
to show H. and wife, and that plaintiff 
delivered them to him, relying on his 
honesty ; that O'D. saw H. and wife, who 
were illiterate, and by representing him- 
self as the owner of the notes, etc., which 
he exhibited, by threatening to sue, etc, 
induced H. and wife to give him an abso- 
lute deed in fee simple of the mortgaged 
premises for one hundred dollars, the 
premises being worth many more thousands 
of dollars ; tlmt O'D. then returned the 
notes, etc., declined purchasing of plaintiff, 
and concealed the fact of having a deed, 



acted as agent and trustee of plaintiff, and 
for his benefit, and should have taken the 
deed in his name ; that in equity said 0*D. 
ought to be declared such trustee, and exe- 
cute a deed of the property to plaintiff; 
that, on account of a defect in the record 
of one of the mortgages, it does not im- 
part notice, etc, and that if O'D. should 
sell the property, as he is trying to do, to 
an innocent purchaser, such sale would 
injure plaintiff irreparably. Other par- 
ties are made defendants, as claiming some 
interest subsequent to plaintiff. Complaint 
prays for injunction against CD., that said 
trust be declared, that he execute a deed 
to plaintiff, that H.'s wife execute to 
plaintiff such further conveyance and as- 
surance and release of equity of redemp- 
tion as may be just in satisfaction of said 
mortgages, and that all defendants be bar- 
red, foreclosed, etc ; or that the deed by 
H. and wife to O'D. be declared void and 
canceled, and he be foreclosed of all equity 
of redemption thereunder; and if such 
deed be canceled, that then the plaintiff 
have judgment against H. and wife on said 
notes, that all the defendants be barred, 
etc., and premises sold to pay the judg- 
ment, etc. O'D. demurs that inconsistent 
causes of action are united : held, that the 
demurrer is not well taken, that the alle- 
gations of the complaint make out a homo- 
geneous case as against all the defendants, 
to wit : a right to enforce the mortgages, 
and to a decree of foreclosure binding sub- 
sequent claimants, of whom O'D., by his 
purchase, is one, with notice of the mort> 
gages. De Leon v. Higuera, 15 Cal. 495. 

48. Where plaintiff deposits money with 
defendant, to be loaned out from time to 
time, the interest to be collected, and prin- 
cipal and interest to be held by him for 
plaintiff until called for, there is a contin- 
uous trust, and if defendant used the 
money himself, he would belike a guardian 
using his ward's money, and be regarded 
as a borrower upon the same terms upon 
which he could have loaned to others. 
Baker v. Joseph, 16 Cal. 176. 

49. Where a son conveys real estate to 
his father — ^the only consideration being a 
verbal agreement by the father to make a 
will and devise to the son certain property, 
and the father dies without having com- 
plied with the agreement — the agreement 
is void, the conveyance is executed with- 
out consideration, express or implied, aad 
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a trust results in favor of plaintiff by im- 
plication of law, and he may set aside the 
conveyance and recover the property — it 
being shown that the transaction was not 
a gift. Hu^s V. Mebites, 16 Cal. 355. 

50. If, in such case, the conveyance did 
not express the consideration for which it 
was given, but acknowledged the payment 
of a nominal consideration in money, parol 
evidence would be inadmissible to estab- 
lish tnist in favor of the son. lb. 356. 

51. The doctrine of resulting uses and 
trusts is founded upon mere implication of 
law, and, generally, this implication can- 
not be indulged in favor of the grantor, 
where it is inconeistent with the presump- 
tions arising from the deed. Unless there 
be evidence of fraud or mistake, the re- 
citals in a deed are conclusive upon the 
grantee, and no resulting trust can be 
raised in his favor in opposition to the ex- 
press terais of the conveyance. lb, 

52. No implication of trust arises on the 
purchat;e of property by a parent in the 
name of his child ; as is the case when the 
purchase money is paid by one person, and 
the conveyance taken in the name of a 
stranger. Prima facie, such purchase is 
regarded as an advancement. lb. 357. 



UNDERTAKING. 

I. In genem). 
II. On Attachment. 

1. On Release of Attachment. 
III. On Indemnity to Sheriff. 
IV. On Appeal. 
V. On Injunction. 
VI. In Replevin. 
VII. Bail Bond. 
VIII. Of a Receiver. 



I. In general. 

1. An undertaking exacted by an ofRcer 
when he has no authority to require it, is 
void. Benedict v. 3ra^y 2 Cal. 255. 

2. An undertaking which is void at law 
is not legal evidence. lb, 

3. No alteration or erasure will defeat 



the recovery ^ upon a bond, unless it ma- 
terially affects the rights or condition of 
the obligee, or is the result of a fraudulent 
intent to effect the same object. Turner 
V. Billagram, 2 Cal. 522. 

4. If an undertaking has to be executed 
by the plaintiff, and is executed to the de- 
fendant by a wrong name, the latter has 
his remedy, and may describe it as given 
to him, and may show that he was the 
party intended. Morgan v. T/irift, 2 Cal. 
563. 

5. An omission to allege delivery in a 
suit on a bond can be taken advantage of 
only on demurrer, or the d efect is cured 
by a verdict. Garcia v. Satrustegui, 4 
Cal. 244. 

6. In an action on a bond or written 
undertaking there can be no constructive 
parties jointly liable with the proper 
obligors. Lindsay v. JF^lint, 4 Cal. 88. 

7. A plaintiff being the real party in 
interest has a right to sue upon an under- 
taking, though made payable to the people 
of the State. Taaffe v. RosenthaU 7 Cal. 
518 ; Baker v. Bartol, 7 Cal. 554. 

8. To support the condition of a bond, 
the court will transpose or reject insensible 
words, and construe it according to the 
obvious intent of the parties. Swain v. 
Grai-es, 8 Cal. 551. 

9. But conceding that there is a neces- 
sary discrepancy between the condition 
and the penal portion of the bond, it can- 
not be set up hy the obligors, as the bond 
would be single, and in a suit thereon the 
plaintiff would be entitled to the full 
amount. lb. 

10. The sureties on an undertaking are 
entitled to stand on the precise terms of 
the contract, and there is no way of ex- 
tending their liability beyond the stipula- 
tion to which they have cliosen to bind 
themselves. Tarpey v. ShiUenbergery 10 
Cal. 390. 

11. When a party gave notice of the 
justification of the sureties on an under- 
taking before the clerk of the court below 
on the second of November, between the 
hours of ten A. m. and five p. m., of that 
day, and the sureties appeared ui)on such 
notice soon after ten of that day : held, 
that the clerk acted properly in refusing 
to take their justification, the opposite 
party being absent until the last hour stated 
in the notice. Lower \. Knox. 10 Cal. 481, 

12. Where there are several obligees in 
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such an undertaking promising to pay "said 
parties enjoined," etc., suit may be brought 
in the name of one alone, if he be bene- 
ficially entitled to the fruits of the recov- 
ery. Prader v. Purkett, 13 Cal. 591. 

13. Where a surety undertakes that his 
principal shall pay any judgment to be 
rendered, etc., the judgment against the 
principal is conclusive against the surety. 
Pico V. Webster, 14 Cal. 204. 

14. No recovery can be had on a bond 
purporting to be the joint bond of the 
principal and sureties, but signed by the 
latter only ; otherwise as to the undertak- 
ing under our system. They are original 
and independent contracts on the part of 
the sureties, and do not require the signa- 
ture of the principal. City of Sacramento 
v. Dunlap, 14 Cal. 423. 



21. It is no objection to an undertaking 
on attachment that it is made payable to 
the people of the State of California in- 
stead of the defendant in the suit, as the 
latter can sue thereon in his own name. 
Taaffe v. Rosenthal, 7 Cal. 518. 

22. A mistake in the recital of the bond 
as to the amount for which the attachment 
issued may be explained and corrected by 
parol. Palmer v. Vance, 13 Cal. 556. 



n. On Attachment. 

15. Damages caused by the depreciation 
of real estate under an attachment, and 
injury caused to the credit and reputation 
of the defendants by reason of the attach- 
ment, are too remote to submit to the jury 
in an action on the undertaking. Heath 
V. L€7it, 1 Cal. 412. 

16. In an action on an attachment hand 
for damages accruing from a wrongfxd 
suing out of an attachment, counsel fees 
constitute no part of the damages. Heath 
V. Lent, 1 Cal. 412 ; overruled in Ah 
Thaie v. Quan Wan, 3 Cal. 219. 

17. If the affiant had not good reason 
to believe the matters set forth in his affi- 
davit on attachment, the defendant, whose 
name and credit have been impaired by 
the wrongful issuing out of the writ, has 
no recourse on the bond, if his property 
has not been attached, but must resort to 
a criminal action or a private action for 
the tort. Heath v. Lent, 1 Cal. 412. 

18. If a justice issue an attachment and 
take an undertaking in a suit for a sum 
exceeding his jurisdiction, the proceedings 
are void, and no action will lie on the bond. 
Benedict v. Bray, 2 Cal. 254. 

19. An attachment bond was executed, 
but before the writ was levied the attach- 
ment was dismissed : held, that the bond 
was void. Ih, 

20. The undertaking should precede 
the writ and accompany the affidavit. Ih. 



1. On Release of Attachment, 

23. Where a bond is given for the re- 
lease of a vessel attached by virtue of a 
statute which does not apply to vessels of 
that peculiar class : held, that the principal 
and sureties were not liable on the bond. 
Mc Queen v. Ship RusseU, 1 Cal. 1 65. 

24. Where the bond is given the vessel 
shall be released, leaving the action to 
proceed in the same manner against the 
vessel as if it had remained under seizure, 
and if the vessel is not liable, the giving 
of the bond cannot vest a jurisdiction over 
the subject matter. lb. 166. 

25. A bond given to release property 
attached only releases it from the custody 
of the sheriff, and is not an actual substi- 
tution of security, compelling the plaintiff 
to proceed upon the bond alone to collect 
his judgment. Low v. Adams, 6 Cal. 281. 

26. In an action on a bond given to re- 
lease property from attachment, the com- 
plaint should- state that the property was 
released upon the execution and delivery 
of the bond. To charge the obligors, it is 
necessary to state the consideration of the 
undertaking, and a mere reference to a 
condition of the bond itself, wherein such 
release is stated as a consideration, is in- 
sufficient. Palmer v. Melvin, 6 CaL 652 ; 
Curtis V. Richards, 9 Cal. 37. 

27. In a bond given to release property 
seized on attachment, the obligors under- 
took to pay on demand to plaintiffs in the 
action the amount of the judgment and 
costs, not to exceed $3,000, which plaint- 
iffs might recover. In the bond the action 
is recited as for $1,600. Upon delivery 
of the bond the property was returned to 
the debtor. Plaint^s in the action had 
judgment for an amount exceeding the 
penalty of the bond : held, that recovery 
may be had on the bond to the extent of 
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the penalty. Palmer v, Vance, 13 Cal. 
556. 

28. Such a bond is not a statutory un- 
dertaking, but is valid as a common law 
obligation ; the mistake in the recital as to 
the amount for which attachment issued 
may be explained and corrected by parol. 
lb. 

29. Execution against the judgment 
debtor in such case is not a condition pre- 
cedent to suit on the bond. Ih, 557. 

30. A bond given to the sheriff volun- 
tarily on delivery of the property is valid 
at common law. Jb. 



III. On an Indemnity to Sheriff. 

31. An indemnity bond to the sheriff to 
retain property seized under attachment 
is an instrument necessary to carry the 
power to sue into eflfect. Davidson v. 
DaUas, 8 Cal. 251. 

32. Where property was seized under 
two attachments, and the property was 
claimed by a third party, whereupon both 
attaching creditors indemnified the sheriff, 
who went on and sold it and paid the pro- 
ceeds to the" first attaching creditor, the 
amount not equalling his judgment, and 
afterwards the claimant obtained judgment 
against the , sheriff for the value of the 
property : held, that the-recourse must be 
had against the first attaching creditor, for 
whose benefit the property was sold. lb, 
253 ; doifbted in the same case, 15 Cal. 80. 

33. "Where an indemnity bond is given 
to the sheriff to hold him harmless and 
pay any judgment which may be rendered 
against him by reason of his seizure of 
certain property, his remedy at law on the 
bond is clear for the amount of any such 
judgment, whether he be solvent or not, 
or whether his ofiicial sureties could be 
held or not, and a bill in equity will not 
lie. White v. Fratt, 13 Cal. 524. 

34. Where a sheriff seizes goods on two 
attachments in behalf of different plaint- 
iffs, and the property being claimed by a 
third person, the plaintiffs in the attach- 
ment suits execute to the sheriff separate 
indemnifying bonds, there is no joint 
liability between the plaintiffs to the sheriff. 
Each bond must be sued on as an inde- 
pendent obligation. Ik 525. 



IV. On Appeal. 

35. On an application for justification 
of bail on appeal, the merits of the appeal 
will not be considered. Bradley v. Hall, 
1 Cal. 199. 

36. If the appellants have been guilty 
of no laches in perfecting their appeal, the 
court may enlarge the time, upon terms, 
for them to file their bond to entitle them 
to a stay of proceedings. lb. 

37. The omission of the words " to pay 
to" will not invalidate the obligation of an 
appeal bond, or leave should be granted to 
file a good bond. Billings v. Roadhouse, 
5 Cal. 71. 

38. An objection that a county court 
has no jurisdiction in cases on appeal, 
where no appeal bond is given, as required 
by the statute, should be made in the court 
below; it is too late to raise the question in 
the supreme court. Howard v. Harman, 
5 Cal. 78. 

39. Where such an objection is made 
in the proper time, it is the duty of the 
presiding judge to hear the excuse of the 
party failing to produce it, and if sufficient, 
to allow him to file a bond. lb. 79. 

40. Where an appeal is dismissed for 
want of a proper bond and no final judg- 
ment has been rendered, an appeal can be 
taken at any time within the penod allow- 
ed by law. Martinez v. Gallardo, 5 Cal. 
155. 

41. An objection that there is no un- 
dertaking on appeal filed cannot apply in 
a case where no right of the defendant is 
infringed, and a State cannot be denied a 
hearing in her own courts because no bond 
has been filed for costs, when a fund has 
been provided by law for such cases. Peo- 
ple V. Clingan, 5 Cal. 391. 

42. To enable the assignee of a judg- 
ment to sue on an appeal bond filed in the 
cause, he must have an assignment of the 
bond. Moses v. Thome, 6 Cal. 88. 

43. Where an appeal is withdrawn or 
dismissed by consent of both parties, no 
action can be maintained on the appeal 
bond. Osbom \. Hendrickson, G Cal. 175. 

44. Giving an appeal bond does not 
release the lien acquired by docketing the 
judgment. Low v. Adams, 6 Cal. 281. 

45. Where the appeal is bona fide, and 
not taken for delay, appellate courts will 
always permit a new undertaking to be 
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filed where the original is defective. 
Covker V. Stark, 7 Cal. 245. 

46. Where a motion is made in the 
county court to dismiss an appeal, on the 
ground that the undertaking filed is insuf- 
ficient, and before the determination thereof 
the other party offers to amend his under- 
taking : held, that it is error to refuse to 
allow him so to do. Cunningham v. Hop- 
kins, 8 Cal. 33. 

47. The appellant must show by the 
certificate that the notice and undertaking 
on appeal has been filed in due time, and 
if not shown to be filed, then the respond- 
ent must object thereto by motion to dis- 
miss, and not for the first time in his brief. 
Bryan v. Berry, 8 Cal. 134; Franklin v. 
Reiner, 8 Cal. 340 ; Whipley v. MiVs, 9 
Cal. 641 ; Bastings v. Balleck, 10 Cal. 
31. 

48. An appeal bond will be so construed 
as to carry out the obvious intention of the 
parties. Sioain v. Graves^ 8 Cal. 551. 

49. An undertaking on appeal is an in- 
dependent contract on the part of the 
sureties, in which it is not necessary that 
the appellant should unite. Curtis v. 
Richards, 9 Cal. 38 ; T^ssot v. Darling, 9 
Cal. 285. 

50. A district court has no jurisdiction 
of an action on an appeal bond to pay all 
costs and damages not exceeding three 
hundred dollars, when the costs and dam- 
ages amount to less than two hundred dol- 
lars. Page v. EUis, 9 Cal. 250. 

51. An averment in the complaint, in a 
suit on an appeal bond, that execution had 
been issued on the judgment and returned 
unsatisfied, is necessary. The nonpayment 
of the judgment can be shown without 
issuing an execution. TYssot v. Barling, 
9 Cal. 285. 

52. Where suit is brought in the name 
of the husband and wife, and no objection 
is made to the joinder of the wife, and 
judgment is obtained, and afterwards de- 
fendants execute an undertaking on appeal 
to the husband and wife, and suit is after- 
wards brought on the undertaking in the 
name of the husband and wife : held, that 
the defendants are concluded by the acts of 
the appellant, and that the wife is properly 
joined in the suit on the undertaking. iL 

53. It is the duty of a justice of the 
peace, when an appeal bond is presented 
to him for his approval, to act promptly. 
If he receives the bond without objection, 



it will be too late to disapprove it the next 
day. People v. Harris, 9 Cal. 572. 

54. The service of notice should be 
made afler, or at the time of filing of the 
notice of appeal, and before or at the time 
of the filing the undertaking on appeaL 
Bastings v. BaUeck, 10 Cal. 31. 

55. The period of ^yb days fixed by 
law for filing the undertaking on appeal 
cannot be abridged by the error or negli- 
gence of the appellant ; nor can that ap- 
pellant, by serving a copy of the notice of 
appeal before the original is filed, keep the 
respondent watcliing the clerk's office to 
see when it is done. Ih. 

56. Where a notice of appeal to the 
supreme court and undertaking were filed 
in the clerk's office on the sixteenth of 
December, and on the next day a copy of 
the notice was served on the respondent, 
who within five days after filing the un- 
dertaking excepted to the sufficiency of the 
sureties to the undertaking : held, that the 
respondent was not injured by the failure 
of the appellant to serve a copy of the 
notice of appeal on the day the undertak- 
ing was filed. Mokelumne Hill C. and 
M. Co. V. Woodbury, 10 Cal. 187. 

57. Where the sureties to an undertak- 
ing on appeal justify in a sum less than 
double the amount specified in the under- 
taking, but more than double the amount 
of $300, such undertaking is sufficient, 
under section three hundred and forty-eight 
of the code, though insufficient to stay the 
issuance of the execution. IB, 

58. Where the appellant, on an appeal 
pending from the district court to the su- 
preme court, filed in the clerk's office of 
the district court his notice of appeal and 
undertaking, and the respondent within 
the time allowed by law excepted to the 
sufficiency of the sureties to the undertak- 
ing, and they failed to justify to the satis- 
faction of the clerk of said court, who 
issued execution on said judgment : held, 
that it was error in the judge of said court 
to make an order of supersedeas stayino^ 
said execution. Jb. 188. 

59. No undertaking on appeal is neces- 
sary when the appeal is taken by the 
county. The board of supervisors repre- 
sent the county in legal proceedings. Peo- 
ple V. Svpervisors of Marin County, 10 
Cal. 346. 

60. The failure of sureties on appeal to 
justify where they are excepted to, leaves 
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the appeal as though no undertaking had 
been filed, and ineffectual for anj purpose. 
Lower v. KnoXj 10 CaL 480. 

61. Where a party gave notice of the 
justification of the 8Ui*eties on an under- 
taking before the clerk of the court below, 
on the second of November, between the 
hours of ten jl, m. and five p. m. of that 
day, and the sureties appeared upon such 
notice, soon afler ten of that day : held, 
that the clerk acted properly in refusing 
to take their justification, the opposite 
party being absent, until the last hour 
stated in the notice, lb, 481. 

62. Where, in an action on an appeal 
bond, conditioned to pay the judgment ap- 
pealed from if the same should be affirmed 
by the appellate court, it appeared that 
the judgment appealed from was reversed, 
with directions to enter a different judg- 
ment: held, that the conditions of such 
bond were not broken, and that no action 
would lie thereon. Ckase v. Ries^ 10 Cal. 
617. 

63. In an undertaking on appeal, the 
names of the sureties need not appear in 
the body of the paper. Dore v. Covey ^ 
13 Cal. 507. 

64. The stay of proceedings accorded 
by the statute to the execution of the un- 
dertaking on appeal is a sufficient consid- 
eration. Ih, 508. 

65. Noncompliance with the directory 
provisions of the statute intended for the 
benefit of the respondent does not vitiate 
the undertaking. Ih. 

66. Residence of the sureties and their 
occupation, and that the penalty must be 
double the amount of the judgment, are 
directory provisions. lb, 509. 

67. The execution of the paper, the de- 
livery of it to the clerk, filing it among 
the papers, with the affidavit, and the act- 
ual suspension of proceedings, is prima 
facie as sufficient proof of delivery, if dc; 
livery is essential, as if the instrument 
were sealed. lb, 510. 

68. Where an undertaking on appeal is 
more favorable to the appellee than the 
statute requires, he cannot complain that 
the statute has not been followed. lb, 
510. 

69. Where an instrument, purporting 
to be a bond on appeal, contains words of 
obligation, and has a sci*oll opposite the 
name of one of the two signers, who co- 
temporaneously verify the instrument as 



their bond, it is the bond of both. Can- 
field V. Boies, 13 Cal. 608. 

70. On appeal from a justice's court, 
in forcible entry and detainer, the execu- 
tion of an appeal bond, within ten days, is 
not a condition to the jurisdiction of the 
county court. Robe v. Hamilton^ 15 Cal. 
32. 

71. If the bond be void or defective, 
through accident or mistake, a new bond 
may be filed on such terms as the court 
deems just, the right to the other party be- 
ing regarded. lb, 33. 

72. Dismissal of an appeal in the su- 
preme court for want of prosecution, in 
accordance with the rules of the court, op- 
erates as an affirmance of the judgment 
below within the statute relative to under- 
takings on appeal, unless the order of dis- 
missal be vacated during the term. Karth 
V. Light, 15 Cal. 326 ; Chamberlin v. 
Reed, 16 Cal. 207. 

73. By the code, the undertaking on 
appeal, providing for the liabilities of the 
sureties upon condition of the affirmance 
of the judgment, operates as a stay, and 
if by a mere neglect to prosecute the ap- 
peal, and for that reason suffering it to be 
dismissed, ailer the respondent has been 
deprived of his rights under the judgment 
by the undertaking, the sureties could be 
released, upon the pretense that the judg- 
ment was not affirmed, it is evident that 
great injustice would be in many instances 
perpetrated, and a fraud practised upon 
respondents. Karth v. Light, 15 Cal. 
327 ; Chamberlin v. Reed, 16 Cal. 207. 

74. After notice of exception to the 
sufficiency of the sureties on an under- 
taking on appeal to the supreme court, 
they cannot justify without notice to the 
adverse party ; and in this case, the justi- 
fication being made without notice, the ap- 
peal was ordered to be dismissed, unless 
appellants, within ten days, file a new un- 
dertaking, and the sureties thereon justify 
upon notice to the respondent. Stark v. 
Barrett, 15 Cal. 364. 

75. An appeal will not be dismissed 
on the ground of insufficiency in the justifi- 
cation of the sureties on the undertaking, 
where the undertaking was both to render 
the appeal effectual and to stay execution, 
and the justification was sufficient for the 
former purpose. Dobbins v. DoUarMde, 
15 Cal. 375. 

76. Where the examination of the 
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sureties does not disclose sufficient prop- 
erty to make the undertaking operate as a 
stay, but does disclose sufficient to render 
the appeal effectual, respondent's remedy 
is by motion in the court below for leave 
to proceed on the judgment, notwithstand- 
ing the undertaking, and not by motion in 
the supreme court to dismiss the appeal. 
Ih 

77. The undertaking on appeal to the 
supreme court must, in all cases, be filed 
within five days after filing notice of ap- 
peal, and the court has no power to extend 
the time. EUiott v. Ghapman, 15 Cal. 
384. 

78. Construing sections three hundred 
and forty-eight and three hundred and 
thirty-seven of the code together, they pro- 
vide that an appeal is not effectual for any 
purpose, unless an undertaking be filed, or 
a deposit made with the clerk within ^ve 
days after filing the notice, and failure to 
so file the undertaking or make the deposit 
will be fatal to the appeal, and it must be 
dismissed. I h. 

79. Where an appeal is taken by a 
party, and as a condition to give it effect, 
a bond or undertaking, with or by sureties, 
is annexed — the undertaking being exe- 
cuted for the benefit of appellant — ^the 
law presumes it was executed at his re- 
quest, and probably no proof of that fact 
is requisite in a suit by the surety against 
the appellant, for money paid on account 
of the suretyship. At all events, very 
slight proof of such request would be re- 
quired. Bostic V. LovBy 16 Cal. 72. 

80. If an undertaking on appeal to 
the supreme court be sufficient in amount 
to stay proceedings, the lien of the judg- 
ment is not extended by the appeal be- 
yond two years from the time of its dock- 
eting ; and this, where the undertaking 
was excepted to, there being no effort to 
enforce the judgment pending the appeal. 
Chapin V. Broder, 16 CaL 420. 

See Undertaking. 



V. On Injunction. 

81. An order for an injunction must 
be deemed inoperative until an undertak- 
ing be given, otherwise the party enjoined 
would have no security for any damages 
which he might sustain by reason of the 



injunction. JSUiott v. Osborne, 1 Cal. 897. 

82. In an action upon an injunction 
bond to recover damages for the wrongful 
issuing out of an injunction, counsel fee to 
procure a dissolution of the injunction was 
properly allowed as part of the damages. 
Ah Thaie v. Quan Wan, 3 Cal. 217; 
Summers v. Farish, 10 Cal. 353 ; Hey^ 
man v. Landers, 12 Cal. Ill : Prader v. 
Grim, 13 Cal. 587 : overruling Heath v. 
Lent, 1 Cal. 412. 

83. Where an injunction is dissolved, 
and the suit in which it issued is dbmissed 
by the party obtaining it, that is no ad- 
mission that the injunction was improperly 
sued out In such case, to maintain an 
action on the bond, it must be shown that 
there was no proper cause for the injunc- 
tion. Gelston v. Whitesides, 3 Cal. 311. 

84. In an action for an injunction bond 
the judgment of dissolution is conclusive, 
and the only question is the amount of 
damage sustained. Ih. 

85. In an action on an undertaking 
for an injunction, the sureties cannot plead 
that the business which was enjoined was 
a public .nuisance. Cunningham v. Breeds 
4 Cal. 385. 

86. An injunction to prevent a defend- 
ant from felling trees will not be dissolved 
where a question of boundary is involved, 
especially as plaintiff's bond will fully pro- 
tect the defendants for any delay if it 
should turn out that he has the right. 
Buckelew v. Estill, 5 Cal 108. 

87. An injunction bond, though given 
to all the obligees by name, and using no 
words decidedly expressing a several obli- 
gation, yet necessarily creates a several 
liability. Summers v. Farisk, 10 Cal. 
351. 

88. In an action against the sureties 
on an injunction bond, the conditibn of 
which is that the plaintiff in the suit for 
whom the sureties undertake] should pay 
all damages cmd rents that should be 
awarded against the plaintiffs by virtue of 
the issuing of said injunction by any com- 
petent court, and the complaint did not 
aver that any damages had been awarded : 
held, that such complaint is fatally de- 
fective. Tarpey v. ShiUenberger, 10 Cal. 
390. 

89. In a suit on an injunction bond, de- 
fendant, to show that the injunction suit 
was still pending, offered in evidence an 
order from the supreme court directing the 
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court below to fix the amount of a sus- 
pensive appeal bond, that court having 
dissolved the injunction: held, that the 
order was properly rejected, the defend- 
ant not offering to show that the bond and 
notice of appeal were given, and the 
transcript filed in the appellate court. 
Woodhury v. Bowman, 13 Cal. 635. 

90. The usual bond being given, an 
order was made to show cause why an in- 
junction should not issue ; a restraining 
order ^ in the meantime" was issued. The 
case was continued a while, and on hear- 
ing the order, was dissolved, injunction 
denied and suit dismissed. Suit was 
brought on the bond, and it was held, that 
the restraining order embracer the time 
between its issuance and the hearing, and 
that damages may be had beyond the con- 
tinuance, and that counsel fees may also 
be recovered. Prader v. GWm, 13 Cal. 
587. 

91. An undertaking on injunction, re- 
citing that it is made in pursuance of the 
order of court requiring a bond in the suit 
in which a restraining order was' already 
in force, sufficiently expresses a consider- 
ation. The order for the bond and the 
undertaking must be taken together. Pra- 
der v. Purkett, 13 Cal. 590. 

92. On an injunction bond given to 
plaintiff and others, as obligees, plaintiff 
alone may sue, if the property on which 
the injunction operated was his sole prop- 
erty, and the injury his alone, the com- 
plaint averring these facts. Browner v. 
Davis, 15 Cal. 11. 

93. In an action on such bond, no de- 
mand for payment of unliquidated dam- 
ages need be made on the parties for 
whom the sureties — ^thal; is, the obligors — 
stipulated. Ih, 



VI. In Replevin. 

94. If an action of replevin be improp- 
erly commenced, the party bringing it, 
having obtained the benefit, cannot avoid 
the undertaking he has given by pleading 
his own misfeasance. TSimer v. BiUa- 
gram, 2 Cal. 522. 

95. A replevin bond was made to the 
sheriff instead of the party to be protected 
by it, by mistake, and then corrected ; this 
did not invalidate the bond. Ih. 



96. Where a replevin bond substantial- 
ly conforms to the act, and no variation 
exists, the assignee of the defendants can 
maintain an action upon it. Wingate v. 
Brooks, S Cal. 112. 

97. A party who sues out a replevin from 
a justice's court, having no jurisdiction, and 
obtains the property, cannot in an action 
on the bond set up as a defense the want 
of jurisdiction of the justice. McDermott 
V. IsheU, 4 CaL 114. 

98. Where the defendant in a replevin 
suit failed to claim the return of the prop- 
erty in his answer, and on the trial the 
jury found a verdict for the defendant, on 
which the court rendered judgment against 
plaintiffs for costs, which was paid : held, 
that the payment of the judgment as taken 
was a complete discharge of plainttSs' 
sureties on the undertaking. Chambers v. 
Waters, 7 Cal. 390. 

99. In an action of replevin, where the 
defendant has required the return of the 
property, and given an undertaking for 
such purpose, a judgment for plaintiff, in 
order to hold the sureties on the under- 
taking, must be in the alternative as re- 
quired by the code. Nickerson v. Chat- 
terton, 7 Cal. 570. 

100. The sureties only bind themselves 
to make good any judgment that plaintiff 
may lawfully obtain against defendant. Ih, 

101. Where the recovery of the prop- 
erty is the primary object of the suit, as 
in some case where damages will not com- 
pensate plaintiff, he should frame his bill 
in equity specifying the reasons therefor, 
and then a decree can be made to compel 
specific delivery. Ih, 

102. In an action against the sureties 
on replevin bond, it is necessary to allege 
and prove that the property was delivered 
to the party requiring it, and for whom the 
bond was given. Ih. 572. 

103. The liability of the sureties cannot 
be more than the value of the property 
fixed by the judgment in the original suit. 
Ih. 

104. Where the plaintiff in replevin 
gives the statutory undertaking and takes 
possession of the property in suit, and is 
afterwards nonsuited and judgment entered 
against him for the return of the property 
and for costs : held, that his sureties are 
liable for damages sustained by defendant 
by reason of a failure to return the goods, 
but not for damages for the original taking 
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and detention, the value of the goods not 
having been found by the jury. Ginaca 
V. Atwood, 8 Cal. 448. 

105. The facts which upon a trial by 
jury would have been found in the original 
replevin suit, are by a nonsuit therein left 
to the jury called in the suit on the under- 
taking, so far as the conditions of the un- 
dertaking wiU authorize an inquiry into 
them. lb. 

106. T. commenced suit against J. by 
attachment ; the writ was levied upon cer- 
tain personal property by the plaintiff H., 
as sheriff. M. J., wife of J., claimed the 
property as sole trader, and brought her 
action of replevin for the property, and 
obtained possession of the same by the de- 
livery of the statutory undertaking. The 
undertaking was executed by defendants 
R. and S. The replevin suit was decided 
February 5th, 1855, in favor of H. T. 
obtained judgment m the attachment suit 
against J., November 30th, 1854. On the 
eighteenth of February, 1855, executions 
in favor of other creditors of J. coming 
into the hands of H., as sheriff, he levied 
them on the same property, sold them and 
paid the proceeds into court. H. then 
brought suit against the sureties in the re- 
plevin bond : held, that the lien of T.'s at- 
tachment continued after the replevy of 
the goods by M. J. Hunt v. Rohinson^ 11 
Cal. 277. 

107. When the same property came 
into the hands of H., as sheriff, the condi- 
tion of the replevin bond to return the 
property was fulfilled. lb. 

108. In an action on a replevin bond, 
the defendant's liability is limited to the 
damage sustained by a failure to return 
the property, lb. 279. 



Vn. Bail Bond. 

109. Where a bail bond is given to ap- 
pear and answer an indictment, the com- 
plaint must aver that the indictment was 
found or is pending. People v. Smith, 3 
Cal. 272. 

110. If the condition be 'Ho appear when- 
ever the indictment may be prosecuted," 
and there is no averment in what court 
it was prosecuted, it is error, and a loose 
statement *'that the accused was called" in 



the said court of sessions is not sufficient. 
lb. 

111. A bail bond need not state in what 
court the defendant shall appear, as the 
law provides in what court he shall be 
tried. People v. Carpenterj 7 Cal. 403. 

112. Sureties to a bail bond cannot 
avail themselves, in defense to an action 
thereon, of an insufficiency of the justifi- 
cation of the undertaking. lb. 

113. The sureties on the bail bond of a 
defendant arrested in a civil action are not 
bound to surrender the defendant within 
ten days after judgment against him, unless 
the plaintiff takes such measures as would 
authorize the officer to hold defendant in 
custody. Allen v. Bredauery 8 Cal. 554. 



Vin. Op a Receiveb. 

114. Where plaintiff filed a bill in 
equity for the appointment of a receiver 
and other relief, and the court refused to 
appoint a receiver on condition that de- 
fendant file a bond to account as receiver, 
which defendant did, a judgment for $20,- 
000 dollars was rendered against defend- 
ant in the suit, and proper demand being 
made and refused, suit was brought by 
plaintiff on the bond, which was made 
payable to the people of the State of Cal- 
ifornia : held, that the plaintiff could re- 
cover thereon. Baker v. Bartoly 7 Cal. 
553. 

115. The defendant having received the 
benefit of this bond, is estopped from de- 
nying its legaUty. lb. 
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USE AND OCCUPATION. 

1. A subtenant can be made liable to 
the original lessor in an action for use and 
occupation, or for rent, only for the time 
during which the occupancy of the premi- 
ses by the subtenant continued. Pierce v. 
Minium, 1 Cal. 474. 

2. A description of premises in a lease, 
though imperfect, is sufficiently certain if 
the boundaries of the premises can be as- 
certained with a reasonable degree of oer- 
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taiDtj, and they have been taken posses- 
sion of and occupied under the lease. Ih. 

3. Under our code, plaintiff may recover 
real property, and damages for withhold- 
ing it, and rents and profits, all in one ac- 
tion. SuUivan v. DavtSy 4 Cal. 292. 

4. A claim for possession of real prop- 
erty, with damages for its detention, cannot 
be joined in the same complaint, under 
any system of pleading, with a claim for 
consequential damages arising from a 
change of a road by which a tavern keeper 
may have been injured in his business. 
Bowles V. Sacramento Turnpike aud Plank 
•Road Co., 5 Cal. 225. 

5. In an action of ejectment where no 
proof is introduced to show damages, it is 
no error to refuse to allow the defendant 
to prove the value of the improvements 
made by him on his property. Ford v. 
HoUon, 5 Cal. 321. 

6. Where the prayer for damages for 
more than two hundred dollars is inserted 
in a complaint in a justice's court, in an 
action for the recovery of possession of a 
mining claim, it should be disregarded or 
stricken out, and the plaintiff cJlowed to 
try his right to the claim. Van Mien v. 
•/t&on, 6 Cal. 19 ; Gras$ Valley Q. M. 
Go, V. Stachhouse^ 6 Cal. 414. 

7. Where the defendant in ejectment 
occupied and improved the land bona fide 
under color of title, the improvements 
erected by him constitute an equitable set- 
off, to the extent of their vcdue, to the 
damages recovered by the plaintiff for the 
withholding of possession. Welch v. Svl- 
livan, 8 CaJ. 511. 

8. Where claimants to land had prior 
to the issuance of a patent published a no- 
tice that they had become the owners of 
the grant, specifying its boundaries and 
warning off trespassers, it might possibly 
operate as a protection against any de- 
mand for damages until the approved sur- 
vey was made. Moore v. Wilkinson^ 13 
Cal. 489. 

9. Where. in ejectment against several 
defendants the judgment for damages is 
several instead of joint, the damages may 
be remitted and the judgment for the land 
stand. Curtis v. Herrtck, 14 Cal. 120. 

10. In ejectment, the value of improve- 
ments, even when defendant holds under 
color of title adversely to plaintiff, can 
only be allowed as a set-off to damages. 
Tount V. Mowelly 14 Cal. 466. 



11. Damages which a plaintiff can re- 
cover in an action of ejectment for the use 
and occupation of the premises are such 
as arise subsequent to the accruing of his 
right of possession, and when his right 
depends upon a sheriff's deed, he cannot 
recover in this form of action for the use 
and occupation for the six months inter- 
vening the sale and the execution of the 
deed. Tount v. HoweUy 14 Cal. 468; 
Clark V. BoyreaUy 14 Cal. 637. 

12. Where the complaint in ejectment 
avers the ownership and right of plaintiff, 
and the possession and withholding by de- 
fendant in general terms, without stating 
any time when plaintiff's title accrued or 
existed, and without making any allega- 
tion as to damages for rents and profits, 
but simply praying judgment therefor in a 
given sum, and the complaint is demurred 
to as not stating facts sufficient, and a gen- 
eral judgment for possession and $2,250 
damages is given : held, that damages can- 
not be recovered for any period preceding 
the commencement of the action ; but that 
this point, to wit : that the complaint does 
not support the judgment for damages, 
cannot be raised for the first time on peti- 
tion for rehearing in the supreme court — 
the defendant on the first hearing in this 
court having put his objection to the gen- 
eral judgment for damages on the ground 
of error in the charge of the court below 
to the jury, and of error in the admission 
of evidence as to the rents and profits, the 
point of his objection being that a recov- 
ery for rents and profits beyond three 
years was barred by the statute, and this 
court having decided against him because 
the point was not properly made by the 
record. Payne v. TreadtoeUy 16 Cal. 248. 

13. In this case the judgment for dam- 
ages must stand, as this court has no 
means of determining the manner in which 
the damages were made up by the jury, or 
whether any damages for the period pre- 
ceding the commencement of the action 
were found. lb. 

14. Where damages are claimed for use 
and occupation prior to the commence- 
ment of the action, the complaint must 
state the title of plaintiff as existing at 
some prior date (to be designated) and as 
continuing up to the commencement of the 
action, and the entry of defendant at some 
date subsequent to that of the alleged title. 
lb. 
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15. Where in ejectment the facts found 
bj the court authorized a judgment for 
possession but not for damages, the judg- 
ment being for possession and damages 
was affirmed in the supreme court upon 
respondents remitting the damans and 
paying costs of appeal. Doll v. FeUer^ 1 6 
Cal. 434. 

See Ejectment, Land, Landlord 
AND Tenant, Lease, Rent. 



USURY. 

1. To establish usury, the party must 
show that the rate agreed upon was 
greater than the customary rate at the time 
and place of the contract Fowler v. Smithy 
2 Cal. 570. 
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VACANCY. 

1. The absence of a judge from the 
State is not such a vacancy as can be sup- 
plied by the executive under legislative 
authority. People v. Wells^ 2 Cal. 198, 
610. 

2. Vacancy in office is a fact, the exist- 
ence of which, like any other fact, is sus- 
ceptible of being ascertained. It can only 
be said to exist when the office or place 
has no legal incumbent to discharge the 
duties. The law does not presume every 
temporary absence from the discharge of 
the duties of the office creates a temporary 
vacancy. Ih. 204. 

3. An office is not vacant for the rea- 
son that the incumbent is not at present 
discharging his duties ; it cannot become 
vacant without the proper judgment of 
law. Ih. 

4. The legislature may provide how* a 
legal vacancy may be supplied, but it has 
no power to say what will constitute one. 
Ih. 205. 

5. The constitutional power of filling 
vacancies vested in the governor applies 



only to vacancies occurring under circum- 
stances where the appointing power or 
electing power cannot act. People v. Fitch^ 
1 Cal. 535. 

6. Such power is limited by the period 
when the people or the legislature can 
elect or appoint, on the arrival of which 
his power ceases, and the right of appoint- 
ment returns to the original appointing 
power. Ih. 

7. The power to fill an office carries by 
Implication the power to fill a vacancy. 
People V. Fitch, 1 Cal. 535 ; People v. 
Campbell, 2 Cal. 137. 

8. An appointment to fill a vacancy in- 
the office of State printer, under the act of 
1850, made by the governor during the 
session of the legislature, is void. People 
V. Fitch, 1 Cal. 535, 

9. Elections to fill vacancies occasioned 
by the death or resignation of an officer 
are special elections, and the proclamation 
of the governor is necessary to fill them. 
People V. Porter, 6 Cal. 28; People v. 

WeUer, 11 Cal. 65 ; People v. Weller, 11 
Cal. 339 ; People v. Martin, 12 Cal. 411 ; 
People V. Roshorough, 14 Cal. 187. 

10. There can be no vacancy in the of- 
fice of sherifi^ caused by the death, remov- 
al or resignation of the incumbent; for 
upon the happening of such an event, the 
coroner by operation of law becomes the 
sheriff. People v. Phcenix, 6 Cal. 93. 

11. The act to establish an insane asy- 
lum provided that the resident physician 
shall hold his office for two years, and un- 
til his successor is appointed and qualified: 
held, that on failure of the legislature to elect 
at the expiration of the incumbent's term, 
the office becomes de jure vacant, and can 
be filled by the governor, under article 
five, section eight of the constitution. 
People V. Eeid, 6 Cal. 289 ; People v. 
Mizner, 7 Cal. 524 ; People v. Langdon^ 
8 Cal. 14. 

12. In an action* by one claiming to 
have been elected to an office, against 
his predecessor, to compel a surrender of 
the books, papers, etc, belonging to the 
office, plaintiff' must show prima facie that 
a vacancy existed in the office, and that he 
was elected to fill it. Doane v. ScanneH, 
7 Cal. 395 ; Peo^^ v. ScanneU, 7 Cal. 
436. 

13. The consolidation act of San Fran- 
cisco gives the officers named in the four- 
teenth section two days after the meeting 
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of the board of supenridora, in which to 
file new bonds. The meeting taking place 
on the ninth of July, the officers had the 
whole of the tenth and eleventh of July to 
execute and present their bonds. Doane 
V. Scannell, 7 Cal. 395 ; People v. Sean- 
neU, 7 Cal. 486. 

14. Taking the different provisions of 
the statutes together as constituting one 
entire system, and it would seem clear 
that the law does not intend there should 
be a continued vacancy in any office, and 
for that reason it gives certain inferior 
jurisdictions the right to make a prompt, 
summary and ex parte declaration that 
the office is vacant, and at once to fill the 
vacancy by appointment, so that the ques- 
tion may be as speedily settled as possible 
by proceedings in the nature of a quo 
warranto. People v. ScanneU^ 7 Cal. 439. 

15. Where the appointment to an office 
is vested in the governor, with the advice 
and consent of the senate, and the term 
of the incumbent expires during a recess 
of the legislature, and the governor ap- 
points a successor in office : held, that this 
appointment vested in the appointee a 
right to hold his office for the full term, 
subject only to be defeated by the non- 
concurrence of the legislature. People v. 
Mizner, 7 Cal. 523. 

16. Vacancy in office can only be said 
to exist when the office or place has no 
legal incumbent to discharge the duties of 
the office. lb. 

17. The power to fill vacancies had to 
be vested in some department of the gov- 
ernment, and the constitution was compell- 
ed to vest it in the executive, because the 
only department that could be properly and 
efficiently charged with such a duty. But 
the constitution carefully limited this pow- 
er to fill vacancies, for the time only, and 
when the appointing power for the whole 
time can act, the appointment of the ex- 
ecutive for the time being ceases. lb. 525. 

18. Power to fill a vacancy and power to 
fill an office are distinct and substantial in 
their nature. People v. Langdon^ 8 Cal. 15. 

19. When the constitution clearly 
enumerates the events that shall constitute 
a vacancy in a particular office, we must 
suppose all other causes of vacancy ex- 
cluded, especially when this construction 
can lead to no injurious consequences. 
People v. Whitman, 10 Cal. 45. 

20. The power to declare an office va- 



cant is vested under the statute where the 
duty to approve of the bond of the officer 
is lodged. That duty is imposed upon the 
county judge and not the supervisors, and 
where the supervisor of Marin county 
declared the office of constable vacant be- 
cause the constable failed to comply with 
their order to file a new bond : held, that 
they had exceeded their jurisdiction. Peo- 
ple V. Supervisors of Marin County, 10 
Cal. 346. 

21. The governor might fill a vacancy, 
but the appointee would only hold, by 
virtue of his appointment, until the next 
general election, or at most, until the qual- 
lification of the person to be then chosen 
by the people. People v. Rosborough, 14 
Cal. 187. 

22. The act of 1851, providing for the 
election of a district attorney in each coun- 
ty, at the general election of that year, 
and every two years thereafter, etc., and 
the act of 1855, providing that the board 
of supervisors in each county shall fill va- 
cancies in the office of district attorney, 
their appointee to hold until the next gen- 
eral election, the person then elected to 
hold for the balance of the term of the 
person whose place he is elected to fill, 
apply to the city and county of San Fran- 
cisco, and are not repealed by the ninth, 
nor by the last section of the consolidation 
act of 1856. People v. Brovm, 16 Cal. 
443. 



VACATION. 

1. A judgment rendered by a district 
court in vacation and after the time ap- 
pointed for the adjournment of the term, 
is invalid, and will be set aside. Smith v. 
Chichester, 1 Cal. 404 ; Coffinberrv v. 
Horrill, 5 Cal. 493 ; Peabody v. Phelps, 7 
Cal. 53 ; Wicks v. Ludwig, 9 Cal. 175. 

2. After the adjournment of the term, 
no power remains in the district court to 
set aside the judgment, or grant a new 
trial, except as provided by statute, unless 
the right is saved by proper motion. Bald- 
win V. Kramer, 2 Cal. 583 ; Morrison v. 
Dopman^ 3 Cal. 257 ; Suydam v. Pitcher, 
4 Cal. 281 ; Carpentier v. Hart, 5 Cal. 
407 ; Robb v. Robb, 6 Cal. 22 ; Shaw v. 
McGregor, 8 Cal. 521. 
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VAN NESS ORDINANCE. 

1. If the city of San Francisco has any 
title by virtue of the act of Congress, and 
can by her own charter make a vol- 
untary disposition of her lands, then all 
such lands are relinquished by virtue of 
the so-called Van Ness ordinance to those 
in actual possession, without regard to 
rights of third parties. Welch v. Sullivan^ 
8 Cal. 201 ; HartY. BumeU, 15 Cal. 614; 
Holladay v. Frishie, 15 Cal. 637. 

2. The act of the State legislature of 
March, 1858, confirming the so-called Van 
Ness ordinance, was a legal and proper 
exercise of the sovereign power ; and this 
act gave full effect to the provisions of 
that ordinance, and vests in the possessors 
therein described, as against said city and 
State, a title to the lands in said ordinance 
mentioned. Hart v. Burnett, 15 Cal. 616. 

3. Whatever interest the city of San 
Francisco, as defined by the charter of 
1851, had in the beach and water-lot prop- 
erty, on the first day of January, 1855, 
was transferred to and vested in the par- 
ties who were in the actual possession 
thereof on that day — provided their pos- 
session was continued up to June 20th, 
1855, or if interrupted by an intruder or 
trespasser, had been or might be recovered 
by legal process — ^by virtue of the Van 
Ness ordinance and the act of March 11th, 
1858, ratifying and confirming the same, 
and such parties can defeat the claim of 
plaintiff who holds under a conveyance by 
the president and two members of the 
board of land commissioners, created by 
act of May 18th, 1853, providing for the 
sale of the State's interest in the property 
within the water line front, as defined by 
the act of March 26th, 1851. HoUaday v. 
FrisUe, 15 Cal. 637. 

4. The act of the legislature of 1858, 
validating the alcalde grants, mentioned in 
the proviso to the second section of the 
Van Ness Ordinance, is effectual for that 
purpose, whether the grants were origin- 
ally valid or not, or whether the title of 
the city of San Francisco came by grant 
to the old pueblo, or had its origin, by 
presumption or grant, in the act of Con- 
gress. Payne v. Treadwelly 16 Cal. 232. 

See Ordinance, San Francisco. 



VARIANCE. 

1. Where the plaintiff declared upon a 
note made by one McKinley and one 
Campbell, and gave in evidence a note 
signed by H. C. McKinley and C. Camp- 
bell & Co. : held, that the variance was 
important and substantial, and the evidence 
could not be admitted. Cotes v. CampheUy 
3 Cal. 191. 

2. Where the declaration wtw upon the 
note, and there was but one count, and the 
court found that the note was never given, 
but that the indebtedness of defendant to 
plaintiff was for merchandise sold : held, 
that the finding was against the averment, 
and could not support the judgment. Lewis 
V. Myers, 3 Cal. 476. 

3. The allegata and probata must cor- 
respond, and it therefore follows that when 
forcible entry is alleged, a forcible entry 
must be proven. Frazier v. Hanlon, 5 
Cal. 159. 

4. The plaintiff alUeged that Hull & 
Co. were indebted to him, but failed to 
prove that there were others in company 
with Hull in the transaction : held, that 
the words " and company" might be treated 
as surplusi^e, and the action proceed as 
against Hull alone. Milliken v. HuUy 5 
Cal. 246. 

5. In an action of assumpsit for goods 
sold and delivered, the plaintiff cannot re- 
cover for goods alleged to have been de- 
livered to a third party, and charged to 
defendant's account. Williams v. Chad- 
bourne, 6 Cal. 561. 

6. Where the complaint in an action on 
a bill of exchange describes it as j)ayable 
to the order of A, whereas the bill offered 
in evidence is drawn payable to B, it is a 
variance to be taken advantage of by ob- 
jecting to the evidence, or by a motion 
for a nonsuit. Farmer v. Cram, 7 Cal. 
136. 

7. In an action for an alleged libel, a 
variance between the date of the libel as 
set forth in the complaint, the twenty-third 
of June, and the date as shown in the 
evidence, the twenty-fourth of June, is not 
material, unless the defense is misled by 
it. Tkratt v. Smiley, 9 Cal. 536. 

8. It is a cardinal rule in equity as in 
all other pleading, that the allegata and 
probata must agree, and that the averments 
material to the case omitted from the 
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pleading cannot be supplied by the evi- 
dence. Green v. CoviUaud, 10 Cal. 331. 

9. In chancery cases the party must re- 
cover according to the pleadings, and not 
the proof, where there is a variance. TVy- 
on V. Sutton, 13 Cal. 494. 

10. The variance between the date of 
the alleged seizing and right of possession 
of the plaintiff on the first of January, 
1857, and the date of the conveyance to 
him. May 22nd, 1858, is immaterial, the 
latter being previous to the commence- 
ment of the action. Stark v. Barrett^ 15 
Cal. 365. 

11. In a foreclosure suit on bond and 
mortgage, the fact that the bond offered in 
proof on the trial does not answer the de- 
scription of the bond as recited in the 
mortgage, is matter of identity merely, 
and not properly matter of variance — the 
bond offered answering to the description 
given in the complaint. Bkmkman v. 

VaUefo, 15 Cal. 643. 

12. In an action of forcible entry and 
detainer, the complaint described the prem- 
ises as " about ten rods square, situated 
within and comprising the northwesterly 
corner of that certain piece or parcel of 
land, bounded and described as follows, to 
wit :" (the complaint then goes on to give 
the metes and bounds of a tract contain- 
ing one hundred and forty-six acres.) 
" The said ten rods square being situated 
from twenty to fifty feet, more or less, 
south-easterly from the house of defend- 
ant, and near the gate aforesaid, and near 
the junction of the San Bruno turnpike 
road with the road leading from the city 
of San Francisco to Hunter's Point." Said 
gate was where this last road passed 
through. The proof, among other things, 
showed this ten rods to be called the north- 
easterly instead of the north-westerly cor- 
ner of the tract. The judgment for plaintiff 
followed the description in the complaint. 
Defendant appeals : held, that the variance 
in the description of the premises did not 
prejudice appellant; that the question was 
one of identity, and the fact that the comer 
of the small tract was called the north- 
easterly instead of the north-westerly 
corner, was itself insufficient to defeat the 
action, if the other and more definite marks 
of description sufficiently indicated and 
identified the premises. Paul v. Silvery 1 6 
Cal. 75. 

13. Distinction between proof of alle- 



gations of matter of substance and allega- 
tions of matter of description, stated. 
Castro V. Wetmore, 1 6 Cal. 380. 

See Answer, Complaint, Evidence, 
Pleading. 



VENDOR AND VENDEE. 

1. Damages which do not legally result 
from the breach of the contract cannot be 
recovered unless they are specially claimed 
and set forth in the pleading ; thus, dam- 
ages sustained by a vendee of goods by 
reason of his inability to comply with a 
contract made by him with a third person, 
do not legally result from a breach of the 
contract of his vendor to deliver the goods 
to him, and in an action by his vendor 
against him, cannot be recovered from the 
plaintiff's claim, unless such damages are 
specially alleged and set forth in the an- 
swer. Cole V. Swanston, 1 Cal. 54. 

2. Where a contract is made to convey 
land, by a quit claim deed, at a future 
time, an action cannot be maintained by 
the vendee against the vendor, on the 
ground that a third person has intruded 
upon a portion of the land, and the vendee 
ciinnot obtain possession, there being no 
stipulation in the contract that the vendee 
shall be put in possession. Tewkshury v. 
La fan, 1 Cal. 130. 

3. Nor can such action be sustained on 
the ground that the vendor, long after the 
execution of the contract, gave the vendee a 
certificate to the effect that at the time of 
making the agreement he consented and 
agreed that the vendee should take posses- 
sion of the lot forthwith. lb, 

4. The memorandum required by the 
statute of frauds to be entered by an auc- 
tioneer in his sale book must be made at 
the very time of the sale, or the vendee 
will not be bound by the contract ; and 
the memorandum made in the afternoon 
or next day after the sale is insufficient. 
Craig v. Godeffroy, 1 Cal. 415. 

5. The memorandum of an auctioneer 
is looked upon as a contract between the 
vendor and vendee reduced to writing, and 
executed by their mutual agent, who 
ceases to be such after the sale is closed. Ih» 
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6. Where the defendants stipulated to 
sell to the plaintiffs certain merchandise, 
" shipped " from Batavia, in the island of 
Java, for the port of San Francisco, and 
the parties agreed that the contract should 
be considered as binding until the arrival 
of the vessel : held, that the fulfillment of 
it, on either side, depended on the contin- 
gency of the ship's arrival, and an action 
could not be maintained by the vendee of 
the goods, it appearing that the ship had 
never arrived at her port of destination. 
Middleton v. BaUingall, 1 Cal. 446. 

7. In an action for the purchase money 
of land conveyed by deed without coven- 
ants, want of title in the vendor is no de- 
fense unless the vendee has been evicted. 
Fowler v. Smith, 2 Cal. 44. 

8. A vendor has a lien on the land sold 
for the purchase money, unless he has 
taken security for its payment, though he 
has executed the conveyance. Salmon v. 
Hoffman, 2 Cal. 142. 

9. Where a vendor, under a power to 
sell in a mortgage, received instead of 
money an article of fluctuating value, he 
is chargeable with the highest value of the 
lot sold. Benham v. Rowe, 3 Cal. 408. 

10. In a suit for the recovery of the 
purchase money of land, founded on a 
contract, in which the plaintiff contracted 
to deliver a warrantee deed for the land, 
the defendant, in his answer, denied that 
the plaintiff was the lawful owner, or that 
he held any title to the land : held, that to 
enable him to rescind the contract, the de- 
fendant was bound to aver and to show a 
paramount title in another, and that, fail- 
ing in this, his defense to the action was 
defective. TJiayer v. White, 3 Cal. 229. 

11. A vendee may avail himself of 
fraud, breach of warranty, or failure of 
consideration, by way of defense in an 
action upon a contract. Flint v. Lyon, 4 
Cal. 21. 

12. When an auctioneer sells a balance 
of goods, without specifying their quan- 
tity, he has a reasonable time to ascertain 
it. When this is done, and a bill of par- 
ticulars is made out and delivered to the 
purchaser, who pays the purchase money, 
or a portion of it, the contract becomes 
executed, and the auctioneer will not after- 
wards be permitted to allege a mistake as 
to quantity. Burgoyne v. Middleton, 4 
Cal. 66. 

13. A vendor of real estate, who makes 



no conveyance, but gives a bond, condi- 
tioned for the execution of a conveyance, 
on payment of the purchase money by the 
vendee, has an equitable lien on the land 
for the purchase money, and holds the le- 
gal title as a security for the enforcement 
of his lien. Gotddin v. Buckeleio, 4 Cal.l 1 1 . 

14. A failure on the part of a vendee 
to pay the purchase money, for two years 
and more, does not forfeit his right under 
the contract, as the vendor may proceed 
to enforce the payment of the debt at any 
time after it becomes due. Ih, 

15. When the vendor, under a power 
of sale reserved in such a contract, sells 
the property either at public or private 
sale, the surplus beyond the purchase 
money due belongs to the vendee, and the 
payment of it may be decreed by judgment 
of the court against the vendor. Ih. 112. 

1 6. In order to rescind a contract for 
the sale of land, on the ground that the 
vendor cannot perform it, because be has 
no title to the land, it is necessary for the 
vendee to aver and show an outstanding 
paramount title in another. RiddeU v. 
Make, 4 Cal. 267. 

17. A vendor of real estate made a con- 
veyance of it to the vendee, leaving a bal- 
ance of the purchase money unpaid : the 
vendee afterwards mortgaged the same 
property to a third party, who knew of the 
vendor's claim for unpaid purchase money : 
the vendor brought an action at law 
against the vendee, obtained judgment for 
the balance due, issued execution and sold 
the interest of the vendee in the property: 
the mortgagee afterwards foreclosed his 
mortgage and was about to sell the prop- 
erty : the purchaser at the previous sale 
obtained an injunction to stay the sale, 
which was afterwards dissolved by the 
court on the ground that he had purchased 
merely the vendee's equity of redemption, 
as the sale was subject to the rights of the 
mortgagee : held, that the judgment of the 
court below was correct, and that the claim 
of the purchaser to be subrogated to the 
equitable lien of the vendor, if available at 
all, must be asserted in a separate equita- 
ble action. Allen v. Phelps, 4 Cal. 258. 

18. A conveyed land to B, and al- 
lowed part of the purchase money to 
remain unpaid ; B afterwards sold part of 
the land to C, who had no notice of A's 
lien as vendor, and gave a mortgage to B 
for part of the purchase money. A ob- 
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tained judgment againstT B for the unpaid 
purchase money, and levied upon and sold 
B'8 interest in the land : held, that the 
purchaser at sheriff's sale did not acquire 
title to the mortgage debt due from C to 
B. Bruan n. Sharp, 4 CaL 850. 

19. C sold a lot of lumber to B, and A, 
who claimed it, notified B that the lumber 
belonged to him, and brought an action to 
recover the price: held, that the notice 
and form of action recognized the right of 
C to sell the lumber. There was no priv- 
ity of contract between the plaintiff and 
the defendant C was pro tanto the agent 
of A, and was entitled to collect the price, 
and the mere notice of A to B was insuf- 
ficient to interrupt the completion of the 
performance of the contract between C 
and B. ArgenH y. Brannan, 5 Gal. 353. 

20. A vendor of real estate has a lien 
on the same in the hands of the adminis- 
trator of the purchaser for the unpaid pur- 
chase money. Cbhoon v. Robintony 6 
Gal. 226. 

21. The right of a vendor to a stoppage 
In transitu exists until the goods arrive at 
their final destination or come into the pos- 
session of the consignee. Depositing the 
goods at an intermediate point with an 
agent of the vendee, to be forwarded, does 
not terminate the tiunsitus. Markwaldv, 
Bis Oreditarty 7 CaL 214. 

22. Where the plaintiff sold a number 
of bales of drillings to A for the purpose 
of making sacks, deliverable to A as fast 
as he needed them for manufiMSturing, and 
A agreed to store the sacks as faist as 
made, subject to plaintiff's order, with the 
privilege of retaking the sacks as he should 
make his payments : held, that upon the 
delivery of the drills to A the title thereto 
vested in him, and that plaintiff had no 
lien thereon or on the sacks until they 
were delivered to him. Hewlett v. Flint, 
7 Cal. 264. 

23. Fraud in the vendor would not of 
itself vitiate the sale to an innocent pur- 
chaser without notice, and for a valuable 
consideration; but the fraudulent intent 
of the vendor being established, the jury 
must determine from the circumstances of 
the case whether the purchaser partici- 
pated in the fraud. Laaihdtcker v. Smgh- 
iaUng, 7 GaL 892; Vieher v. WOster, 8 
Cal. ITS: 13 CaL 61; Ookn v. MUford, 
15 Cal. 62. 

24. Ab a geneal rule, the vendor of 

66 



goods is not a competent witness io im- 
peach the sale made by himself. Botae v. 
SeatmeU, 8 CaL 327. 

25. Where evidence is introduced show- 
ing a collusion between vendor and pur- 
chaser to defraud the creditors of the 
former, the admissions of the vendor are 
admissible, and a fortiori, his sworn state- 
ment, lb, 

26. A vendor's lien on the land con- 
veyed is not lost by his taking the notes of 
the purchaser for the purchase money. 
And the lien equally exists, whether the 
instrument amounts to a conveyance or 
merely to an executory contract. Walker 
V. Sedgwick, 8 CaL 403. 

27. A purchaser at sheriff's sale may 
have a lien upon the property prior to that 
of the redemptioner, the fact that he is a 
creditor does not divest the lien ; he may 
be both a creditor and a purchaser and 
still have a prior lien to ihsi of the re- 
demptioner; this can only be so on the 
principle that the legal estate is still in 
the judgment debtor until the delivery of 
the sheriff's deed. Knight v. Fair, 9 CaL 
118. 

28. In all cases where a mere lien ex- 
ists, the legal estate may lie in some other 
party than the mortgagee ; this legal estate 
and the consequent right to discharge the 
lien and save the estate is of value and 
can be sold. Ih, 

29. No eviction is necessary, to enable 
a vendee to recover back the purchase 
money of real estate, where the sale was 
void under the statute of frauds. Reg» 
nolds V. HasriB, 9 CaL 329. 

30> Where a party contracts orally for 
the purchase of a house and lot and fur- 
niture therein, and enters into possession 
under sudi oral agreement, and the vendor 
subsequently fails to make a conveyance, 
the vendee has the right to quit the prem- 
ises and return the personal property. lb, 
340. 

31. Where the vendee's agent in the 
purchase of a tract of land, has actual 
notice of a mortgage on the premises at 
the time of purchase, the vendee will be 
presumed to have taken the property sub- 
ject to the mortgage. May v. Barel, 12 
Cal. 91. 

32. A vendor's lien does not exist in 
this State where a mortgage security is 
taken for purchase money. The silent 
lien is extinguished, whenever he mani* 
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fests an intention to abandon or not to look 
to it. Hunt V. Watermany 12 Cal. 305. 

33. The fact that such mortgage is de- 
fective does not revive the lien, as it is the 
intention of the vendor which controls, and 
this is as well shown by an informal mort- 
gage as one properly done. lh» 

34. A general averment in the com- 
plaint to enforce the vendor's lien, that 
the mortgage is defective as a securitv, is 
not sufficient to withdraw the case nrom 
the general rules above stated. Ih, 

35. Equity raises no lien in relation to 
real estate, except that of a vendor for the 
purchase money. Ellison v. Jackson Wa- 
ter Co., 12 Cal. 554. 

36. Land on which a vendor's lien ex- 
ists for the purchase money may become 
a homestead, but the homestead right is 
subordinate to the lien. McHendry v. 
RdUy, 13 Cal. 76. 

37. The Hen which the vendor of real 
property retains, after an absolute convey- 
ance, for the unpaid purchase money, is 
not a specific and absolute charge upon 
the property, but a mere equitable right 
to resort to it upon failure of payment by 
the vendee. J^arks v. JBess, 15 Cal. 192. 

38. This equitable right may be en- 
forced in the first instance, and before the 
vendor has exhausted his legal remedy 
against the personal estate of the vendee. 
The court, after determining the amount 
of the lien, can, by its decree, either direct 
a sale of the property for its satisfaction, 
and execution for any deficiency, or award 
an execution in th^ first place, and a sale 
only in the event of its return unsatisfied, 
as the justice of the case may require. lb. 
193. 

39. Where the contract of sale of real 
property is unexecuted, the vendor retain- 
ing the legal title for security until all the 
purchase money is paid, the vendor's lien 
retained is different from the ordinary lien 
of a vendor after conveyance executed. 
In the latter case, the vendor has parted 
with the legal and equitable title, and pos- 
sesses only a bare right, which is of no 
operative force or effect until established 
by the decree of the court. In the former 
cafie, the vendor's position is somewhat 
similar to that of a par^ executing a con- 
veyance and taking a mortgage back. He 
may sue at law for the balance of his pur- 
chase money, or file his bill in equity for 
the specific performaBce of the contract, 



and take an alternative decree, that if the 
purchaser will not accept a conveyance 
and pay the purchase money, the premises 
will be sold to raise such money, and that 
the vendee pay such deficiency remaining 
after the application of the proceeds aris- 
ing from such sale. lb. 194. 

40. In such case of an executed con- 
veyance, the vendor may ask either a de- 
cree directing performance, and in case of 
refusal, a sale of the premises, or a decree 
barring the right of the vendee to claim a 
conveyance under the contract. He may, 
however, insist upon a sale where per- 
formance is refused, and is not bound to 
make a mere foreck>8ure of the vendor's 
right to a deed. lb. 

41. In suit to recover money due on a 
promissory note, and to establish a hen 
for the amount upon certain real estate, 
purchased with money advanced by plain- 
tiff to defendant, and for which advance 
the note was given, the clerk entered judg- 
ment by default for the amount of the 
note. Plaintiff, having exhausted his 
remedies on this judgment, by executions 
and proceedings supplementary thereto, 
obtained from the court a decree for the 
equitable relief sought in the complaint, to 
wit : for a lien upon, and a sale of the 
real estate: held, that this decree was 
coram non judice, and void — assuming the 
judgment by the defendant to be valid. 
Such judgment, if valid, terminated the 
controversy, and whatever related to the 
merits of the case was merged in the 
judgment. Kittridge v. Stevens^ 16 Cal. 
382. 

See Contract, Deed, Lien, Sale, 
Specific Pekformance. 
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VENUE. 

1. Affidavits on a motion to change the 
venue of a criminal action must state the 
facts and circumstances frx>m which the 
conclusion is deduced that a fair and im- 
partial trial cannot be had in the county 
in which the indictment was found. Peo- 
ple V. McOauley, 1 Cal. 383. * 

2. It is insufficient to state that a jury 
cannot be selected from a certain portion 
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of the c6uDty who would give the prisonef 
a fair and impartial trial, on the motion to 
change the venue. People v. Bakery 1 
Gal. 404. 

3. The granting of a change of venue 
IB discretionary vnth the courts, subject to 
revision only in cases of gross^ abuse, yet 
they should be carefully guarded against, 
as they usually result in a total loss of aU 
the rights involved. Shan v. Smithy 3 
CaL412. 

4. The facts in the affidavit on motion 
to change the venue should be stated in 
such a manner as to enable the court to 
draw its own inference whether an impar- 
tial trial could be had in the particular case. 
Ih. 

5. Where a motion was made to change 
the venue on the ground that neither of 
the parties resided in the district, where 
no objection was made in the answer, and 
nearly six months elapsed : held, that it 
was too late, and the motion could not be 
heard. Tooms v. RandaUy 3 Cal. 440. 

6. Causes may be removed from one 
district or county to another district or 
county in the manner provided by statute. 
Reyes V, Sandford, 5 Cal. 117. 

7. The supreme court having complete 
power over the right to change the venue, 
it is not to be presumed it wiU trust im- 
plicitly in the discretion of inferior courts. 
People V. Lee, 5 Cal. 354. 

8. Where one hundred citizens united 
in employing counsel to prosecute the de- 
fendant, held to be a sufficient ground for 
a change of venue. lb, 

9. Where a justice is interested in the 
event of a suit, the statute requires that he 

'should transfer the case before another 
justice. Lame v. GaskinSy 5 Cal. 509. 

10. An order refusing a change of 
venue, on the application of defendant in 
a criminal prosecution, wlU only be re- 
viewed in cases of gross abuse of discre- 
tion. People V. Fisher, 6 CaL 155. 

11. An appeal does not lie from an or- 
der granting a change of venue. Juan v. 
Ingdisby, 6 Cal. 440. 

12. Aji order refusing to change the 
place of trial is not an appellate order, 
thou^ it may be reviewed on appeal from 
the final judgement in the case. People v. 
StiUman, 2 Cal. 118 ; Martin v. Trovers^ 
7 CaL 253. 

13. It is not error in the court on a 
trial for murder to postpone the consider- 



ation of a motion, on the part of a defend 
ant, for a change of venue, until an at 
tempt is made to empanel a jury. People 
V. Plummer, 9 Cal. 309. 

14. Where a motion is thus postponed, 
and counsel for prisoner afterwards de- 
clines, on the intimation of the court, to 
renew the motion, he cannot take advant- 
age, on appeal, of the failure of the court 
to order a change of venue. lb. 

15. Proceedings for a mandamus to 
compel the execution of a sheriff's deed 
to a redemptioner, after sixty days from 
the redemption, under section two hundred 
land thirty-two of the code, can be com- 
menced in the county where the relator 
resides ; the provision of the statute that 
actions against a public officer for acts 
done by him in virtue of his office shall 
be tried in the county where the cause, or 
some part thereof, arose, applies only to 
affirmative acts of the officer, by which, in 
the execution of process, or otherwise, he 
interfere with the property or rights of 
third persons, and not to mere omissions 
or neglect of official duty. McMillan v. 
Richards, 9 Cal. 420. 

16. Where the provision of the code 
requires an action to be tried in a particular 
county, there would be an exception in the 
case where a party seeks to enjoin several 
judgments fraudulentiy confessed in sev- 
eral counties against one judgment debtor. 
He may bring his action in any one of 
the counties. Uhlf elder v. Levy, 9 Cal. 
615. 

17. The right to have a cause tried in a 
particular county is one which a party 
may waive, either expressly or by impli- 
cation. Pearkes v. Preer, 9 Cal. 642. 

18. The writ of habeas corpus should 
not issue to run out of the county, unless 
for good cause shown, as the absence, ina- 
bility, or .refusal to act, of the local judge, 
or other reifeon, showing that the object 
and reason of the law requires its issu- 
ance. Mc parte ElUs, 11 Cal. 225. 

19. The exhibition, by a judge, of par- 
tisan feeling, or the unnecessary expres- 
sion of an opinion upon tlie justice or 
merits of a controversy, though exceed- 
ingly indecorous, improper and reprehen- 
sible, as calculated to throw suspicion upon 
the judgment of the court, and bring the 
administration of justice into contempt, 
are not, under our statute, sufficient to 
authorize a change of venue on the ground 
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that Ihe judge is disqualified from Bitting. 
McCau!^ v. Wdler, 12 Gal. 523. 

20. Where a suit for real estate is 
brought in the wrong county, a motion to 
change the venue, and not demurrer, is the 
proper remedy. And, in such case, there 
is no discretion in the court, the change 
being matter of right. WatU y. Wkite^ 13 
Cal. 324. 

21. The right to try particular cases in 
particular counties is a mere privilege, 
which may be waived. It is not matter in 
abatement of the writ. The privilege 
must be claimed] by motion to change the 
venue at the proper time and place. 
Waits V. White, 13 Cal. 824 ; overruling 
VaUejo V. RandaOj 5 GaL 462. 

22. Defendant has a right to have the 
action tried in the county of his residence, 
except in certain cases specified in the 
statute. Loehr v. Latham^ 15 GaL 419. 

23. On motion by defendant to diange 
the place of trial, on the ground that he is 
sued in the county in which he does not 
reside, if plaint^ resist the motion be- 
cause of the convenience of witnesses, 
the evidence as to the convenience should 
be as full and particular as that which is 
required upon an application, for this 
cause, to transfer the trial to another 
county. The affidavit must state the 
names of the witnesses. Ih 

24. As a matter of practice, where de- 
fendant moves to transfer the cause to the 
county of his residenoe, plaintiff may resist, 
by a counter motion to retain the cause 
on account of the convenienee of witnesses, 
notwithstanding the residence of defend* 
ant, and then defendant can reply to the 
allegations as to the convenience of wit- 
nesses ; or plaintiff, instead of a counter 
motion, may simply resist the meidon of 
defendant ; but reasonable time should be 
allowed defendant, if desired, to meet the 
matter set up in opposition t(Mie' original 
motion. Ih. 420. 

25. The act of 1858 authorizes suit to 
be brought in any county designated in 
the complaint, when the residence of tiie 
defendant is unknown. But, to resist the 
application of defendant to change the 
place of trial, on the ground that he re- 
sides in a different county, plaintiff must 
show that he used all due diligence to as- 
certain the residence. Ih. 

26. The practice upon thn subject being 
unsettled, the parties, on the retoni of the 



c&use, should have an opportunity 'of fully 
presenting the merits of the motion. /& 

27. Query, whether in a foreclosure suit 
in the seventh district as to land situate in 
Gontra Gosta county, a party can appear 
and contest the case in San Francisce, be- 
fore the juclge of the seventh district, un- 
der a stipulation, and without exception 
as to the place of trial, and afterwards as- 
sign that fact as error. De Leon v. IR' 
gueroj 15 GaL 495. 

28. In actions to recover real property, 
the complaint neisd not state the residence 
of either of the parties ; the statute pro- 
vides for the trial in certain counties, and 
the situation of the premises, not the res- 
idence of the parties, determines* the 
county. DoSv. FOer^ 16 GaL 433. 
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VERDIGT. 

I. In general. 
II. When set aside. 

1. For ExceBsiye Damages. 

2. For Incompetent Juror. 

3. For Mistake or Fraud. 

4. As against Law. 

5. As against Evidence. 

6. For improper Evidence. 
ni. On Conflicting Evidence. 

IV. Jurors, impeaching their Verdict. 
V. Amendment of a Verdict. 



L Ik OBKBRAL. 

!• The verdict of a jury upon a ques- 
tion of fact, in an action at law, is final imd 
conclusive. Pfrry v. CoehrcBn, 1 Gal. 180. 

2. If the jury fails to find the fkct of a 
lien, the court cannot render a judgment 
essentially di£Perent firom the T^ndict, and 
the judgment so far will be revened. 
Walker v. BousmMjo, 1 GaL 186. 

3. A etipQlatk)n that a verdict should 
be entered in favor of the defendant, sav* 
ing to the plaintiff the same rights which 
he would have had In case a jury had 
actually rendered a verdict for the defend* 
ants, should be regaxded in predsely the 
same l^t as a verdiety and be foHowed 
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by the same legal results. 8v^ v. Mep- 
bum, 1 CaL 258. ' 

4. The report of a referee on the facts 
of a case will be considered the same as 
the verdict of a jury. Walian v. ARrUum, 
1 CaL 362. 

5. If the statement discloses no re- 
fusal on the part of the jndge of the court 
below to charge the jury on any matter 
submitted, nor is any erroneous charge as- 
signed as error, the verdict of the jury 
must be considered as having settled all 
the facts of the case. George v. Law, 1 
Cal.d64. 

6. Where the court orders a new trial 
to be had, unless the judgment creditor 
will file a stipulation agreeing to remit a 
part of the verdict, and the judgment cred- 
itor acquiesces and files the remittitur, he 
waives his right to question the verdict 
lb. 365, 

7. A jury should render their verdict 
from the facts and according to the law as 
given them ; and it is improper to charge 
them ** to take into consideration all the 
fi»!ts and do equal justice between the 
parties," inasmuch as it is so general in 
its terms that it may mislead them. KelUf 
V. Ounntnffkam, 1 CaL 367. 

8. The verdict may conform to the 
issues. If the court, instead of having 
the verdict corrected by the jury, attempt 
to correct it by the judgment and go be- 
yond the verdict, it is error. JKoss v. Atis^ 
HU, 2 Cal. 192. 

9. The verdict must be confined to the 
matters put in issue by the pleadings. 
Benedict v. Bray J 2 Cal. 26Q; Truebody^. 
Jacobson, 2 Gal. 285. 

10.' Where a declaration states a condi- 
tion precedent, and fails to aver perform- 
ance, the defect must be urged on demur- 
rer| ; it comes too late after verdict Biappe 
V. Stout, 2 Cal. 461. 

11. The court below, sitting as a jury, 
must find, separately, the fac(8 and con- 
clusions of law, or they will be set aside ; 
but this does not apply to a judgment by de- 
fiiult where there are other defendants who 
go to trial. Brown v. Browfi, 3 Cal. 111. 

12. Where a jury has been waived by 
the parties, and the court finds the facts, 
they are not subject to review, but are 
conclusive. Wheeler v. ffaySf 3 CaL 286. 

13. When the jury found the only is- 
sues involved in the controversy, an excep- 
tion to the verdict, that it was not found 



upon the issues presented by the plead- 
ings, will not be sustained. Burritt v. 
Gibson, 3 CaL 399. 

, 14. The court may direct special issues 
to be framed in equity cases and submit- 
ted to the jury with directions to find a 
special verdict Smith v. Rowe^ 4 Cal. 8. 

15. The plaintiff in ejectment may sue 
one or more defendants, and they may an- 
swer separately, or demand separate ver- 
dicts ; unless they do 60> however, they will 
be concluded by a general verdict Win- 
one V. Christy, 4 Cal. 80. 

16. An omission to allege delivery in an 
action on a bond, can be taken advantage 
of only on demurrer and not after verdict 
Garcia v. Satrttstegui, 4 CaL 244. 

17. Where an informal verdict is re- 
ceived and recorded by the consent of the 
plaintifi^, and judgment in form is after- 
wards entered thereon ; on appeal the in- 
formality will be disregarded. Treadwell 
V. WeUs, 4 CaL 263. 

18. The appellate court must infer in 
favor of the verdict of the court below, 
unless error is clearly manifest Allen v. 
Phelps, 4 Cal. 259. 

19. The court should direct the verdict 
to be recorded as rendered by the jury. 
That will be treated as the verdict which 
the jury actually bring in. Moody v. Mc- 
Donald, 4 CaL 299. 

20. A verdict arrived at, where each 
juror sets down a sum according to his 
own judgment, and the aggregate should 
be divided by twelve and. the quotient 
should be returned as the verdict, is ir- 
regular and will be set aside, unless such 
means were merely adopted to arrive at a 
proper result, and they subsequently 
agreed on that sum. Wilson v. Berryman, 
5 CaL 45. 

21. The verdict of the jury, which 
finds the defendant guilty of an assault 
with a deadly weapon with intent to com- 
mit great bodily injury, is irregular, and 
we deem that it finds the defendant guilty 
of a public offense. People v. JDavidson, 
5 Cal. 134. 

22. When property is delivered and 
accepted pending the suit and before ver- 
dict, the damages for the detention should 
be merely nominal ; if after verdict, then 
interest on the highest value between the 
time of conversion and the verdict, except 
special damage was declared upon. Con- 
roy V. Flint, 5 Cal. 328. 
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28. A joint verdict against the defend- 
ants answering, and a defaulting defend- 
ant, is conclusive against all defendants, 
when a separate verdict has not been de- 
manded. Anderson v. Parker, 6 Cal. 200. 

24. On a trial under an indictment for 
murder, a verdict of " guilty" imports a con- 
viction on every material allegation in the 
indictment, and is therefore a conviction 
for murder. People v. March, 6 CaL 547. 

25. The party in whose favor a judg- 
ment is rendered on a special verdict must 
move for a new trial, if he is not satisfied 
with the verdict, as the latter must other- 
wise be conclusive upon the facts in the 
appellate court Garwood v. Simpson, 8 
Cal. 108 ; DufY. Fisher, 15 Cal. 380. 

26. Where the failure to present the 
issues for a special verdict was the result 
of the plaintiff's own motion, he cannot be 
allowed to take advantage of it Brews- 
ter V. Bours, 8 Cal. 505. 

27. Defects in the indictment are not 
cured by verdict, but may be taken ad- 
vantage of by motion on arrest of judg- 
ment. People V. Wallace, 9 Cal. 32. 

28. The verdict of a jury is a matter of 
record, and copies thereof may be suffi- 
ciently authenticated by the certificate of 
the clerk. Reynolds v. Harris, 8 Cal. 
618. 

29. The objection to the form of the 
verdict should have been made on motion 
for a new trial. Dotiglass v. Kraft, 9 
Cal. 564. 

30. Where it is manifest from the testi- 
mony stated in the record, that the verdict 
of the jury must have been given under a 
state of great excitement^ preventing a 
fair and just trial, and the court below has 
refused a new trial, this court will reverse 
the judgment and order a new triaL Peo- 
ple V. Acosta, 10 Cal. 196. 

31. Counsel in the trial of a cause can- 
not object that the court did not render 
judgment on the special verdict of the jury, 
where they have stipulated that such ad- 
ditional facts may be found by the judge 
as would in his judgment be sufficient to 
present all the questions raised by the 
pleadings. Marius v. BichneU, 10 CaL 
224. 

32. Where a jury are instructed to 
bring in a sealed verdict, and they retire, 
and after agreeing upon a verdict, seal it 
up and give it to the officer in charge of 
them — the clerk being absent — ^and re- 



quest him to give it to the clerk, which is 
done ; and after the meeting of the court 
the following morning the verdict is open- 
ed in the presence of the jury, and read 
by the clerk without exception : held, that 
this is not an error sufficient to warrant a 
new trial. The possession by such officer 
left the verdict as much in &e possession 
of the court itself as if it had been direct- 
ly delivered to the clerk. Paige v. ONeal, 
12 Cal. 493. 

33. The opportunities of tampering with 
jurors after separation are so numerous, 
and in important cases the temptation is so 
great, and th^ ability of detection so slight, 
as to make it a matter of grave doubt 
whether sound policy does not require an 
adherence to the verdict as sealed, even as - 
against a subsequent dissent of one or 
more of the jurors. Ih, 494. 

34. In chancery cases the court below 
may disregard the verdict of a jury. 
Goods V. Smith, 13 CaL 84. 

35. Where, on suit against defendants 
as membera of a quartz company, one de- 
fendant pleads that he was not a member 
of the company, and the finding of the 
court is that the allegations of the com- 
plaint are true, and that said defendant 
was a member of the company, as to 
plaintiff Parke, the finding supports a 
a judgment for plaintiff. Parke v. Hinds, 
14 Cal. 418. 

36. An objection that the finding is 
qualified by the words "as to plaintiff 
Parke," and that the facts showing the 
special relation to him ought to have 
been found, should have been taken be- 
low, and cannot be raised for the first time 
on appeal. Ih. * 

37. In ejectment, the verdict may be 
joint against several defendants, without 
specifying their respective lots in a whole 
tract, where they file a joint answer which 
contains no averment as to the particular 
portion of land occupied by each, no proof 
being offered on the point, no damages be- 
ing claimed, and defendants being in pos- 
session. McGarvey v.IAttle, 15 CaL 31. 

38. On an indictment for murder, the 
verdict must state whether it be murder in 
the first or second degree, and if on the 
return of the verdict it does not specify 
the degree, the court should order the jury 
to retire and return a specific finding of 
the degree. People v. Marquis, 15 CaL 38. 

39. In suit against several defendants 
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known as " Table Mountain Water Co.," 
for possession of a ditch, the verdict was, 
" we find for the plaintiflf and against L.," 
one of the defendants. Judgment was 
entered that defendant surrender posses- 
sion of the ditch to plaintiff, and that 
plaintiff recover of L," one of said defend- 
ants, the sum of , his costs,^' etc. : 

held, that there is no error in the judg- 
ment ; that it must be construed by the ver- 
dict which is confined to plaintiff and L. 
Treat v. Laforge, 15 Cal. 41. 

40. A general verdict does not operate 
as an estoppel, except as to such matters 
as were necessarily considered and determ- 
ined by the jury. A verdict is never 
conclusive upon immaterial or collateral 
issues. McDonald v. Bear River and 
Avium W, and M. Co.y 15 Cal. 148. 

41. A verdict found on any fact or title 
distinctly put in issue is conclusive in an- 
other action between the same parties or 
their privies in respect of the same fact or 
title. Kidd v. Laird, 15 Cal. 182. 

42. When a. verdict is general, its 
effect will be limited to such issues as nec- 
essarily controlled the action of the jury. 
/*. 

43. Where a jury is waived and the 
cause tried by the court, the court should 
find the facts, and not merely state the 
proof. Heredink v. HoUon, 16 Cal. 104. 

44. On the rendition of a special verdict 
the trial is terminated, and notice of mo- 
tion for new trial must be given within two 
days thereafter, or the proceedings based 
upon such notice will be disregarded. 
People V. HiU, 16 Cal 117. 

45. A special verdict settles the facts, 
and by its judgment pronounces the conclu- 
sions of law upon the facts found. If the 
court errs in this respect, the error may be 
reviewed without any motion for new 
trial ; but the right to correct the verdict 
does not depend upon the judgment, and 
the steps necessary for that purpose must 
be taken within the statutory time. IK 



n. When set aside. 



1. For Excessive Damages. 
46. Courts reluctantly interfere with the 



findings of a jury in an action for unliqui- 
dated damages for reason that the dam- 
ages are excessive ; and the verdict ought 
never to be set aside for such a cause 
unless beyond a doubt the verdict be un- 
just and oppressive, or obtained through 
some undue advantage, mistake, or in 
violation of law. Payne v. Pacific Mail 
S. S. Co., 1 Cal. 86. 

47. Courts will not interfere with the 
verdicts of a jury where the question upon 
which they have passed is one solely of 
unliquidated damages, unless the verdict 
be beyond doubt unjust and oppressive, 
especially if the judgment creditor remit 
one-half of it George v. Law, 1 Cal. 364. 

48. A verdict will be set aside where 
the damages are unjustifiably outrageous. 
McDaniely. Baca, 3 Cal. 338. 

49. Where damages are laid at a cer- 
tain sum in a declaration, the judgment 
will be reversed if the jury render a ver- 
dict for a greater sum. Palmer v. Bey* 
nolds, 3 Cal. 396. ' 

50. It is the proper exerdse of the dis- 
cretion of a court to grant a new trial on 
the ground of excessive damages, when 
the verdict is grossly inconsistent in its 
gelations to the facts. Potter v. Seale, 5 
Cal. 411. 

51. In an action for a malicious prose- 
cution wherein an attachment was issued, 
the jury gave $15,000 damages, and where 
no misconduct was shown on the part of 
the jury, and it was not charged that the 
verdict was given under the infiuence of 
passion or prejudice, the court could not 
disturb the verdict, unless it clearly appear 
that injustice had been done. Weaver v. 
P(Me, 6 Cal. 685. 

See Damages* 



2. For Incompetent Juror, 

52. A verdict of a jury will not be set 
aside on the ground that one of the jurors 
"knew and was aware of the circum- 
stances connected with the affair," the sub- 
ject matter of the suit, where no objection 
to him was raised until after the veixiict 
was rendered, and it not appearing that he 
had formed or expressed an opinion before 
the trial, or was in any way biased in 
favor of plaintiff. Lawrence v. CoUier, 1 
CaL37. 
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3. For Mistake or Fraud, 

53. Where the jury pass upon a ques- 
tion purely of fact, their verdict should not 
be set aside unless for mistake, fraud, mis- 
conduct or other improper influence. 
Payne t. Jacohsj 1 Cal. 40. 

64. Courts cannot interfere with the 
finding of a jury unless impeached for 
fraud, mistake or other improper conduct, 
and the appellate court will not attempt to 
exercise a power over the verdicts of 
juries which is denied to the courts in 
which the verdict may have been rendered. 
Ih. 41. 



4. As against Law. 

55. If it appears fix)m the evidence 
spread upon the record that the verdict 
was against law, the appellate court will 
not hesitate to reverse the order of ^e 
court below refusing to grant a new trial. 
Payne v. Ja4:ohs^ 1 Cal. 40. 

56. A new trial will be ordered although 
a verdict may not be excessive, if th§ 
court is satisfied that an improper charge 
went to the jury, and the fact that it had 
no efiect upon them does not clearly ap- 
pear. Tonge v. Pamfic Mail S. S. Co., 1 
Cal. 354. 

57. Though the charge of a jury may in 
the abstract be too broad, yet if it could 
have had no effect upon the verdict, it will 
not be reviewed. (Mark v. Mc Garthy, 1 
Cal. 454. 

58. A new trial will be granted when 
the court is satisfied that the jury were 
m'sdirected in the charge, and thereupon 
founded their verdict. GurUer v. Geary, 

1 Cal. 468. 

59. Where no error is disclosed in the 
record, the verdict of the court below will 
not be set aside by the a{)pellate court. 
Wilson V. MidcReton, 2 Cal. 56 ; Porter v. 
Barling, 3 CaL 73 ; 2%omp$on v. Monrow, 

2 Cal. 100. 

60. Where, from the whole case, it ap- 
pears that justice has been done, though 
errors were committed which did nolT mar 
terifdly affect the merits, the court will not 
disturb the verdict. Clayton v. West, 2 
Cal. 382. 

61. The court will require a case of very 



palpable mistake or error to be made oat 
before it will overrule the verdict of a 
jury on issue of fact found in an action for 
the diversion of water. Brovm v. Smith, 
10 Cal. 571. 



5. As against Evidence, 

62. To authorize a court to set aside a 
verdict which is clearly contrary to evi- 
dence, the finding must be impeached for 
some legal cause, and the appellate court 
will examine the evidence embodied in the 
record to ascertain whether an outrage 
upon the rights of any of the parties has 
been committed by die jury. Payne v. 
Jacobs, 1 CaL 41. 

63. Where the defense to an action is 
that there was no contract in writing of 
the sale, but the evidence given at the 
trial did not appear to be fully returned, 
and there appeared to have been no ob- 
jection raised or exception taken to the in- 
sufiBciency of the evidence, the appellate 
court will presume that the evidence was 
sufficient to warrant the verdict. Banting 
V. Beideman, 1 Cal. 182. 

64. Where the verdict is clearly con- 
trary to evidence, the appellate court may 
reverse the judgment on that account. 
Acquital v. OroweU, 1 Cal. 198. 

65. A verdict will not be disturbed 
unless it clearly appears to be erroneous, 
and if no evidence be submitted in the 
statement for the examination of the ap- 
pellate court, the correctness of the verdict 
will not be doubted. Folsom v. Root^ 1 
Cal. 376. ^ 

66. The verdict of a jury will not be 
disturbed beciause the weight of the testi- 
mony seems to be against it Brown v. 
O Conner, 1 Cal. 44. 

67. The appellate court will decline to 
review the facts of the case, unless an as- 
signment of errors shows that the court 
below refused an application for a new 
trial, made on the ground that the verdict 
was contrary to evidence, and that only as 
an appeal from the refusal to grant a new 
trial. Smiths. Phelps,2C2L 121 \ Oris- 
wold V. Sharpe, 2 CaL 23 ; Brown v. 

Graves, 2 Cal. 119 ; Ingraham v. Gilder^ 
meester, 2 Cal. 484; Whitman v. Sutter, 
3 Cal. 179 ; Brovm v. Tolles,7 Cal.-399 ; 

Garwood V. Simpson, 8 CaL 108; Marziou 
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T. Pioehej 8 Cal. 5B7 ; Liening v. Gfotddy 
18 CaL 599 ; Dufir. FUher, 15 Cal. 880. 

68. Although the question of ^udu- 
lent intent is made a question of fact in 
all cases, yet, wherever the law declares 
that certain indicia are condusiye evidence 
of fraud, a verdict against such condusions 
should be, in all cases, set aside; |hut 
ndiere the iacts are merely presumptions, 
the jury may find against such presump- 
tions. BilUngs v. BiUingSj 2 CaL 118 ; 
ChenervY. Pabner^ 6 CaL 122. 

69. Where there is proof of damages, 
the amount is simply a question of fact 
within the province of the jury. The 
appellate court will not examine the proofs 
or declare that the evidence was insuffi- 
cient to justify the verdict. BartkU v. 
Hogden^ 8 CaL 58. 

70. Where the verdict of the jury is 
clearly against the evidence a new trial 
will he awarded. Baghy v. JSaton, 8 CaL 
164; KimhaU v. Gearhart, 12 Gal. 48; 
Eoiterling v. Power, 12 Cal. 89. 

71. A verdict will not be disturbed if 
there is any evidence to support it. EscoUe 
v. MerU, 9 Cal. 95. 

72. Whenever facts are not expressly 
stated which are so essential to a recov- 
ery that without proof of them on the] trial 
the verdict could not have been rendered 
under the direction of the court, there the 
want of the express statement is cured by 
the verdict, provided the complaint con- 
tains terms sufficiently general to compre- 
liend the facts in fiiir and reasonable state- 
ment. G€amer v. Marshall^ 9 CaL 269. 

78. To justify an interference with the 
verdict of the ju|y in a crimiaal action, 
there must be an absence of evidence 
against the prisoner, or a decided prepon- 
derance of evidence in his favor. People 
y.AhL$g,lO Cal. 801. 

74. To set aside the verdict, it must be 
dearly against the evidence. WtUicans v. 
ChmUaud, lOXSal. 426. 

75. Where, in an action agmst a 
steamer for setting fire to plaintiff's fence, 
the jury was instructed, among other 
things, to find specially as to the negligence 
of the captain or crew of the steamer, and 
they found, generally, for plaintiff, four 
hundred dollars damages ; and also, that 
the steamer's spark-catcher was not suffi- 
dent to prevent the sparks from commu- 
nicating with the shore and endangering 
propeity, the verdict was hdd good in the 



absence of any objection at the time of 
its rendition, that it was not responsive to 
the special direction. Algier v. Steamer 
Mana, 14 Cal. 170. 

76. Probably the finding, ' apart £rom 
the general verdict, was a finding of neg- 
ligence, for tin insuffident spark-catcher 
is hardly distinguishable from none at all, 
and this is proof of negligence. Ih, 171. 

77. There being some proof of negli- 
gence, the supreme court will not review 
the verdict Algier v. Steamer Maricty 14 
CaL 171 ; J9W v. Saoramento VaUey R. B. 
Co., 14 CaL 889. 

78. Where the motion for new trial, 
though made, does not app6ar to have been 
acted on, the appellate court will not con- 
sider the sufficiency of the evidence . to 
sustain the verdict. Myere v. Casey, 14 
Cal. 543. 

79. Where a verdict is supported by 
any evidence at all, we will not review an 
order of the court of original jurisdiction 
refusing a new trial, unless the order is 
manifestly an abuse of the legal discretion 
of the court. Burnett v. Whitendes, 15 
CaL 86; Peoph v. Wyma^ 15 Cal. 75. 

8(^ Where there are separate defenses, 
each of which is suffident to defeat the 
action, and these defenses are submitted 
to the jury, with evidence in support of 
each, and the verdict is general for the 
defendants, it cannot be set aside if it be 
right as to any one issue, though wrong 
as to all the others. Kidd v. Laird, 15 
CaL 182. 

81. But the fact or title must be mate- 
rial and rdevant, must be distinctly in 
issue ; must be tried by the jury, and con- 
stitute the base of the verdict, and unless 
specially found, must have been necessa- 
rily passed upon by the juiy. lb, 

82. The court, whether sitting in equity 
or on trial of a common law action, may, 
of its own motion, set aside the verdict of 
a jury when it is dearly and palpably 
against the evidence, but when the court 
is satisfied with the verdict, the parties can 
only question its correctness by following 
the course pointed out by ike statute. 
Duf V. IHeher, 15 CaL 880. 

83. On motion for new trial, on the sole 
ground that the verdict is not sustained by 
Uie evidence, the court bdow, in passing 
on the motion, cannot disregard any por- 
tion of the evidence before the jury. The 
question as to the competency of tlie evi- 
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dence cannot be raised on such a motion. 
Mc Cloud V. aNealy 1 CaL 397. 

84. A verdict obtained upon incompe- 
tent evidence may be set aside ; but this 
cannot be done if the evidence were ad- 
mitted without objection, nor can it be 
done upon the ground that effect was given 
to the evidence by the jury, even if ob- 
jected to. lb. 

85. In such cases, that which vitiates 
the verdict, is the error of the court in 
admitting the evidence, and if the party 
seeking to set aside the verdict be not in a 
position to take advantage of this error, he 
cannot object that the evidence was im- 
properly admitted. lb. 

See Evidence. 



6. For Improper Evidence, 

86. Unless the improper testimony 
could have had no influence upon the ver- 
dict, the presumption is that it did have 
some weight with the jury, and a new trial 
should be grafted. SantiUan v. Moses, 
1 Cal. 93. 

87. A verdict will be set aside and a 
new trial granted if improper evidence 
went to the jury, and the court cannot 
clearly see that it had no effect or weight 
with the jury. Mdteer v. Brovmy 1 CaL 
224. 

88. The rejection of proper, or the ad- 
mission of improper evidence, if it could 
in no way materially affect the verdict, 
will not be cause to set aside the same. 
Persse v. Cole, 1 QaL 870. 

89. The admission of improper testi- 
mony is no ground for disturbing a verdict 
where it is evident by the verdict itself 
that no injury was done thereby to the 
party objecting to its admission. Priest v. 
Union Canal Co., 6 CaL 171. 



in. On CoNPLicTma Evidence. 

90. The finding of a jury or court, de- 
ciding upon the weight of testimony, will 
not be reviewed on appeal unless such find- 
ing be impeached for fraud, misconduct, 
mistake or improper influences. Payne v. 
Ja4:obs, 1 Cal. 41. 

91. The verdict of a jury should not 



be disturbed when rendered upon a ques- 
tion of fact, where the evidence is conflict- 
ing, and where no rule of law appears to 
have been violated. Gunter v. Sanchezy 1 
Cal. 49 ; Johnson v. Pendleton, 1 Qe^ 
133 ; Hoppe v. Eohb, 1 CaL 373 ; Vogan 
V. Barrier, 1 Cal. 187 ; DwineUe v. ffen^ 
riqusz, 1 CaL 389 ; Dams v. Smith, 2 CaL 
423, 476; Brovm v. C Conner, 1 CaL 
421 5 Griswold v. Sharpe, 2 CaL 23 ; 
Taylor v. McKinley, 4 CaL 104 ; DueU v. 
Bear River and Auburn W. Sf Af, Co,, 5 
CaL 86 ; McHenry v. Mowe, 5 CaL 93 ; 
Ritchie v. Bradshaw, 5 CaL 229 ; Pickett 
V. Sutter, 5 Cal. 413 ; Conroy v, Flint, 5 
CaL 329 ; Adams v. Puyh, 9 Cal. 17 ; 
White Y. Todd's Valley Water Co., 8 CaL 
444; People v. Ah Ti, 9 CaL 17 ; Wii- 
Hams V. Gregory, 9 Cal. 77 : Scannell v* 
Strahle,9 CaL 177; Weddle y. Stark, 10 
CaL 303 ; Bensley v. Atwill, 12 Cal. 240 ; 
Ritter v. Stock, 12 Cal. 402 ; McGarrity 
V. Byington, 12 Cal. 432 > Ortman v. 
Dixon, 13 Cal. 40 ; Visher v. Webster, 13 
Cal. 60 ; Beckman v. McKay, 14 Cal. 253 ; 
McCrarvey v. Litde, 15 Cal. 31; Wecmer 
V. Eureka Lake Co., 15 Cal. 273 ; Sito- 
vcTis V. Irwin, 15 Cal. 504 ; Paul v. SH" 
ver, 16 Cal. 75 ; Baker v. Joseph, 16 CaL 
180. 

92. On a question of fraud, where there 
is conflicting evidence which was proper to 
have been submitted to a jury to pass upon, 
and the court granted a nonsuit, the 
appellate court in determining the ques- 
tion of nonsuit will presume that the frau<^ 
was not proven. Ledley v. Hays, 1 CaL 
161. 

93. Th^ finding of {^referee is conclu- 
sive on the facts, where the evidence is 
conflicting. Knowles v. Just, 13 Cal. 621. 

94. Where in a suit for conversion by 
an administrator, the complaint^averred 
the facts necessary under the statute to 
maintain the action, and the answer denied 
the facts; but it is agreed Lv counsel that 
the proof is conflicting; Tmd the court 
below instructed the jury, that if they 
believed from the evidence that defendant 
did receive the property mentioned in the 
complaint, belonging to the estate of G., 
deceased, and converted and appropriated 
it to his own use, and refused to deliver the 
same when demanded, etc, they will find 
for the plaintiff; and it is objected to upon 
appeal that this instruction was wrong, 
because it ignores all reference to the time 
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of the alienation by defendant, whether 
before or afler the issuing of letters of ad- 
ministration upon the estate of deceased : 
held, that there being no statements of 
facts, the appellate court cannot tell 
wheUier there was any discrepancy in the 
proof as to the time of alienation, assum- 
ing that there was such alienation ; and 
that in favor of the judgment, it must be 
presumed, unless there be direct evidence 
to the contrary, that the court did not err 
in giving the instruction in this form, for 
there may have been no controversy as to 
the time of alienation, if any was made, 
though there might have been conflict in 
the proof as to ^e fact of alienation, and 
thiB the court lefl to the jury. Beckman 
V. McKay, 14 Cal. 252. 

95. In suit by an administrator igainst 
defendant, for conversion of the property 
of the estate, under the one hundred and 
eleventh section of the statute to regulate 
the settlement of estates, the proof as to 
the right, title or possession of plaintiff, 
and the taking or interference by defend- 
ant being confdcting, it is error to instruct 
the jury that a mere demand on the de- 
fendant, and refusal by him to sijrrender 
the property, charge him with a conveiv 
sion. lb. 

96. Whether plaintiffs, who had posted 
notices claiming the water of a certain 
river, and stating their intention to con- 
struct a ditch or Hume, and appropriate 
the water for mining purposes, began their 
surveys, etc.^ and prosecuted their work to 
completion with due diligence as against 
parties attempting subsequently to appro- 
priate the water, is a question for the jury, 
end their verdict on conflicting testimony 
will be conclusive. Weaver v. Mireka 
Lake Co., 15 CaL 274. 

97. This court will not set aside the 
findings of the court below on conflicting 
proofs, especially in regard to the value of 
rents, or damage to property, both being 
of uncertain ascertainment. Pavl v. SUr 
ver, 16 Cal. 75. 



rv. Jurors impeaching their Ver- 
dict. 

98. A new trial should not be granted 
on the affidavit of a juror made after the 
▼erdict^and for the purpose of moving for 



a new trial, that he had formed and ex- 
pressed an opinion before the trial. Peo- 
pie V. Baker, 1 Cal. 405. 

99. A juror cannot be allowed to im- 
peach his own verdict on account of his 
fellow jurors' nusconduct. Amshy v. Dich" 
house, 4 CaL 103. 

100. The affidavit of jurors will not be 
admitted to contradict their verdict. CaS' 
tro V. Gill, 5 CaJ. 42; People v. Wymanj 
15 CaL 75. 

101. The affidavit of jurors wiU not be 
admitted to impeach their verdict, but will 
be allowed in order to substantiate it.""^ 
Wilson V. Berryman, 5 Cal. 46. 

102. Where the affidavit of a juror is 
sworn to be correct by the sheriff, it may 
properly be treated as his original affida- 
vit lb. 

103. The affidavit of a juror, purging 
his conduct from the imputation of cor- 
ruption or impropriety, will not be admit- 
ted, for he would not hesitate to conceal 
the same by perjury.* People v. Backus^ 
6 Cal. 276. 



V. AKEin>M£KT OP A VeRDICT. 

104. It is competent for the court to in- 
struct the jury to amend their verdict as 
to form, not affecting the substance, and in 
such manner as to be uhexceptionable in 
law. Thiebody v. Jacobson, 2 Cal. 284. 

105. The court may amend the verdict 
of a jury when it is defective in something 
merely formal, and which has no connec- 
tion with the merit^of the cause, where 
the amendment in no respect changes the 
rights of parties. Perkins v. Wilson, 8 
Cal. 139. 

See Instructions, Juror, Jury. 



VERIFICATION. 

1. A party is not required to deny an 
endorsement under oath, and an endorsee 



•The ftbove conflicting decisions arc both by C. J. Mm^ 
ray; but the former case Is an obiter dictum, while In 
the latter case It received the attention of counsel and 
the bench, and the latter opinion may be relied on aa the 
law. 
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eazmot give the notes in evidence without 
woof of their endorsement. Grogan v. 
MucUey 1 Cal. 159 ; rotm^x ▼. JM, 4 CaL 
202. 

2. It is no error to allow the defendant 
to verify his answer before trial, unless it 
in some way took the plaintiff by surprise, 
and this must be shown. Angler v. MaS" 
terson, 6 Cal. 62. 

d. The objection to the want of verifica- 
tion to the declaration should have been 
made either before answer or with the 
answer. It comes too late after answer. 
Oreenfield v. Steamer GunneU^ 6 Cal. 68. 

4. When the complsunt is verified, the 
answer shall contain a specific denial of 
each allegation controverted by defendant, 
or a demal thereof according to his in- 
formation and belief. Every material al- 
legation which is not so denied shall, for 
the purposes of the action, be taken as 
true. Anderson v. Parker^ 6 Cal. 200 ; 
Swartz V. HasdeUy 8 CaL 126; Dewey v. 
Bowman^ 8 CaL 149. 

5. By verification of the complaint, the 
plaintiff can prevent the defendant irom 
interposing a general denial in suita on 
promissory notes, by requiring a sworn 
answer. Brooke v. CkUiUm^ 6 CaL 642. 

6. Where a complaint is verified, and 
there is no denial either of the ownership 
of the house during the period stated or 
of the occupancy of the premises by the 
defendant, there was in fact no denial of 
the amount claimed for the use and occu- 
pation of the premises. Oebom v. Hen- 
dnckean, 8 CaL 82. 

7. The object of verifying a complaint 
is to avoid the neg^sity and expense of 
producing proof to sustain the allegations 
of the complaint, in cases where the plaint- 
iff would swear they were true and the 
defendant would not deny the truth of the 
alleged facts under oath. Dewey v. Bow- 
many 8 Cal. 149 ; Thompson v. Lee^ 8 Cal. 
279. 

8. It is truly painfiil to witness the 
reckless ease with which defendants, in too 
many cases, make "general and specific" 
denials, under oath, of " each and every 
allegation of the complaint," when it is 
dear that some of the material allegations 
of the complaint would never have been 
separately denied. Dewey v. Bovrmany 8 
CaL 150. 

9. If the facts in the complaint alleged 
are presumptively within the knowledge 



of the defendant, he must answer positive- 
ly, and a denial upon information and be- 
lief will be treated as an evasion. If the 
fiicts aUeged in the complaint are no{ per- 
sonally within the knowledge of the de- 
fendant, he must answer according to his 
information. OuirHs v. Bickards, 9 CaL 38. 

10. In no case can an allegation of the 
complaint be controverted by a denial of 
sufficient knowledge or information apon 
the subject to form a belief. lb, 

11. There are but two forms in which H 
defendant can controvert the allegationsof 
a verified complaint so as to raise an issae: 
first, positively, when the facts are wi^un 
his own personal knowledge ; and second, 
upon infi)rmation and belief, when the facta 
are not within Ins own personal knowl- 
edgeP OurHs v. Bichardsy 9 Cal. 884 
Humphreys v. McCaUy 9 CaL 62; San 
Franciseo fias Go. v. 0% of San Fnm^ 
ciseoy 9 Cal. 474 ; Stewart v. Street, 10 
CaL 878; Ordr. Steamer Uncle Samy 18 
CaL 871. 

12. Where both complaint and answer 
are verified, the denial in the answer of an 
all^ation in the complaint, in the fbUow- 
ing teipis, is not sufficient, viz : ^ And 
the said defendants deny for want of in- 
formation to CQable them to admit the sale 
and transfer of the said Georgia ditch to 
them, plaintiffs as alleged," &c. JSnii- 
phreys v. McOaOy 9 Cal. 62. 

18. An answer, unaccompanied by a 
required verificadon, may be stricken oat, 
and judgment ordered for plaintiff as upon 
a default. Drum v. WhxHngy 9 CaL 423. 

14. The language of the statute is im- 
perative, and makes only one exception in 
which the verification of an answer may 
be omitted when the complaint is duly 
verified, and that is when the admission of 
the truth of the complaint might subject 
the party to a prosecution for a ^lony. Ik. 

15. Inability of counsel to obtain de- 
fendant's verification in time, may be good 
ground for an extension of time to answer, 
but cannot avail in resisting a motion to 
strike out, and for judgment afler the 
answer is filed lb. 

16. The statute imposes upon the de- 
fendant, if a natural person — and if a cor- 
poration, upon its officers and agents — the 
duty of acquiring the requisite knowledge 
or information respecting the matters fd- 
leged in I the complaint, to enable them to 
answer in the prefer form. San FraaH' 
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c%$co Gas Co, Y. City of San FraneUeo, 9 
On]. 466. ^ 

17. An answer is mtally defective in 
not jdenjing any of the allegations, either 
positively or according to ii^ormation and 
belief, the only forms in which the allega- 
tions of a verified complaint can be con- 
troverted so as to raise an issue. lb. 

Id. To a complaint verified the defend- 
ant filed a copy of the original verified 
miswer by mistake ; parties took deposi- 
tioDS under the pleading and subsequently 
went to trial. After 4he close of the 
plaintiff's evidence his counsel then, for 
the first time, brought the mistake to the 
notice of the court by moving for judg- 
ment by default, which motion the court 
sustained, and refused to allow defendant 
then to verify his answer : held, that the 
court erred, and should have allowed the 
defendant to verify his answer. Arring- 
ion y. Tuppery 10 Gal. 464. 

19. A copy of the note sued on being 
attached to and made part of the com- 
plaint, the answer not verified, admits the 
gmuineness and due execution of the note, 
and entitles the plaintiff to judgment 
Eom V. Volcano Water <h., 13 CaL 69. 

20. In a verified answer an evasion of 
the amtroUing fact in issue is a strong 
oircomstance against the c||fendant. Bak- 
er V. Baker, 13 CaL 98. 

21. Where the pleadings are verified, 
every matter of defense not directly re- 
sponsive to the allegations of the com- 
plaint nrast be set up in the answer. 
Terr^ v. JSicUes, 13 OaL 430.. 

22. In an action upon an account stated, 
evidence that the items of the account 
are overchai^ed is not admissible^ the 
complaint being verified, and the answer 
not averrine fraud or mistake in the ac- 
counting. IIk 

23. A verification to an answer before 
a coanW recorder is good under the stat- 
ute. Pfeiffer v. BMn, 13 Cal 648. 

24. An allegation in a verified complaint 
that^defendttats wrongfiiUy and unlaw- 
fully entered upon and dispossessed" 
plaintiff, is not sufficiently denied by a 
denial that ^defendants wrongfully and 
unlawful^ entered and dispossessed" 
plaintifls, because such answer admits 
^BBizy and ouster. Bmenius v. Oojffhsy 14 
OaL 92. 

25. A sworn answer most be consistent 
in itseU^ and must not deny in one sentence 



next 



what it admits to be true in the 
Benskif V. Tartar, 14 Cal. 509. 

26. Where a complaint is verified, an 
answer denying ** generally and specifical- 
ly each and every allegation in the com- 
plaint, the same as if said allegations were 
herein recapitulated," and eSso denying 
each aUegadon in the same form, with 
certain qualifications and exceptions, does 
not raise an issue upon any fact stated in 
the comj^^t lb. 

27. In equity, the general denials made 
by traversing literally and conjunctively 
the statements of* a sworn bill are not 
legitimate for the purpose of putting in 
issue specific allegations, for in tiiis way a 
party may deny the entire charges in form 
as stated against him, in consbtency with 
admitting the truth of the specific charge, 
or even the substantial fact tankman 
V. VaO^'Oj 15 CaL 644. 

28. The rules of pleading, both under 
the old equity system and under our pres- 
ent system, are intended to prevent eva- 
sion and to require a denial of every 
specific averment in a sworn bill in sub- 
stance and in spirit, and not merely a 
denial of its literal truth, and whenever 
the defendant fiuls to make such denial he 
admits the averment. lb. 
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1. For Breach of OontracL 

1. An action brought by husband and 
wife against a steamer for breach of a con- 
tract to carry the wife to New York via 
Nicaragua, the alleged breach consisting 
in carrying the wife to Panama, and caus- 
ing her detention there, and consequent 
illness and other injuries, though based on 
a contract sounds in tort, and the wife is 
a proper and necessary party plaintiff. 
Warner v. Steamer Uncle Sam^ 9 Cal. 
729 ; Ord v. Steamer Uncle Sam, 13 Cal. 
872. 

2. Where in an action to recover dam- 
ages occasioned to the plaintiff from his 
detention by the defendants as <iommon 
carriers, a witness was permitted to give 
his estimate of the value of plaint's 
services per day, which he placed as high 
as one hundred dollars, and stated as 
ground for his opinion that the plaintiff 
was a speculator, possessed of large prop- 
erty, money invested in stocks, rents and 
other sources of income, and frequently 
made from one to five hundred dollars per 
day : held, that the testimony was inad- 
missible. Hastinge v. Steamer Uncle Sam, 
10 Cal. 341. 

3. A contract for the transportation of 
passengers from San Francisco to New 
York is an entirety, whether the entire 
voyage is to be performed in one vessel or 
not. Ord v. Steamer Uncle Sam, 13 CaL 
371. 

See Common Cabriers. 



damages as the plaintiffs can show they 
have actually 8U8t|^ned by reason of the 
refusal to give the bond. Ih. 



3. By Fcrdgn Seamen. 

6. A British seaman, on board a British 
vessel, of which a British subject is mas- 
ter, may, when discharged by the master 
in a port of the United States, without 
any fault on the part of the seaman, sue 
for and recover his wages in a State court. 
Pugh V. GiOam, 1 CaL 485. 



2. On Statute Penalties. 

4. Where a statute required the owners 
or consignees of every vessel entering a 
harbor to give a several bond to the State 
in a penalty of two hundred dollars for 
every passenger and member of the crew 
on board of such vessel, but no penalty 
was given by the statute for a neglect to 
give the bond, and an action was brought 
to recover two hundred dollars for each 
passenger as a penalty for neglecting to 
give such a bond : held, that the action 
could not be sustained. Board of Health 
V. Pacific Mmil S. S. Co., 1 Cal. 198. 

d. If, in such case, any action at all can 
be brought, it must be to recover such 



4. Attachment against Vessels. 

7. An act of the legislature authorizing 
the issuing of attachments against boats 
and vessels '^ used in navigating the wa- 
ters of the State," does not apply to ves- 
sels belonging to a foreign port, and which 
visit one of the harbors of this State for 
a few days only.^ Souter v. Ship Sea 
Witch, 1 Cal. 163; Bag v. Bark Henry 
Harheck, 1 CaL 451. 

8. Where 'a bond is given for a release 
of a vessel attaq)iied by virtue of a statute 
which does not apply to vessels of that pe- 
culiar class : held, that the principol and 
sureties were not liable on the bond. Mc' 
Queen v. Ship BusseU, 1 Cal. 165. 

9. When the bond is given the vessel 
shall be released, leaving the action to 
proceed in the same manner against the 
vessel as if the vessel is not liable ; the 
giving the bond cannot vest a jurisdiction 
over the subject matter. Ih. 166. 

10. The rule that requires seizure of the 
thing to give jurisdiction in actions in 
rem, is altered by our statute. Service on 
a person standing in particular relation to 
the thing, confers jurisdiction on the court 
from which process issues. AveriU v. 
Steamer Hartford, 2 Cal. 309 ; Meiggs v. 
Scannell, 8 CaL 408; FUher v. WhUsy 
8 Cal. 422. 

11. As soon as a vessel is seized by a 
court of admiralty, a lien attaches in favor 
of the party at whose instance the seizure 
is made. Meiggs v. ScanneU, 7 OaL 408. 



* TheM CMM were decided nndiftr tbe eode of 196Q, His 
code of 1851 penniti tiMie Attaohmenti to iasae. 
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12. If it was the intention of the legis- 
lature to provide that a lien should only 
be acquired by attachment, this would vir- 
tually be denying a right to creditors for 
small sums. It would be almost impossi- 
ble for a mechanic or merchant of small 
capital or credit, who had a claim of a feW 
hundred dollars against one of our large 
steamers or some sea-going vessel, to give 
the necessary bonds to detain her until his 
suit could be determined, and in the mean- 
time she might be run off and sold iree of 
all such debts or incumbrances. Ih. 

See Attachment. 



n. OwNEBSHip OP Vessels- 
is. Under proceedings in admiralty in 
rem, the interest of one part owner cannot 
be sold to satisfy a demand due from the 
vessel itself. Loring v. lUsUy^ 1 Cal. 29. 

14. The voluntary transfer of a minor- 
ity interest in a ship does not confer upon 
the purchaser any more extensive control 
than the vendor himself enjoyed ; nor can 
a forced sale under execution have a 
greater effect. Ih. 31. 

15. The register of a vessel is admissi- 
ble in evidence for the purpose of proving 
who are the owners of a vesseL Brooks 
V. Minium^ 1 Cal. 482. 

16. The owner of a ship chartered by 
and in the name of his agent may, al- 
though he is not mentioned in the charter 
party, be shown by extrinsic evidence to 
be tiie principal in the contract, and will 
be allowed to avail himself of its provis- 
ions. Ih. 

17. Where the master of a vessel was 
in possession, and the record did not dis- 
close any other owner, the admissions of 
the master were admissible in evidence, 
with the same effect as if the suit had been 
against the master himself. Bailey v. 
Steamer New Worlds 2 Cal. 273. 

18. The rule of law, that possession of 
t)er6onal property is prima fade evidence 
of ownership, is uniform in its application. 
The question of the ownership of a vessel 
forms no exception to the rule. Ih. 

19. The complaint showed that the ves- 
sel was*in 1855 the property of the plaint- 
iffs ; that they appeared and defended the 
action against ^e vessel as owners, and 
there is nothing in the record to raise a 



presumption that they are not now the 
owners of it, and a judgment against them 
will be satisfied out of the vessel. Bui" 
sell V. Conwayy 11 CaL 101. 



1. Begislry. 

20. The register of a vessel is admissi- 
ble in favor of the person claiming to be 
the owner, in connection with other evi- 
dence tending to establish the ownership. 
Brooks V. Minium, 1 CaL 482. 

21. The rules of action prescribed in 
the shipping acts of congress are veiy 
strict, and everything necessary to consti- 
tute a ^^ vessel of the United States," is re- 
quired to appear affirmatively, and for this 
purpose it requires the oath of the inter- 
ested party. Bamdson v. Grorham, 6 CaL 
346. 



2. lASHm 

22. A part owner of a vessel has no 
lien on the shares of the other part owners, 
for his advances and disbursements. Ster» 
ling V. Hanson, 1 Cal. 480. 



3. Mortgage. 

23. In an order to mountain that a mort- 
gage on a vessel is void as to creditors, 
because not properly registered, it is abso- 
lutely necessary to show that the vessel in 
controversy was a " vessel of the United 
States," within the meaning of the regis- 
tration acts of congress, at the time of her 
seizure ; and to do this it is necessary to 
show affirmatively every incident which 
entitles her to that privilege, or to. show 
as much as would under those acts entitle 
her to a new register. Davidson v. (ror- 
ham, 6 CaL 347. 

24. Where a new owner under such 
sale mortgaged the vessel still at sea, 
neither the bill of sale nor the mortgage 
being registered at the port of departure 
where the vessel was registered: held, 
that the mortgage «was good against at- 
taching creditors of the new owner, who 
levied immediately on her arrival, neither 
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party taking the requisite steps to obtain 
a new registry ; as the vessel had lost her 
national character, and was not therefore 
subject to the provisions of the law requir- 
ing the registry of sales and mortgages. 
Ih. 348. 

25. To make a mortgage valid on a sea- 
going vessel, the act of congress requires 
it to be recorded, while our statute re- 
quires actual possession to be taken of the 
property itself. The entire right of the 
party to the same desoription of property 
depends in the contemplation of each act 
solely and exclusively upon that which it 
alone prescribes. liHteheU v. SUehnany 8 
CaL 370. 

26. Where A, the owner of a seargoing 
vessel, executes to B a mortgage thereon, 
which is recorded in the custom house of 
the home port; B commences suit to fore- 
close the mortgage, and makes C a party 
defendant thereto, on the ground that he 
has puiY^hased the vessel subject to the 
lien of plaintiff's mortgage ; C in his de- 
fense avers that the mortgage was void 
under our statute of frauds, and that he 
now holds the vessel discharged from the 
same: held, that the mortgage was a 
valid lien, and that the record of the mortr 
gage was sufficient notice thereof to C. Jh. 

27. To require a mortgagee in all cases 
to take possession of the vessel is a harsh 
provision, and must operate greatly in re- 
straint of commerce. How die master of 
a vessel who is a part owner could execute 
a mortgage, and still remain on board, 
under the stringent provisions of our stat- 
ute, it is difficult to see. Ih, 374 

See MoBTGAas. 



4. Sale. 

28. A sale of a vessel of the United 
States at sea, to a foreigner, forfeits her 
national character, unless the new owner 
pursues all the requisites of the law to ob- 
tain a new registry within five days after 
her arrival at a port of the United States. 
Daividson v. Oorhamj 6 CaL 847. 

29. To authorize the captain of a ves- 
sel to pledge or seU the property of his 
owners for necessaries, certain &cts must 
be established. The ^vessel must be in a 
foreign port, the voyage must be unfin- 
ishedy the pledge of sale must be indispen- 



sable to enable the ship to complete her 
voyage. Marxiou v. Pioehe^ 8 Cal. 534. 

30. Where a sale of a vessel is made 
part cash and the balance of the purchase 
money to be paid upon delivery by tlie 
vendor to the vendee of a good title and 
renter of a vessel, to recover the balance 
the vendor must show an offer on his part 
to comply with the agreement Fowkr v. 
Fuh, 12 Gal; 112. 



5. Delkf$ry. 

31. Where a contract stipulates for the 
delivery of a vessel, but designates no par- 
ticular place for such delivery : held, that 
a notice of a readiness to deliver must be 
treated under the contract as an actual de- 
livery. AJhretsan v. Hooker^ 5 CaL 178. 



m. Dauagb causbd bt a Vebsbl. 

32. The declarations of a master of a 
steamboat, whilst running the river, re- 
specting fire communicating from the 
diimneys of the boat to the crops of grain 
on the banks of the river, by whidi the 
crop was consumed, were admissible in evi- 
dence to establish the liability of the own- 
ers, in an action agsunst them to recover 
damages for the destruction of the crop* 
(jrtrkB V. CktUfcTwUi Sieam Navigation 
Co., 9 CaL 255. 

33. Where in an action against a steamer 
for setting fire t# plaintiff's fence, the jury 
was instructed among other things to find 
specially as to the negligence of the cap- 
tain and crew of the steamer, and they 
found generally for plaintjff, four hundred 
dollars damages ; and also ^at the steam- 
er's spark-catcher was not sufficient to pre- 
vent the sparks frem conununicadng with 
the shore and endangering property, the 
verdict was held good, in tilie absence of 
any objection at the time of its rendition 
that it was not responsive to the special 
direction. Algier v. Steamer Mcaioj 14 
CaL 170. 

See Damaob. 
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IV. Master of a Vessel. 

34. The conduct and management of a 
Ship are always entrusted to a master, 
whether he has or has not a partial prop- 
erty in it, and in either case he is the coh- 
fidential servant or agent of the owners at 
large. Loring v. lUsfeyy 1 Cal. 31. 

35. The master of a vessel, as such, has 
DO interest in it which can be the subject 
of levy and sale, under execution. He is 
but a naked agent, and has no substantial 
interest in the property which can be 
levied upon and sold. lb, 

36. If a master of a vessel be a part 
owner, his interest in the vessel may be 
levied on and sold, but his agency as mas- 
ter will be in no wise affected. lb. 

37. The responsibility of taking a posi- 
tion or berth for a vessel in port rests upon 
the master of the vessel or the l^arbor 
master, therefore the owner is not exempt 
from liability for injuries committed by 
taking an improper berth, although such 
berth may have been selected by the pilot 
who brought the vessel into port. GW«- 
wold V. Sharpe, 2 Cal. 24. 

38. Where the ma^er of a vessel was 
in possession, and the record did not dis- 
close any other owner, the admissions of 
the master were admissible in evidence 
with the same effect as if the sdit had been 
against the master himself. Bailey v. 
Steamer New World, 2 Cal. 373. 

39. Th% captain of a vessel drew on the 
owner for six hundred dollars to defray 
the expenses of the first mate, who was 
ill. In an action against the owner by the 
capt^ for wages, the owner endeavored 
to set off the draft : held, that this could 
not be done without producing the drafl or 
showing payment of it. Wakeman v. 
Vanderbilt, 3 CaJ. 382. 

40. Where the defendant, a master of 
a vessel, received certain goods of plaintiff 
to be delivered at a certain place, which 
he failed to do, and in the action brought 
thereupon he offered to prove that the 
goods belonged to a third party, who had 
£>rbidden such delivery, and that plaintiff 
had obtained possession of the goods by 
fraud: held, that he was entitled to prove 
such facts. Hayden v. Davis, 9 Cal. 574. 

See Admiralty, Bill of Lading, 
Chabteb Party, Collision, Towing. 
67 



VETO. 

1. The constitution provides that if any 
bill presented to the governor, having 
passed both houses of the legislature, shall 
not be returned within ten days after it 
shall have been presented to him, Sundays 
excepted, the same shall become a law in 
like manner as if he had signed it, unless 
the legislature by adjournment prevent 
such return; and the ten days must be 
computed by excluding the day on which 
the bill is presented to the governor. 
Price V. Whitman, 8 Cal. 416 ; overruling 
People V. Whitman, 6 CaL 660. 



VOTES. 

1. When the judges of election have 
administered the oath to a voter, the right 
to vote is concluded, and it is ^rror to deny 
it. People V. Gordon, 5 Cal. 236. 

2. The fact that the candidate receiving 
the highest number of votes at an election 
by the people is ineligible, does not give 
the office to the next highest on the list. 
Saunders v. Haynes, 13 Cal. 153. 

3. In a proceeding to contest the elec- 
tion of defendant as district judge, the in 
eligibility of the candidate receiving the 
highest number of votes, the defendant 
being next on the list, is no defense, be- 
cause this matter, if true, could not protect 
the incumbent from the consequences of 
an unauthorized possession of the office. 
Ih. 

4. The mere fact that a man is a soldier 
in the United States army does not dis- 
qualify him from voting in this State. 
But he cannot vote unless he has been a 
citizen of the State and of the county in 
which he votes for the constitutional 
period. People v. Riley, 15 Cal. 49. 

5. And a mere residence or sojourn in 
the county as a soldier does not make him 
a citizen, or prove him to be such. The 
rule, as fixed by the constitution, is, that 
the fact of such sojourn or residence as a 
soldier neither creates nor destroys citizen- 
ship — leaving the political status of the 
soldier where it was before. Ib^ 
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6. Where the right of a United States 
soldier to vote is contested, the burden of 
proof is upon the contestant. lb, 50. 

7.. A surviving partner has a right to 
vote, at an election for officers of a cor- 
poration formed under the general incor- 
poration act of this State of 1853, the 
stock in his hands as assets of the partner- 
ship — the business of the firm being un- 
settled. People V. mU, 16 Cal. 118. 

8. The fact that a portion of the stock 
voted by such surviving partner stood 
upon the books of the corporation, at the 
time of the election, in the name of the 
deceased partner alone, does not affect tlie 
right to vote, if in fact the stock belonged 
to the partnership. Ib» 119. 



WAGES. 

1. In an action against a common car- 
rier for nonperformance of his contract to 
carry a passenger, remote and contingent 
damages cannot be recovered : bo held in 
a case where the plaintiff, through a vio- 
lation of the agreement of defendants, was 
detained at New Orleans and at Panama, 
on his way to California, an unreasonable 
length of time, and the court charged the 
jury that the measure of damages would 
be the wages at the then rates in San 
Francisco during the period of such de- 
tention. Tonge v. Pacific Mail S, S. 
Co., 1 Cal. 354. 

2. Semble, that evidence showing that 
the plaintiff was a good book-keeper was 
proper to be submitted to the jury to ena- 
ble them to form an estimate of the dam- 
ages which the plaintiff had probably sus- 
tained. Ih. 

3. A British seaman on boarJ of a 
British vessel, of which a British subject 
is master, may, when discharged by the 
master in a port in the United States, 
without any fault on the part of the sea- 
man, sue for and recover wages in a State 
court. Pugh v. GiUanij 1 Cal. 486. 

4. Where a person agrees to work for a 
certain period at a certmn price, or to per- 
form certain services for a fixed amount, 
he cannot break off at his own pleasure 
and maintain an action for the work so far 
as he has gone ; performance is a condi- 



tion precedent to payment. Hutchinson 
V. Wetmore, 2 Cal. 312. 

5. The plaintiff introduced two witnesses 
to prove the value of his services in going 
twice to Europe to negotiate the purchase 
of an estate, etc. ; but it was not shown 
that he undertook these voys^es at the 
request of defendant, or in what capacity 
he went : held, that the court erred in ad- 
mitting the testimony, as the question was 
hypothetical, and assumed a state of £acis 
not in proof. Dopman v. Hoberlin, 5 Cal. 
414. 

6. Where a hired person continues in 
employment afler the expiration of the 
contract, and without any new contract, 
the fair presumption is that both parties 
understood that the same salary was to be 
paid, and it is therefore enx)r in a suit by 
the servant to allow him to recover upon 
a quantum meruit. Nicholson v. Patching 
5 Cal. 475. 

7. A witness in an action for a disputed 
mining claim, who was in employ of the 
party in possession, at fixed wages to be 
paid, however, from the proceeds of the 
claim, is not incompetent when his wages 
are not dependent upon the sufficiency of 
such proceeds. Live Yankee Co. v. Ore- 
gon Co., 7 Cal. 42.* 

8. Where the plaintiff was the step- 
mother of the defendants by whom she 
was suppopted, and for whom she perform- 
ed domestic services, for the value of 
which she sued the defendants ; held, that 
as she stood in " loco parentis " to defend- 
ants, the law does not imply any contract 
to pay for such services. Murdoch v. 
Murdoch, 7 Cal. 513. 

9. When the father promises his infant 
child a certain reward for doing that which 
he was already bound to perform, the 
agreement has no consideration #hereon 
to rest Swartz v. JHazUtt, 8 Cal. 123. • 

10. The principle upon which the infant 
is allowed to collect his wages is that of 
agency. The infant can be his father's 
agent, and whether he is so or not is a 
question of fact, like any other question 
of agency, which may be proven by either 
direct or circumstantial testimony. li. 
124. 

11. Where a parent executes to his infant 
son a conveyance of property, in considr 
eration of services performed, it must be 
considered as a vofuntary conveyance, 
without legal consideration, as he is not 
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legally bound to pay for his son's ser- 
vices.. Ih, 125, 

12. The salaries of teachers of the city 
and county of San Francisco, under the 
consolidation act, should be paid in the 
same manner as other claims against the 

. treasury. Ekox v. Woods^ 8 Cal. 546. 

13. Where the owner of a mining claim 
contracts verbally with J. for the working 
thereof, and agrees to pay him a certain 
sum out of the proceeds of the mine, and 
J. goes into possession thereof, and while 
he is working it the owner sells it to a 
third party, who takes without notice of 
J's contract : held, that his claim is not 
subject or liable to J's contract. Jenkins 
V. Redding, 8 Cal. 603. 

14. Where a party employed received a 
regular specific monthly salary for his serv- 
ices, the presumption of law is that all 
services rendered by him for his employer 
during that period, which are of nearly a 
similar nature to those of his regular du- 
ties, are paid for by his salary, and to this 
presumption he must show an express 
agreement for this extra pay, otherwise he 
cannot recover. Cany v. Ifalleck, 9 Cal. 
201. 

15. The statute of April 4th, 1857, fix- 
ing the compensation of the county clerk 
of the county of Placer at $3000 per an- 
num, was intended in lieu of all fees for 
services rendered. Mitchell v. Stoner, 9 
Cal. 293. 

16. A sheriff cannot maintain an action 
against a county for compensation for 
" taking care of the court house, and keep- 
ing and guarding thp jail of the county 
during his incumbency of the office of 
sheriff." The law fixes his compensation 
for the performance of such official duty. 
Stockton V. Shasta County, 11 Cal. 114. 

17. The board of supervisors of a 
county possesses no power to allow the 
county auditor compensation for the issu- 
ance and calculation of warrants drawn 
on the county treasurer. People v. *S'w- 
pervisors of M Dorado County, 11 Cal. 
174. 

18. A jury cannot give compensation 
for loss of time, remuneration for wages 
paid, etc, unless there is an allegation in 
the complaint as to these matters. Dabo- 
vich V. JSmeric, 12 Cal. 181. 

19. Where the principal of a line of 
stages, by letter to one acting as his agent 
in such business, wrote " you will do bet- 



ter by getting new drivers and agents, and 
horses," and such agent employed a sub- 
agent, and subsequently the principal was 
informed of such employment and made 
no objection, in an action for the wages of 
the sub-agent : held, that the facts were 
sufficient to authorize the jury to find the 
fact of authority in the agent to employ 
the plaintiff. McConneU v. McCormick, 
12 Cal. 143. 

20. A district judge inducted into office 
with a commission from the governor, 
showing him to be entitled to it from a 
certain date, draws the salary annexed to 
the office from that date. Turner v. Me- 
bney, 13 Cal. 623. 

21. In suit to recover wages for half a 
year, under a contract to work a whole 
year, plaintiff having quit the employment 
of defendant, it requires slight evidence of 
assent or agreement to apportion the con- 
tract and allow plaintiff to recover. Hogan 
V. Titlmjo, 14 Cal. 256. 

22. Some proof of a promise on the 
part of defendant to settle with plaintiff 
will sustain a verdict for him in such case. 
Ih. 

23. In a suit by a female against two 
parties in a ranch, for services as servant 
to the firm, under an implied contract as 
on a quantum meruit, proof that plaintiff is 
the wife of one of defendants is good under 
the general issue, as showing that there 
was no implied contract to pay for the serv- 
ices. Angulo v. Sunol, 14 Cal. 402. 

24. In a suit by a physician against a 
county, on a contract for his services for 
one year as examining physician of the 
hospital, the objection that he is not a 
graduate of a legally constituted medical 
institute, if good at all, cannot be taken by 
demurrer, unless it distinctly present the 
objection. McDanid v. Tuba County, 14 
Cal. 445. 

25. The term " compensation " in sec- 
tion twenty-one, article four, of the consti- 
tution of this State, means the income of 
the office, not the profit over and above 
the necessary expenses of the office. 
Searcy v. Grow, 15 Cal. 122. 

26. Under the Sacramento consolida- 
tion act of 1858, the treasurer of the city 
and county of Sacramento is entitled to 
receive for his official services only $3000 
per annum. He is not entitled to the per- 
centage allowed by the State to county 
treasurers for money paid by them into 
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the State treasury. Thia percentage be- 
longs to the citj and county of Sacramen- 
to. City of Sacramento v. Birdy 15 Cal. 
295. 

27. In a suit by a stockholder in a pri- 
vate corporation against the corporation, 
and four of the trustees, who owned stock 
sufficient to enable them to control the bus- 
iness of the company, for an account and 
settlement of its affairs, alleging fraud and 
mismanagement on the part of the trus- 
tees, the court below, by its decree, de- 
prived one of said trustees of his salary as 
superintendent of the business of the cor- 
poration : held, that this was error ; that, 
although such superintendent was also 
trustee and treasurer of the corporation, 
contrary to a positive provision of the by- 
laws ; and although, in the management 
of the business of these offices, no atten- 
tion had been paid to the by-laws and reg- 
ulations of the corporation, yet, as no fraud 
was shown, and as the superintendent had 
faithfully performed his duty as such, he 
was» entitled to his salary. Neall v. Hill^ 
16 Cal. 149. 

28. Under the consolidation act of 1858, 
the board of supervisors of the city and 
county of Sacramento has no power to 
create the office of assistant clerk to the 
board, nor to raise the salaries fixed in the 
twenty-fourth section of the act, and its 
action in creating such office and raising 
such salaries may be reviewed on certi- 
orari. Robinson v. Supervisors of Sac- 
ramento County, 16 Cal. 211. 



WAGON ROAD. 

1. The act of April 8th, 1855, providing 
for the construction of a wagon road to the 
Sierra Nevada mountains, and authorizing 
the board of commissioners to contract for 
the same at a price not exceeding three 
hundred thousand dollars, passed while 
the aggregate existing indebtedness of the 
State, without counting that incurred by 
the first legislature, exceeded three hun- 
dred thousand dollars, and it containing no 
provision for the submission of the ques- 
tion to the people, was unconstitutional 
and void. People v. Johnson, 6 Cal. 504. 



WAIVER. 

1. Where defendant moved for nonsuit, 
and afterwards introduced evidence sup- 
plying the defect in the plaintiff's testi- 
mony on which the motion for nonsuit was 
founded : held, that the defendant waived 
his motion, and could not insist upon it on 
appeal. Ringgold v. Haven, 1 Cal. 117 ; 
Smith V. Compton, 6 Cal. 26 ; Winans v. 
Hardenhergh, 8 Cal. 293; Perkins v. 
Thornburgh, 10 Cal. 190. 

2. Where a demurrer to a complaint is 
put in and overruled, and the defendant 
then answers, the answer is a waiver of 
the demurrer.* DeBoon v. Priestly^ 1 
Cal. 206; Pierce v. Mintum, 1 Cal. 471 ; 
Brooks V. Minium^ 1 Cal. 481. 

3. Where an order granting a new trial 
was made in the court below upon the 
payment of costs, and defendant paid the 
costs, and plaintiffs appealed from the 
order: held, that the acceptance of the 
costs was not a waiver of the rf^^ht of ap- 
peal. Tyson v. Wells, 1 Cal. 379. 

4. An express notice of nonpayment is 
equivalent to an admission that the note 
has been presented or need not be pre- 
sented. Matthey v. Galley, 4 Cal. 63. 

5. The mere act of filing an answer 
does not operate as an appearance at the 
trial, so as to prevent the waiver of the 
jury trial. Zane v. Crowe, 4 Cal. 113. 

6. Proceedings having been transferred 
to a justice who had jurisdiction, by con- 
sent of parties, the appearance of defend- . 
ant and his consent fixing the time of trial 
were a waiver of his right to be brought 
in by complaint and summons. Cronise v. 
Carghill, 4 Cal. 122. 

7. An appearance by attorney at com- 
mon law and by our statute amounts to an 
express waiver of service. Suydam v. 
Pitcher, 4 Cal. 281. 

8. A waiver of the performance of a 
written contract under seal may be shown 
by parol, and this waiver excuses the 
performance. Whiting v. Heslep, 4 Cal. 
330. 

9. Where a defendant appears for the 
purpose of taking advantage of irregular 
summons by a motion to dismiss, it does 
not amount to a waiver of his rights so as 



*TbeM dectolOTU were m^de when the code permitted ap- 
peals fh>m an tnterlocatonr order, which ware rBstilcted vf 
the amendment of 1B34. See note, p. W. 
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to cure the defect. Deidesheimer v. Brown, 
8 Cal. 340. 

10. A failure to file a statement setting 
forth the grounds upon which a party in- 
tends to rely, on motion for a new trial, 
operates as a waiver of the rights to the 
motion. Adams v. City of Oakland^ 8 
Cal. 510 ; Wing v. Owen, 9 Cal. 247. 

11. When the deposition of a witness is 
taken, objections to his competency must 
be taken at the time and not reserved till 
the trial, or they will be deemed waived. 
Jones V. Love, 9 Cal. 70. 

12. On motion for a new trial, the filing 
of a counter statement is a waiver of ob- 
jections to want of notice of the intention 
to move for a new trial. Williams v. 
Gregory, 9 Cal. 76. 

13. The failure of the defendant to ap- 
pear on the trial of replevin when the 
cause is called, is a waiver of a jury under 
the one hundred and seventy-ninth section 
of the code. Waltham v. Carson, 10 Cal. 
180. 

14. Where counsel in a cause pending 
in the supreme court stipulate to submit 
the case to the court on two grounds only, 
it is a clear waiver of all other assignments 
of error, and they will not be allowed to go 
behind such stipulation and insist upon 
points other than those mentioned in the 
stipulation. Cahoon v. Levy, 10 Cal. 216. 

15. The supreme court will not exam- 
ine errors assigned on appeal where, after 
the service of the motion of appeal, the 
parties stipulated that all errors in the 
record, referee's report, decree and judg- 
ment were waived. Glotzback v. Foster, 
11 Cal. 37. 

16. Where personal property is tor- 
tiously taken, the party aggrieved may 
waive the tort and sue in assumpsit for the 
value of the property. Fratt v. Clark, 12 
Cal. 90. 

17. The right to try particular cases 
in particular counties is a mere privilege 
which may be waived. It is not matter 
in abatement of the writ. The privilege 
must be claimed by motion to change the 
venue at the proper time and place. 

Watts V. White, 13 Cal. 324 ; overruling 
Vallejo V. Randall, 5 Cal. 462. 

18. The record of the proceedings in a 
justice's court in which judgment was ren- 
dered, must affirmatively show that the 
suit was brought in the proper township, 
or the proceedings are coram non judice 



and void; and the failure of defendant, 
after summons served to appearand object 
that suit was brouglit in the wrong town- 
ship, is no waiver of the objection. Lowe 
V. Alexander, 15 Cal. 301. 

19. Where a jury is waived, and the 
cause tried by the court, the court should 
find the facts, and not merely state the 
proofs. Heredink v. Holion, 16 Cal. 104. 

20. A party having secured a mechan- 
ic's lien under the statute, does not forfeit 
or waive it by causing an attachment to 
be issued and levied upon property of the 
debtor to secure the same demand. The 
two remedies are cumulative, and both 
may be pursued at the same time. Bren- 
nan v. Swazey, 16 Cal. 142. 

21. Demurrer to an indictment for per- 
jury being sustained, the district attorney 
took no exception, but moved for and ob- 
tained an order submitting the case to 
another grand jury. Subsequently the 
people appealed from the order sustaining 
the demurrer: held, that the failure to 
except and taking this order was an acqui- 
escence in the judgment on demurrer, and 
a waiver of any right to appeal. People 
V. Wooster, 16 Cal. 435. 



WAREHOUSE. 

1. Warehousemen who give their re- 
ceipt for goods on storage are estopped 
from setting up a want of segregation of 
the goods receipted for from other goods, 
in an action against them by the holder of 
the receipt for the conversion of the goods 
by a seizure in an action against a ven- 
dor of plaintiff. Goodwin v. Scannell, 6 
Cal. 543. 

2. And this, although the warehouse- 
men are attaching creditors, and although 
the sheriff making the seizure was not 
liable by reason of there being no segre- 
gation. Ih, 

3. When the plaintiff took a mortgage 
on one thousand sacks of flour, and took 
the warehouseman's receipt therefor, and 
subsequently requested the warehouseman 
to segregate this flour from a large quan- 
tity belonging to the mortgagor, and the 
warehouseman accordingly put plaintiff's 
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mark on a pile of eleven hand red and 
ninety-six sacks of the mortgagor, stand- 
ing separate from the rest : held, that it 
"was a good segregation. Squires v. Payne^ 
6 Cal. 659. 

4. This delivery destroyed the privity 
between the warehouseman and the mort- 
gagor, and made the former agent of the 
mortgagee alone, with whom he might ad- 
just for the excess. Ih. 

5. Where the plaintiff bought eight 
hundred sacks of flour, on storage in a 
warehouse, which stood therein as a sepa- 
rate pile, the number of sacks of which 
was ascertained by counting the outside 
rows, and the number in the pile marked 
on one of the sacks, and it was thus de- 
livered to the purchaser, who permitted it 
to remain in the same place, where it was 
several days afterwards attached as the 
property of the vendor : held, that the de- 
livery was sufficient and the sale valid. 

Cartwright v. Phoenix^ 7 Cal. 282. 

6. A sale of merchandise by bill of 
sale, the goods remaining in the possession 
of the vendors as warehousemen, at a reg- 
ular charge, and their receipt given for 
the goods on storage, the vendors doing 
business as commission merchants, and 
sometimes receiving goods on storage, is 
void as to the creditors of the vendors. 
Stewart v. ScanneU, 8 Cal. 83. 

7. Where the owner of a certain num- 
ber of barrels of flour on storage in a 
warehouse sold them all to different pur- 
chasers, giving them orders on a ware- 
houseman which were given by the pur- 
chasers to the warehouseman, and new 
receipts given to them in their own names 
by the latter, and entries made on his 
books charging the vendors and crediting 
the purchasers with their respective lots : 
held, that there was a sufficient delivery 
of possession, without a separation of the 
various lota. Iforr v. Barker, 8 Cal. 607. 

8. Where the vendor only sells a part 
of goods on storage, those sold, if all to- 
gether and of the same mark, must be 
separated from a larger mass in order to 
change the possession ; but when all of the 
goods of the vendor, in the hands of a 
third party, are sold, the change of pos- 
session is complete by delivery of the or- 
der, taking a new receipt and entry of the 
transactions on the books of the ware- 
houseman, lb, 

9. A delivery of a warehouse receipt, 



stating that the goods named therein are 
deliverable on return of the receipt, is 
sufficient prima facie to pass the title. 
There is no substantial difference, in this 
respect, between a warehouse receipt and 
a bill of lading. lb. 8 Cal. 614 ;*11 CaL 
403. 

10. Where the defendants, warehouse- 
men, deliver wheat to third persons who 
bought from a broker for his own debt, on 
the ground that they held the storage re^ 
ceipt of defendants to one J., who had 
loaned money to E. & H. on the wheat as 
collateral, and had endorsed the receipt 
** deliver to bearer or E. & H.," the de- 
fendants knowing at the time of said de- 
livery that E. & H. claimed the wheat as 
their property, they are liable to E. & H. 
for a commission. Hanna v. Flint, 14 Cal. 
75. 

11. Bill for an injunction to restrain 
defendants from taking possession of cer- 
tain real estate — ^a warehouse and wharf. 
Complaint avers plaintiffs' title to the 
property and their possession ; that defend- 
ants have conspired together, and are 
threatening to take by force the property 
from plaintiffs, and are making prepara- 
tions, and using violent means to drive 
plaintiffs and their workmen from the 
premises ; that plaintiffs are in possession 
of teams, carriages, etc., for transporting 
goods from said warehouse and wharf to 
Los Angeles, as a business connected with 
said premises, and that, unless defendants 
are restrained from executing their threats, 
plaintiffs will be ruined in their business 
and their property be destroyed: held, 
that these allegations are insufficient to 
authorize an injunction — there being no 
averment of the insolvency of defendants, 
and the complaint not showing that there 
is no adequate remedy at law. Tomlinson 
V. Rubio, 16 Cal. 206. 

12. In such case, forcible entry and de- 
tainer would be a speedy mode of regain- 
ing the possession, if taken by defendants, 
and for other damages the usual proceed- 
ings at law would suffice. That the 
premises are used in connection with the 
transportation business, which would be 
interrupted by the threatened trespass, is 
not alone a ground for equitable interfer- 
ence. Ib» 

13. On trial for burglary, the court in- 
structed the jury that, if they found from 
the evidence that defendant entered a cer- 
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tain warehouse in the night time, and took 
therefrom certain goods and chattels, he 
was guilty as charged : held, that the in- 
struction was wiong, because it ignores 
the felonious intent of the entry, and the 
character of it. People v. Jenkins^ 16 
CaL431. 



WARRANT OF ARREST. 

See Abr£st, Crimes and Criminal 
Law. 



w^rf»«^»w»^wv%»»^^^^^s^^^ww»^/v 



WARRANTS. 

1. There is nothing in the act of 1855, 
creating boards of supervisors in the coun- 
ties of the State, which entitles a "warrant 
drawn on the fund for the current ex- 
penses during that j'ear to a priority in 
payment over a warrant of the same class 
drawn the year before. Mc CaU v. Harris^ 
6 Cal. 284. 

2. A board of supervisors has no pow- 
er to set apart a portion of the revenue of 
the county as a fund for current expenses. 
The order of payment of warrants is es- 
tablished by law and cannot be changed 
by the supervisors. Laforge v. Magee^ 6 
Cal. 285. 

3. Where the right of a holder of coun- 
ty scrip to payment thereof had become 
fixed by presentation, there being money 
for such payment then in the treasury, a 
subsequent act of the legislature cannot 
intervene to divest rights already acquired. 
lb. 650. 

4. In the absence of an unexhausted 
specific appropriation to meet a warrant 
of the controller on the State treasurer, 
a warrant on the treasurer is absolutely 
void. Butler v. Bates, 7 Cal. 137. 

5. Under the act of 1851, the county 
auditor can only draw warrants where the 
claim is audited by himself. This is a 
defect in the law which the court cannot 



remedy on the pretext of public conven- 
ience. Draper v. Noteware^ 7 Cal. 278. 

6. The revenue law of 1854 authorized ' 
the payment of a portion of taxes in con- 
troller's warrants. The act of 1855 and 
1856 provide for the funding of the State 
debt and the collection of the revenue in 
cash, and forbade the treasurer to liquidate 
any of the debt except as therein pro- 
vided : held, that the act of 1854, allow- 
ing payment in warrants, was therefore 
repealed. Scofield v. WJiite, 7 Cal. 400. 

7. The acceptance, by a collector of 
taxes, of a warrant, is not a liquidation of 
the debt, but a receipt of it by the State 
treasurer from the collector would be a 
liquidation, for which the treasurer would 
be responsible. lb, 407. 

8. The provisions of the act of April 
27th, 1855, requiring all persons holding 
certain warrants upon the treasurer of 
Calaveras county to present the same for 
registry before a certain day, or be for- 
ever barred from enforcing the payment 
thereof, are therefore unconstitutional. 
Robinson v. Magee, 9 Cal. 85. 

9. Where the account of a deputy as- 
sessor for $1,650 was audited and allowed 
by the board and ordered to be paid, the 
order being in the following words : " Or- 
deredy the sum of four thousand one hun- 
dred and twenty-five dollars be paid out 
of the fund for current expenses to equal 
sixteen hundred and fif^y dollars in cash, 
at the rate of forty cents on the dollar, 
October 29th, 1856," and in pursuance of * 
such order the county auditor drew his 
warrant for $4,125 upon the treasurer and 
delivered it to the deputy assessor, who 
presented it to the treasurer, and by him 

it was endorsed and registered in its or- 
der of presentation among the legal war- 
rants against the county: held, that the 
order was made without authority, and 
was void, and the fact that the market or 
cash value of county warrants was only 
forty per cent, of the nominal amount, and 
the object of the action of the board was 
to give that which was, at the time, an ' 
equivalent to cash, did not justify the ac- 
tion of the board. Foster v. Cokman, 10 
Cal. 281. 

10. A county may assign and transfer 
a warrant drawn in its favor by another 
county, on its treasurer, so as to invest the 
holder with the right to demand pa3rment 
thereon. Beals v. JEvans, 10 Cal. 460. 
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11. Payment may be demanded of the 
treasurer of Amador county by the hold- 
ers of warrants issued in pursuance of 
that act, at any time when there are funds 
in the hands of the treasurer to meet the 
same, and a receipt and corresponding 
credit endorsed on the warrant, will be 
sufficient to protect the county and the 
officer making the payment. Ih. 461. 

12. The board of supervisors of a 
county possesses no power to allow the 
county auditor compensation for the issu- 
ance and cancellation of warrants drawn 
on the county treasurer. People v. Super- 
visors of El Dorado County^ 11 Cal. 174. 

13. County warrants acquire no greater 
validity in the hands of third parties than 
they originally possessed in the hands of 
the first holder, no matter for what consid- 
eration they may have been transferred, 
or in what faith they may have been 
taken. If illegal when issued, they are 
illegal for all time. Ih, 175. 

14. The protection which attends the 
purchaser of negotiable paper before ma- 
turity, without notice of the illegality of 
its consideration, does not extend to like 
purchasers of county warrants. Ih. 

15. The board of supervisors therefore 
has no power to direct and authorize the 

., treasurer to pay warrants in violation of 
the provisions of the statute. McDonald 
V. Maddux, 11 Cal. 190. 

16. Warrants drawn by the controller 
of State, delivered to the payees thereof, 

' and by them indorsed in blank, were pre- 
sented by the holders to the State treas- 
urer, and on payment were delivered to 
him. They were afterwards stolen from 
the office of the treasurer. The warrants, 
on their face indicating a just and legal 
claim against the State, came into the 
hands of defendants, ignorant that they 
had been stolen. Defendants present 
them to the treasurer, and in lieu thereof, 
receive State bonds payable to bearer, 
under the funding act of 1857, and part 
with them. The State sues for the bonds 
or their value : held, that the action does 
not lie ; that defendants having received 
the bonds bona fide, and without fraud, for 
warrants apparently good against the 
State, are not liable in this form of action. 
State of Califomia v. WeUs, 15 Cal. 341. 

17. The mere reception of the bonds, 
though issued by mistake, doe^ not render 
defendants liable. lb. 342. 



18. Bonds so issued are negotiable, and 
bind the State, in the hands of an innocent 



assignee. Ih. 



19. The bonds, in this, case, constituted 
a payment of the warrants ; and if the 
rule that voluntary payments are not re- 
coverable be not applicable, still the equity 
of the defendants is equal to that of plaint- 
iff, and courts will not interfere. Ih. 343. 

20. The warrants in this case, drawn 
by the controller and countersigned by the 
mayor of San Francisco, upoii the treas- 
urer, to pay for certain street improve- 
ments, will not support an action. They 
cannot be treated as bills of exchange or 
promissory notes, for they are di-awn upon 
a particular fund, and their payment is 
made to depend upon the sufficiency of 
that fund, while bills and notes must be 
payable absolutely. Martin v. City of 
San Francisco, 16 Cal. 286. 

21. These warrants are ineffectual for 
any purpose, except, perhaps, as evidence 
in an action founded upon the considera- 
tion for which they are given. Ih. 

22. These warrants, with few excep- 
tions, do not comply, in their form, with 
the requirements of the city charter, and 
would flot constitute any authority to the 
treasurer to pay them, even if funds were 
in the treasury especially appropriated for 
their payment, because they do nbt spedfy 
the appropriation under which they were 
issued, and the date of the ordinances 
making the same. Ih. 



WARRANTY. 

1. In the common as well as the civil 
law, the defendant cannot avoid the pay- 
ment of the purchase money on the ground 
that the title existed elsewhere than in the 
grantor ; in order to constitute a breach of 
warranty or quiet enjoyment, there must 
be an eviction under the judgment of a 
competent court on a paramount title. 
Fowler v. Smith, 2 Cal. 44. 

2. The use of a given name in a sale 
note for the goods sold is a warranty that 
the goods bear that name. Flint v. lAfonj 
4 Cal. 21. 

3. In case of a sale and delivery of a 
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special cargo with warranty, and a breach 
of the warranty, the plaintiffs might 
recover on the contract, and the defend- 
ants would be obliged to sue on the war- 
ranty or in the same action to recoup the 
the damages, under proper averments in 
the pleadings. Butz v. Norton, 4 Cal. 358. 

4. Where land is sold with covenants 
of warranty, accompanied with a delivery 
of possession, for which a purchaser gives 
a note for the purchase money, the prom- 
ise to pay and the warranty are independ- 
ent covenants, and the enforcement of one 
is not dependent upon the performance of 
the other. Norton v. Jackson^ 5 Cal. 264, 

5. Where there is a covenant of war- 
ranty, the payment of the purchase money 
cannot be resisted as long as the grantee 
remains in possession. lb, 

6. A warranty will not be implied 
except in cases where goods are sold at 
sea, where the party has no opportunity to 
examine them, or in case of a sale by 
sample, or of provisions for domestic use, 
Moore v. McKinlay, 5 Cal. 473. 

7. Where the plaintiff inspects the 
goods before purchasing, the case is taken 
from the operation of the rule of implied 
warranty. Ih. 

8- To constitute a warranty no precise 
words are necessary ; it will be suflficient 
if the intention clearly appear. Ih. 474. 

9. There is no warranty in the follow- 
ing words of a sale note : " We have this 
day sold you two shipments of seeds for 
arrival." Ih. 

10. Where a trustee had executed a 
covenant of warranty to a purchaser of a 
portion of trust lands, but was fully indem- 
nified against loss thereby by the ceslui 
que trust, and also held what he thought a 
sufficient portion of the purchase money so 
received as further indemnity, he is a com- 
petent witness. PeraJUa v. Castro, 6 Cal. 
358. 

11. An action for a false and fraudu- 
lent representation as to the naked fact of 
title in the vendor of real estate cannot be 
maintained by the purchaser, who has 
taken possession of the premises sold, un- 
der a conveyance with express covenants. 
Peahody v. Phelp$, 9 CaL 226. 

12. If a party takes a conveyance with-, 
out covenants, he is without remedy in 
case of failure of title ; if he takes a con- 
veyance with covenants, his remedy, upon 
failure of title, is confined to them. Ih, 228. 



13. Grenerally a vendor with warranty 
of title is not a competent witness for the 
vendee in a controversy concerning the 
title. JBlackwell v. Atkinson, 14 Cal. 471. 

14. In real estate, the covenant of war- 
ranty runs with the land, and the vendor 
is liable directly to the person evicted, and 
is not a competent witness for plaintiff. Ih, 

15. A covenant of nonclaim in a deed 
amounts to the ordinary covenant of war- 
ranty, and operates equally as an estoppel. 
Gee V. Moore, 14 Cal. 473. 

16. But this covenant is confined to the 
estate granted, and where that is "the 
right, title and interest" of the grantor, 
instead of the land itself, the covenant 
does not estop him from setting up an 
after-acquired interest. Ih. 

17. In a contract for the sale and pur- 
chase of land, which is silent as to the pos- 
session, there is no implied license for the 
purchaser to enter. Gaven v. Hagen, 15 
Cal. 211. 

18. Z.; the owner of land, contracts in 
writing to sell it to K., nothing being said 
as to the possession. K. is to give three 
notes, falling due at different periods, for 
the purchase money. The first two notes 
become due at very short dates, and after 
they are paid Z. is to make a deed to K., 
with covenants against his own acts. 
First note is paid before the second falls 
due ; Z. deeds the land to plaintiff, sub- 
ject to the contract with K., the deed con- 
taining covenants of warranty against acts 
of the grantor. Later, and on the day 
the second note is due, K. sells the land 
to McE., one of the defendants. K. took 
possession under the contract. Shortly 
after, plaintiff demanded of K. the pay- 
ment of the second note, and tendered him 
a deed from himself (plaintiff) to K., with 
the covenants mentioned in Z.'s contract. 
K. said he could do nothing. Plaintiff 
then formally demanded payment and ex- 
ecution of the mortgage. K. wished to 
see his attorney. After the third note fell 
due, plaintiff demanded of McE. payment 
of the two notes, tendering the deed from 
Z. to him, (plaintiff) and also a deed from 
himself to McE., offering also a mortgage 
to be executed by McE. to secure the 
third note, and demanding possession. 
McE. refused : held, that, under the con- 
tract, the purchaser was not entitled to 
possession at once ; that payment of the 
first two notes or tender was a condition 
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precedent to his right of possession ; that 
until then, the vendor Z., or his assignee, 
had the legal title, and could mainttun 
ejectment against the vendee. Ih, 

19. In an action for the price of goods 
sold and delivered, there being a warranty 
as to the quality of the goods, the breach 
of the warranty may be reDed on in de- 
fense, by way of recoupment, to mitigate 
the amount recovered ; but it is not avail- 
able as a complete defense to the action. 
Earl V. Bull, 15 Cal. 425. 

20. In such an action, complaint con- 
tained two counts: one upon a special 
contract for the sale and delivery of the 
goods, the other upon a claim foi* goods 
sold and delivered. Answer denied the 
contract, and the other allegations of the 
complaint ; but set up a contract between 
the parties somewhat different, containing 
a guaranty as to quality, and alleging that 
the quality of the gooods was not in ac- 
cordance with the contract, and t^e breach 
was relied on as a complete defense. Ev- 
idence was introduced upon all the issues 
made by the pleadings. The court in- 
structed the jury that, " if the plaintiffs, on 
the day the contract mat fired, presented 
their account and offered to deliver the 
goods, tfiey fulfilled the contract on their 
port; and if the defendants did not, within 
a reasonable time, and within the custom 
of the trade, make their objection to the 
article sold, and offer to rescind the con- 
tract, they are bound by it, and plaintiffs 
should recover." Plaintiffs had verdict 
and judgment for the price : held, that in 
a subsequent action by the defendants 
against plaintiffs, on the breach of the 
warranty, for the difference in value be- 
tween the goods delivered and those con- 
tracted for, the former suit is no bar ; that 
the matter in dispute, to wit, this breach 
of warranty, was not .adjudged ; that the 
instruction of the court took that question 
from the jury, and directed them to decide 
the rights of the parties upon other con- 
siderations. lh» 



WASTE. 

1. At common law there is no forfeit- 
ure of an estate for years for the commis- 
sion of waste, but it was made so by the 
statute of 6 Edward I, and it was ex- 
pressly confined to the place wherein the 
waste was committed ; but the statute of 
California confines the remedy to the re- 
covery of treble damages. Chipman v. 
Emeric, 3 Cal. 283. 

2. In an action for waste, when treble 
damages are given by statute, the demand 
for such damages must be expressly 
inserted in the declaration, which must 
either recite the statute or conclude to 
the damage of the plaintiff against the 
form of the statute. lb. 240. 

3. Injunctions to restrain injuries in the 
nature of waste should not be issued 
before the hearing on the merits, except 
in cases of urgent necessity or when the 
subject matter of the complaint is free 
from controversy, or irreparable mischief 
will be produced by its continuance. But 
in all cases where the right is doubtful, the 
court should direct a trial atlaw, and in 
the meantime grant a temporary injunc- 
tion to restrain all injurious proceedings, if 
there be danger of irreparable mischief. 
Jficks V. Michael, 15 Cal. 116. 

4. In cases of waste, if anything is 
about to be abstracted from the land which 
cannot be restored in specie, it is no ob- 
jection to the injunction that the party 
making it may possibly recover what 
others may deem an equivalent in money. 
Ih. 

5. On application for injunction to re- 
strain waste, or mischief analogous to 
waste, plaintiff may read affidavits contra- 
dicting the answer upon all matters in con- 
troversy, including questions of title. lb. 

See Tbespass. 
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I. In general. 

1. The State has absolute right to con- 
trol, regulate and improve the navigable 
waters within its jurisdiction as an attri- 
bute of sovereignty. Guwter v. Geary, 1 
Cal. 467 ; Eldridge v. CoweUy 4 Cal. 80. 

2. In a controversy between two mining 
companies, it was competent to prove the 
execution of certain receipts for water 
purchased by the plaintiffs, as tending to 
show the existence of ^he company, and 
that it had actuallv located, and was in 
operation, at the time the receipts purport 
to be signed. Lone Star Co, v. West 
Point Co,, 5 Cal. 447. 

3. A river, beyond the ebb and flow of 
the tide, may be navigable when it has 
sufficient depth and width to float a vessel 
used in the transportation of freight or 
passengers; and this has been extended 
to its capacity to float rafts of lumber. 
American River Water Co. v. Amsden, 6 
Cal. 446. 

4. To go beyond this, and declare a 
stream navigable which can float a log, 
would be to turn a rule intended for the 
benefit of the public into an instrument of 
serious detriment to individuals, if not of 
actual private oppression. lb, 

5. The only other instance in which a 
stream is navigable, is when it is so de- 
clared by statute ; and when so declared 
navigable to a certain point, by implication 
it is declared nohnavigable above that 
poiiit. Jb, 

6. Plaintiff made a written contract 
with the defendants to dig for them a cer- 
tain mining ditch, to be paid for by the 
defendants in a specified manner. Plaint- 
iff dug the ditch and subsequently assigned 
his interest in the contract to L. & Co., to 
secure them certain payments due, and 
authorized them to receive the amounts 
due on the contract until their debt was 
paid. L. & Co. gave defendants notice of 
this assignment^ and the defendants made 
several payments thereon: held, that 
plaintiff had no right to demand payment 
himself or sue upon the contract, while 
this assignment was outstanding. Myers 
V. Sotah Feather Water Co., 10 Cal. 582. 
, 7. A court cannot judicially know that 
any article, much less water, contracted 
for at twenty-five cents per inch and 
proved on a certain day or at certain 



times to be worth a dollar an inch, is 
always, or is at any other time than that 
proved, worth the sum proved at the given 
time. lb, 

8. Plaintiff contracts to dig a ditch for 
a water company, the company agreeing 
to pay three dollars per rod, one-third of 
it in money on the completion of each 
mile, the other two-thirds to be paid in 
water at the rate of twenty-five cents per 
square inch delivered through an orifice 
under six inches of pressure, any where 
along and at the main ditch ; the company 
havmg th^ right of paying the two-thirds 
in cash, instead of water, if they so elect : 
held, that said two-thirds, if elected to be 
paid in cash, need not be paid, as the other 
third, on the completion of each mile. lb. 
14 Cal. 277. 

9. If payment could be made in water 
it could not be claimed before the com- 
pletion of the ditch, and the cash cannot be 
required sooner. lb. 

10. Plaintiff having assigned this con- 
tract to L. & Co. as security for a debt 
due them by plaintiff, they demanded of 
the company payment of whatever was 
coming to plaintiff. The company elected 
to pay and did pay in cash on a statement 
as of so much money due: held, that 
even if L. & Co. had no right . to receive 
money instead of water, yet the payment 
binds the plaintiff, for they were acting os- 
tensibly for him or by his authority ; that 
if he denied their authority the payment 
would not discharge his debt to L. & Co.; 
the assignment would remain in force and 
the plaintiff would have no cause of action 
here ; that if he affirmed the arrangement 
made by L. & Co. in part, he must con- 
firm the settlement as the liquidation of a 
money demand. lb. 

11. If the company paid L. & Co. 
more than was due them from plaintiff he 
must look to L. & Co. The assignment 
being general, L. & Co. were authorized 
to' receive the entire amount, and became 
trustees of plaintiff for the excess. lb. 

12. A person has no right to construct 
a ditch through the inclosure of another 
without his consent. Weimer v. Lowery, 
11 Cal. 112. 

13. Plaintiff entered into a contract 
with defendants, by which tlie latter pur- 
chased of the former certain ditches for 
$14,500, payable $5,000 in cash, and 
$12,000 as follows, to wit : the expenses of 
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keepiDg said ditches in good order, of em- 
ploying agents to attend to the same, be- 
ing first deducted from the proceeds of 
the sale of water, the balance of the •pro- 
ceeds was to be applied to the liquidation 
until the whole was paid, " and to hasten 
and make certain the timely and early 
payment of said sum of money, by the 
sales as aforesaid, said company promise 
to furnish from their ditch, to be used in 
the above named ditches, so much water, 
which, added to the water supplied to said 
ditches from other sources, shall be suffi- 
cient to effect sales to the amount of 
$1000 per month; and when said com- 
pany shall fail to furnish water as afore- 
said, the said company hereby obligate 
(hemselves to pay to said Blen, interest 
at the rate of ten per cent per annum on 
said monthly deficiency until met by re- 
ceipts from sales over and above the said 
$1000 per month : held, that this contract is 
not an agreement on the part of defendants 
to pay the balance over the $2,000 only from 
the proceeds of the ditches named therein ; 
but that it is a guarantee on their part 
that the mode of payment prescribed shall 
be effectual to pay the debt within a given 
time. Blen v. Bear River and Avium 
W. and M. Co., 15 Cal. 99. 

14. The company were bound, by the 
contract, to furnish and sell the stipulated 
quantity of water, and apply the proceeds 
monthly to the payment of plaintiff's 
claim, and failing to do this, were respon- 
sible in damages. lb, 

15. The last clause in the contract does 
not give defendants a right to refuse to 
supply this water, but simply provides- a 
measure of damages for the breach of 
it. Ih. 



II. Appropriation op "Water. 

16. The foundation of a right to water 
is the first possession, and this is unfructu- 
ary and consists not so much in the fiuid 
itself as in its use. The owner of the 
land over which it flows has the right to 
use it during its passage, but not in the 
corpus of the water, except while it con- 
tinues in his possession. Midf/ v. Simp^ 
ion, 3 Cal. 251. 

17. From the policy of our laws it has 
been held in this State that the right to 



running water exists, and without private 
ownership of the soil, and upon the ground 
of prior location upon the land, or prior ap- 
propriation and use of the water. ffiU v. 
Newman, 5 Cal. 446. 

18. The right to water must be treated 
in this State as a right running with the 
land, and as a corporeal privilege be- 
stowed upon the occupier or appropriator 
of the ^11. lb. 

19. The erection of a dam across a nat- 
ural water course is an actual appropria- 
tion of the water at that point, but not 
below it, even thRugh the water flowing 
over the dam is brought into the water 
course by canals constructed by the own- 
ers of the dam. KeUy v. Naioma Water 
Co., 6 Cal. 108- 

20. Possession or actual appropriation 
must be the test of priority of all claims 
to the use of water, w^herever such claims 
are not dependent on the ownership of 
the land through which the water flows. 
Such appropriations cannot be construc- 
tive. JKelly V. Natoma Water Co., 6 Cal, 
108; Hofiman v. Stone, 7 Cal. 48 ; Ma^e- 
ris V. BickneU, 7 Cal. 262. 

21. In constructing canals, under the 
license of the State, the survey of the 
ground, planting stakes along the line, giv- 
ing public notice, and actually commencing 
and diligently pursuing the work, is aa 
much possession as the nature of the sub- 
ject will admit, and forms a series of acts 
of ownership which must be conclusive of 
the right. Conger v. Weaver, 6 Cal. 558. 

22. The inclosure of the ground used 
in digging a canal, not being necessary for 
the work, would give its proprietors no 
higher rights, nor is it necessary, as notice 
to those who have received actual notice 
of the intended line of the canal. lb. 559. 

23. Where the owners of a ditch had 
commenced their ditch, and run their line 
before the location and appropriation of a 
lot of land by the plaintiffs, who sued 
them for trespass thereon : held, that a 
slight divergence in the construction of the 
canal from the original line, after the 
plaintiffs' location and appropriation, both 
lines running equally through the plaint- 
iffs' claim, was no trespass in constructing 
the ditch on the new line, and if the 
plaintiffs suffered no actual injury by the 
change, it was damnum absque injuria. lb: 

24. The natural water in a dry ravine 
used to conduct water belongs to the first 
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appropriator thereof, and for either a di- 
version or appropriation thereof an action 
will lie. Hoffman v. Stone^ 7 Cal. 49. 

25. Merely cutting a ditch for a dam 
and using the water for no useful purpose 
gives no priority ; but where the ditch is 
made for the purpose of using the water, 
the right thereto dates from the commence- 
ment of the work, and the mere change in 
the use of the water from one locality to 
another does not forfeit the right Maeris 
V. BickneU, 7 Cal. 263. 

26. "Where a ditch was cut by the 
gi'antors of the plaintiffs for the purpose 
of drainage simply, and not with the bona 
fide intention of appropriating the water 
thus diverted to some useful object, and 
the ditches of defendant were built for the 
express purpose of taking said water, and 
did do 60 : held, that thereby they gained 
a priority over the grantors of plaintiffs 
and all persons holding under them. Ih, 

27. Where a party stands by and sees 
a ditch owner appropriate the water of a 
creek to his own use at a great expense, 
and does not inform ^im of his claim to 
the water, he and his vendees are estop- 
ped from afterward claiming the water. 
Farke v. Kilham, 8 Cal. 79. 

28. The line where a ditch is actually in- 
tended to be dug, should be run within a 
reasonable time after the line of prelim- 
inary survey has been run, in order to 
make the right of the ditch owner date 
back to the survey. What is a reasonable 
time must depend upon the circumstances 
of the case. Ih 

29. Rights to the use of water become 
fixed after five years advei'se enjoyment 
of the same. Crandall v. Woods, 8 Cal. 1 44. 

30. A notice of intention to appropriate 
the waters of a certain stream is evidence 
of possession, but of itself alone is not suf- 
ficient. Taken with other acts it amounts 
to sufficient evidence. Jliompson v. Lee, 
8 Cal. 280. 

31. The first appropriator of water for 
mining purposes is entitled to have the 
water flow without material interruption 
in its natural channel. Bear River and 
Auburn W. and M, Co. v. New York 
Mining Co., 8 CaT. 330. 

32. He is entitled to the water so un- 
diminished in quantity as to leave suf- 
ficient to fill his canal or ditch as it existed 
at the time of subsequent appropriations 
of the stream above him. lb, 332. 



33. But as to the deterioration in the 
quality of the water by reason of being 
used for mining purposes before it reaches 
the ditch of the prior locator, it must be 
deemed damnum absque injuria. lb. 333. 

34. The right of the first appropriator 
of water is equally protected from damage 
occasioned by subsequent locators above 
him as well as below. HiU v. King, 8 
Cal. 336. 

35. Wliere parties have appropriated 
the prior right to the use of the water of 
a stream by the commencement and partial 
completion of a ditch and flume, they have 
the right to use so much of the waters of 
the stream as are necessary to preserve 
their flume from injury while in the pro- 
cess of construction. Weaver v. Conger, 
10 Cal. 238. 

36. Where parties projecting a ditch to 
convey water, give notice to the world of 
their intention to dig such ditch and appro- 
priate such water in the usual manner, and 
mark out and designate the line of such 
ditch by the usual marks and indications, 
and pursue the work on the ditch with a 
reasonable degree of diligence until the 
same is completed so as to receive the 
water, they are entitled to such water as 
against all persons subsequently claiming 
or locating it. Kimball v. Gearhart, 12 
Cal. 49. 

37. Possession or actual appropriation 
is the test of priority in all claipis to the 
use of water, where such claims are de- 
pendent upon the ownership of the land 
through which the water flows. lb. 

38. In appropriating unclaimed water 
on the public lands, only such acts are 
necessary and such indications and evi- 
dence of appropriation required as the 
nature of the case and the face of the 
country will admit of, and are under the 
circumstances and at the time praoticable ; 
surveys, notices, stakes and blazing of 
trees, followed by work and actual labor, 
without abandonment, will, in every case 
where the work is completed, give title to 
the water over subsequent claimaq^. lb. 

39. The title to the water conveyed 
through a ditch constructed in such man- 
ner will,^on completion of the work, date 
back from the beginning of the work as 
against subsequent appropriators. lb, 

40. The mere act of commencing a ditch 
with the intention of appropriating the 
water, is not sufiicient of itself to give a 
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party exclusive right to the water of such 
stream. The notice of the intention to 
appropriate the water must be sufficient 
to put a prudent man on inquiry. Ih. 

41. The doctrine of relation in the 
appropriation of water, only applies when 
the first acts from which the party appro- 
priating seeks to date his right to indicate 
the intention of appropriating such water. 
Ih. 50. 

42. Where parties commence the con- 
struction of a ditch who have not at the 
time the pecuniary means to complete the 
same in a reasonable time, and they pro- 
ject the work and claim the water with a 
full knowledge of their pecuniary inabil- 
ity to complete the same within a reason- 
able time, they canot urge such want of 
means as an excuse for not prosecuting 
the work. Ih, 

43. Any contract executed which passes 
the equitable right to a ditch and the use 
of the water appurtenant to or connected 
with the ditch as the property of the 
grantee is enough to insure to him the 
rights for which he stipulated as against 
an adverse claimant. Ortman v. Dixoriy 
13 Cal. 36. 

44. A prior appropriator of the water 
of a stream for mill purposes is entitled 
to it to the extent appropriated, and for 
those purposes, to the exclusion of any 
subsequent appropriation of it for the 
same or any other purpose. Tb. 38. 

45. The extent of the right depends on 
the nature and uses of the appropriation. 
If he suffers a portion of the water or the 
body of it, afler running through the mill, 
to go on down its accustomed course, per- 
sons below may appropriate this residuum 
so as to make it a vested right. Ih. 39. 

46. No distinction can be drawn be- 
tween a mill owner and a miner as to 
their rights in appropriating water. Ort- 
man V. Dtxofiy 13 Cal. 391 ; McDonald v. 
Bear River and Auburn W. S^ M. Co.^ 13 
Cal. 233. 

47. Whether plaintiffs — who had posted 
notices claiming the water of a certain 
river, atid stating their intention to con- 
struct a ditch or flume^ and appropriate 
the water for mining purposes — ^began 
their surveys, etc., and prosecuted their 
work to completion with due diligence, as 
against parties attempting subsequently to 
appropriate the water, is a question for 
the jury, and their verdict, on conflicting 



testimony, will be conclusive. Weaver v. 
Eureka Lake Water Co., 15 CaJ. 273. 

48. Suit by plaintiffs as prior appro- 
priators of the waters of Middle Yuba 
river, for damming up and diverting the 
water of three lakes situated one above 
the other, opening into each other, and 
discharging Uieir water into the Middle 
Yuba river through the same channel, 
which is about a mile long, and is called 
" lake stream." The quantity of water 
varies with the seasons. Sometimes the 
stream is a torrent^ and sometimes it is al- 
most or quite dry. Defendants, to create 
a supply for their ditch during the sum- 
mer, erected a dam at the outlet of each 
lake, converting it into a sort of a reser- 
voir, from which the water was drawn as 
needed, contending that the circumstances 
justified the erection of the dams, and that 
the great value of the lakes as reservoirs 
justified the injuries resulting to plaintiffs: 
held, that there is no law for such posi- 
tion ; that if the injuries to plaintiff were 
trivial, they would be damnum absque 
injuria, but that the legal superiority, of 
confiicting rights cannot be determined by 
a comparison of their value. Ih. 274. 

49. To render valid a claim of water 
by appropriation, the claim most be for 
some useful or beneficial purpose, or in 
contemplation of a future mppropriation 
for such purpose by the parties claiming it 
A claim for mere speculation will not an- 
swer. Ih. 274. 



HL Diversion of Water. 

50. If the water of the stream A be 
diverted by C and used by him, and then 
fiow into stream B, it is lost to its first 
possessor, and he has no right to the in- 
crease of the stream. Eddy v. Simpson^ 
3 Cal. 251. 

51. Justices of the peace have no ja- 
risdiction to try a cause where there is an 
alleged injury arising out of a diver- 
sion of water from the natural or artificial 
channel in which it is conducted. HxU v. 
Newman^ 5 Cal. 445. 

52. Possession of pueblo land gives the 
right to use the water flowing through it 
for natural wants, but does not confer the 
right to divert it, and prevent its running 
upon the adjoining land of another who 
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has taken the same up subsequently, but 
before the attempt to change the course of 
the water. CrandaUy. Woods, ^ Cal. 141. 

53. In an action for damages for the 
diversion of water from the plaintiff's 
ditch, the defendants denied the diversion, 
and alleged that the water used by them 
was used by agreement between the Vol- 
cano Water Co. and themselves, and that 
the water came from the reservoir of the 
Volcano Water Co. On the trial, after 
the plaintiffs had introduced in evidence the 
judgment wh^ein the right to the use of 
the water had been adjudged between the 
plaintiffs and the Volcano Water Co., and 
offered to prove by oral testimony that 
the water used by defendants is the same 
water that was in controversy in that suit : 
held, that such evidence was proper and 
should have been admitted, as there was 
no other means than by parol of establish- 
ing this fact Wahh v. HarriSy 10 Cal. 
392. 

54. The policy of the State, as indi- 
cated by her legislation, in conferring the 
privilege to work the mines, equally con- 
fers the right to divert the streams from 
their natural channels. Irwin v. Phillips, 
5 Cal. 145. 

55. A# common law the diversion of 
water courses could only be complained 
of by riparian owners who were deprived 
of the use, or those claiming directly un- 
der them. lb. 

56. Miners are to be protected in their 
rights in the possession of their selected 
localities, and the rights of those who by 
prior appropriation have taken the waters 
from their natural beds, and by costly ar- 
tificial works have conducted them for 
miles over mountains and ravines to sup- 
ply the necessities of gold diggers, and 
without which the most important inter- 
ests of the mineral region would remain 
without development. lb. 146. 

57. If a miner locates upon a stream, 
the waters of which have not been taken 
from their bed, they cannot be taken to 
his prejudice ; but if they have been al- 
ready diverted for as high and legitimate 
a purpose as the one he seeks to accom- 
pHsh, he has no right to complain, no right 
to intefere with the prior occupation of 
his neighbor, and must abide the disad- 
vantages of his own selection. lb. 147. 

58. A general allegation in a complaint 
for the diversion of water, that plaintiffs 



were entitled to all the water flowing into 
the canon at the head of their ditch, en- 
titles them to prove a diversion of water 
from the smaller branches of the caSon 
suppl3dng water to that point. Priest v. 
Union Canal Co. 6 Cal. 171. 

59. Where the complaint alleged that 
the defendants had dug a mining ditch 
above one previously constructed by de- 
fendants, and had thereby diverted thh 
water of the stream from plaintiff's ditch, 
but did not aver that the injury was con- 
tinuing, or threatened to be continued, op 
likely to be continued : held, that it was 
sufficient for the recovery of damages, but 
not to sustain an injunction. Coker v. 
Simpson, 7 Cal. 341. 

60. To turn aside a useful element from 
premises is as much a nuisance as to turn 
upon them a destructive element. Parke^ 
V. JKilham, 8 Cal. 79. • 

61. Actions for the diversion of the 
waters in ditches are in the nature of 
actions for the abatement of nuisances, 
and may be maintained by tenants in 
common in a joint action. lb. 

62. A ditch to convey off water right- 
fully flowing to a mining claim is as much 
a nuisance as a dam to flood it. lb, 80. 

63. A complaint alleging that plaintiffs , 
are the owners and in possession of certain 
mining claims on a certain stream, which 
had been diverted, to their injury, by de- 
fendants, sets forth a sufficient cause of 
action. It is not necessary that the com- 
plaint should further allege an appropriar 
tion of the water, or an ownership thereof. 
Leigh Co. v. Independent Ditch Co., 8 Cal. 
323. 

64. A complaint alleging plaintiffs had 
for a long time conveyed water from a 
stream for mining purposes by means of a 
ditch, and had thus acquired a prior right 
to the enjoyment and use of the water, 
and were in the peaceable possession 
thereof when defendants wrongfully di- 
verted the same and deprived plaintiffs 
thereof, and were continuing so to do, is 
sufficient to maintain a prayer for an in- 
junction. Thwlumne Water Co, v. Chap' 
man, 8 Cal. 397. 

65. The allegation in the complaint that 
defendants wrongfully claim some pre- 
tended or fictitious right to the use of the 
water, does not prejudice the right of the 
plaintiffs to the injunction. lb. 

66. No equitable remedy can be had for 
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a mere past diversion of a water course ; 
but when the injury is continuing, relief 
may appropriately be sought in equity. 
Ih. 398. 

67. Where the defendants had con- 
structed a ditch for mining purposes, and 
the plaintiffs had subsequently constructed 
another, taking its water from the same 
stream, and brought suit for damages sus- 
tained by reason of an enlargement of 
defendants' ditch, made after the commence- 
ment of plaintiffs' ditch, causing a diver- 
sion of a great quantity of water, and 
praying for an injunction : held, that de- 
fendants are not limited to the quantity of 
water turned into their ditch in the first 
instance, unless by the general plan, size 
and grade of the ditch it was not capable 
of carrying more water than was then 

•diverted. White v. Todd^s Vcdley Water 
Co., 8 Cal. 444. 

68. If by reason of obstructions in the 
ditch, or irregularity in the grade at that 
time, it was not capable of diverting as 
much water as its general size would indi- 
cate, the defendants would have a reason- 
able time to adjust the grade and remove 
such obstructions, and then fill the ditch to 
its capacity. Ih. 

• 69. But if they continued to divert only 
the original quantity of water long enough 
to indicate that they only intended to di- 
vert that amount, or failed for an unreas- 
onable length of time to remove the 
obstructions or adjust the grade, they 
would be limited to the amount thus di- 
verted, and plaintiffs would be entitled to 
the residue. Ih. 

70. Where a suit is brought to test the 
question as to the priority of appropriation 
of water, a prayer for an injunction to pre- 
vent future injury is proper. Marius v. 
Bicknell, 10 Cal. 224. 

71. In an action to try the right to the 
use of water and for damages for diverting 
it, where the amount for which judgment 
is given is less than two hundred dollars, 
it will carry costs. Ih. 

72. In an action for diverting water 
from the plaintiff's ditch, and where both 
parties claimed in part the waters of the 
same stream : held, that the following in- 
struction was properly given by the court : 
" That defendant is not liable for any de- 
ficiency of water in plaintiff's ditch, unless 
he was diverting from Rabbit Creek more 
water than he was entitled to at the pre- 



cise time that such deficiency existed.'* 
Brown v. Smith, 10 Cal. 511. 

73. So where the court instructed the 
jury that if they believed that defendant's 
ditch was so filled with tailings during the 
period of the alleged injury, that it was 
incapable of diverting the waters of the 
creek, then plaintiff cannot recover. lb. 

74. The first appropriator of the water 
of a stream passing through the public 
lands in the State, has the right to insist 
that the water shall be subject to his use 
and enjoyment to the exteitf of his original 
appropriation, and that its quality shall not 
be impaired so as to defeat the purposes of 
its appropriation. To this extent his rights 
go, and no further. In subordination to 
those rights, subsequent appropriators may 
make such use of the channel of the 
stream as they think proper, and they 
may mingle its waters with other waters 
and divert an equal quantity as often as 
they choose. Butte Caned and Ditch Co. 
V. Vaughn, 11 Cal. 153. 

75. In an action for damages for the 
diversion of water from the plaintiff's 
ditch, the deposition of one of the owners 
in the ditch was taken by the plaintiff, and 
subsequently, and before the tris^l, the wit- 
ness conveyed by deed his interest in the 
ditch to plaintiff: held, that such deed of 
conveyance did not pass tlie witness' right 
to the damages, and hence he was an in- 
competent witness. Kimhall v. Gearhart^ 
12 Cal. 46. 

76. The subsequent deed to plaintiff, 
though it carried the property and the fu- 
ture use of the water, did not retract and 
carry the right to damages for the past 
illegal use of it, any more than a deed of 
land carries the remedies for past trespass. 
Ih. 47. 

77. The mere right to water is a sort of 
incorporeal thing, but the water itself is 
substantial and tangible, and as the right 
gives the control and possession of this 
commodity, and entitle^ the party to dam- 
ages for its diversion by another, we do 
not see why this right may not be acquired 
by two or more acting together, or why, 
when they do acquire it, they do not hold 
it as other property, and may not sue as 
such for any unlawful interference with it 
Ih. 

78. Where parties go to issue in actions 
for the diversion of water upon general 
averments and denial of title, anything 
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that legally supports or attacks the title is 
admissible in evidence. Ib» 49. 

79. In- an action of damages for divert- 
ing the water of a river from plaintiff's 
mill, an averment in the complaint of pos- 
session of the land and mill is sufficient 
against a trespasser, without averring ripa- 
rian ownership or prior appropriation of the 
water. McDonald v. Bear River and 
Auburn W. and M. Co., 13 Cal. 230. 

80. V. erects a mill and acquires a wa- 
ter right in 1850. In 1851 defendants 
appropriate for ditch purposes water from 
the same stream, forty miles above the 
mill. In 1854, plaintiffs, M. & B., suc- 
ceed to the possession of V. : held, that 
plaintifi« may possibly recover damages 
for the div'ersion of wat<jr in their posses- 
sion without connecting themselves with 
the title of V. back to 1850 ; that defend- 
ants' appropriation in 1851 could only be 
of the water not appropriated by V., there 
being no abandonment, and that M. & B. 
can jointly maintain an action for dam- 
ages accruing afler they came inio posses- 
sion. Ih. 236. 

81. In an action for diverting water 
from plaintiff's ditch, plaintiff and defend- 
ants both having ditches supplied from the 
same stream, the plaintiff's rights being 
prior and paramount, defendants asked the 
court to instruct the jury, that if defend- 
ants had brought water from foreign 
sources, and emptied into the stream with 
the intention of taking it out again, they 
had the right to divert the quantity thus 
emptied in, " less such amount as might 
be lost by evaporation, and other like 
causes." The instruction was given, with 
the explanation, that they could not so re- 
claim the water as to diminish the quantity 
to which plaintiff was entitled as prior lo- 
cator: held, that the explanation was 
proper, the concluding words of the in- 
struction being too general and indefinite. 
Burnett v. WhitesideSj 15 Cal. 37. 

82. The jury having found plaintiff en- 
titled to the use of so much of the water 
flowing in the stream as would run in a 
ditch of a certain capacity, a judgment 
was entered, following the verdict : held, 
that the judgment is not erroneous as not 
distinguishing between the water ordina- 
rily flowing in the stream and the water 
from foreign sources emptied in by de- 
fendants. The law regulates the rights of 
the parties in this respect, and the judg-l 

68 



ment must be construed with reference to 
such law. Ih. 

83. Plaintiffs file their bill in equity to 
enjoin the defendants from diverting a 
certain quantity of the water from Bear 
river, alleging that their right to one 
thousand inches of the water of that 
stream, as against defendants, was adjudi- 
cated in a former action. Li that action, 
which was trespass for the diversion of 
the water, it was alleged tliat this quantity 
of the water of the stream had been ap- 
propriated by the plaintiffs for mill pur- 
poses ; that such quantity was necessaiy 
for their use, and that defendants had di- 
verted the same, to thei^ damage, etc. 
Plaintiffs had verdict and judgment for 
$21,800 damages: held, that the aver- 
ments are insufficient to entitle plaintiffs 
to an injunction ; the scope of the bill be- 
ing simply to enforce in equity plaintiff's 
alleged right to one thousand inches of 
water, on the sole ground that it was ad- 
judged as their right in the former suit. 
McDonald v. Bear River and Auburn Wa- 
ter and Mining Co., 15 Cal. 148. 

84. Held, further, that plaintiffs should 
be permitted, if they desire, so to amend 
their complaint as to present for determin- 
ation their legal rights, otherwise the com- 
plaint should be dismissed. lb. 

85. Running water, so long as it con- 
tinues to flow in its natural course, cannot 
be made the subject of private ownership. 
A right may be acquired to its use, which 
will be regarded and protected as prop- 
erty, but this right carries with it no spe- 
cific property in the water itself. Kidd v. 
Laird, 15 Cal. 179. 

86. The owner of a ditch has the ex- 
clusive and absolute power of Control, and 
right of enjoyment of the water diverted 
by and flowing in his ditch ; but whether 
such water be his private property, it is 
not necessary to decide, lb. 

87. A person entitled to divert a given 
quantity of the water of a stream, may 
take the same at any point on the stream, 
and may change the point of diversion at 
pleasure, if the rights of others be not in- 
juriously effected by the change, lb. 

88. This right so to change the point 
of diversion does not depend upon how 
the right to use the water was acquired, 
whether by express grant or by prescrip- 
tion ; or whether it rests in the parol li- 
cense^ or the presumed consent of the 
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proprietor. The difference as to the 
source of the right relates to the mode of 
determining its existence and extent, and 
not to the manner of its exercise and en- 
joyment, lb, 180. 

89. In this case, the rights of both par- 
ties, as ^xed by the priorty and extent of 
their respective appropriations, though not 
founded on the legal title, are as perfect 
and absolute as if acquired by prescrip- 
tion, or express grant from the riparian 
owner. Ih. 183. 



IV. Abandonment of Water. 

90. Where water from an artificial ditch 
is turned into a natural water-course, 
and mingled with natural waters of that 
stream to conduct it to another point to be 
used, it is not thereby abandoned, but may 
be taken out and used by the party thus 
conducting it, so that he do not in so do- 
ing diminish the quimtity of the natural 
streams to the injury of rights previously 
acquired therein. Hoffman v. Stone, 7 
Cal. 49 ; Merced Mining Co. v. Fremont, 
7 Cal. 325 ; Butte Canal and Ditch Co, 
V. Vaughn^ 11 Cal. 151. 

91. A ditch company who avail them- 
pelves of a dry ravine to conduct their 
water a portion of the distance to their 
dam where they use it, do not abandon 
the water thus carried by them, and are 
entitled to the same enjoyment of it as 
if conducted through an artificial ditch. 
Hoffman v. Stone, 7 Cal. 49. 

92. We will not presume an abandon- 
ment of property in a dam and ditch for 
mining purposes from the lapse of time. 
Patridge v. Mc Kinney, 10 Cal. 183. 

98. Where water from an artificial ditch 
is turned into a natural water-course and 
mingled with natural waters of the stream 
for the purpose of conducting it to an- 
other point to be there used, it is not 
thereby abandoned, but may be taken out 
and used by the party thus conducting it, 
so that he do not in so doing' diminish the 
quantity of the natural waters of the 
stream to the injury of those who have 
previously appropriated such natural wa- 
ters. Butte Canal and Ditch Co. v. 
Vaughn, 11 Cal. 151. 

94. The burden of proof devolves on the 
pnrty thus mingling the water belonging to 



him with that appropriated by others. He 
can only claim such quantity to which 
he establishes his right by decisive proof. 
The enforcement of his right must leave 
the opposite party in the use of the fuD 
quantity to which he was originally enti- 
tled. Ih. 152. 

95. The prosecution of the purpose to 
appropriate water for mining uses is a 
necessary element of title ; and the nega- 
tion of this, the abandonment of the pur- 
pose, is not so much matter of avoidance 
in title as it is matter showing that no title 
was ever obtained. Kimball v. Gearhart^ 
12 Cal. 50; McGarrity v. Byington, 12 
Cal. 431. ' 

96. The mere fact that a party chose to 
apply water which he had a right to use 
in mining, in whole or in part, if he so 
chose, in sawing timber and grinding 
wheat, is no abandonment of his title to it. 
McDonald v. Bear River and Auburn W. 
^ M. Co., 13 Cal. 237. 



V. Injuries caused by Water. 

97. A prior locator of a mining claim 
on the bank of a stream has a right to 
use the bed of the stream for the purpose 
of fluming or working his claim, and any 
subsequent erection, dam or embankment, 
which will turn the water back upon such 
claim or hinder it being worked with 
flumes, or other necessary means or ap- 
pliances, is an encroachment upon the 
rights of said party, and he is entitled to 
recover the damages consequent upon such 
obstructions. Sijns v. Smith, 7 Cal. 150. 

98* Where the plaintiff sued for an in- 
jury to his mining claim, by the breaking 
of defendant's canal, which was constructed 
prior to the location of plaintiff's claim, 
neither party claiming ownership of the 
soil, and no negligence in fact being shown 
other than that which the law would pre- 
sume from the breaking of the ditch : held, 
that the rights of the parties were acquired 
at the dates of their respective locations, 
and that rule of coming to a nuisance 
may be applied. Tenney v. Miners^ DitcK 
Co., 7 Cal. 339. 

99. There is no doubt that the ditch 
owners would be responsible for wanton 
injury or gross negligence, but they are 
not liable for a mere accidental injury, 
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where no negligence is shown, to a miner 
locating along the line subsequent to the 
construction of the ditch. lb, 340. 

100. A complaint which alleges that the 
plaintiflfs were on a certain day owners 
and proprietors of a certain valuable water 
ditch, for the purpose of convening water, 
and at which time and place the defend- 
ants were also the owners of a certain 
other water ditch, for the purpose afore- 
said, and that afterwards on the same day 
and year, at, etc., aforesaid, the said de- 
fendants' ditch was so badly and negligent- 
ly constructed and managed, that the water 
therein flowed over and upon the ditch of 
plaintiffs, greatly damaging and injuring 
the same, and carrying down therein and 
thereon great quantities of rock, stone, 
earth and rubbish, and breaking said plaint- 
iffs' ditch to the damage of §3,000, and 
thereof they bring suit, is sufficients TicoU 
umne Oounty Water Co* v. Columbia and 
Stanislaus Water Co», 10 Cal. 195. 

101. In an action for damages for break- 
ing of defendants' dam and flooding the 
plaintiffs' mining claim, where the com- 
plaint is in one count and chai'ges ** that 
the defendants' said reservoir, by reason 
of some defect in its construction, insuf- 
ficiency for the purpose for which it was 
constructed, or carelessness and misman- 
agement on the part of said defendants, 
broke away," etc.: held, that the complaint 
is sufficient. Hoffman v. Tuolumne Water 
Co., 10 Cal. 416. 

102. "Whether such negligence arose 
from the want of care in constructing the 
dam, or want of care in letting off the 
water, is not sufficiently material, under 
our system of pleading, to require separate 
counts, lb. 417. 

103. In such a case, where the court 
instructed the jury " that if they believe 
that the dam was improperly or artificially 
constructed, or that defendants could have 
constructed it in a better or more substan- 
tial fonn so as to prevent its breaking, 
then they are liable :" held, that such 
charge is too broad, and the court erred 
in giving the same. The question is not 
what the plaintiffs could have done, but 
what discreet or prudent men should do, 
or ordinarily do in such cases, where their 
own interests are to be affected. lb. 

104. If the dam were to break without 
any negligence, or through inevitable ac- 
cident, it would be the duty of the party to 



repair it and stop the injury as soon as 
practicable, lb. 418. 

105. The mere fact that the rock upon 
which the timbers of the dam lay pre- 
sented outwardly a solid appearance, etc., 
does not necessarily show due diligence in 
making it a foundation, since many other 
circumstances, such as the knowledge by 
the defendants, or the builder, of the char- 
acter or qualities of such rock, or a knowl- 
edge of it from testing it, etc, might still 
fihow it was unsafe for this purpose. lb. 

106. The owner of a ditch is bound to 
use that degree of care and caution in its 
construction and management, to prevent 
injury to others, which ordinarily prudent 
men use in like instances when the risk is 
their own. Wolf v. St. Louis IfidependeiU 

Water Co., 10 Cal. 544. 

107. The question of negligence in the 
management of such property, and the 
degree of it, must necessarily depend in a 
great measure upon the surrounding fleets, 
such as the existence and exposure of 
property below the dam, and the like, for 
what under one state of facts w^ould be 
prudence, might ujidera different condition 
of things be gross or even criminal negli- 
gence, lb. 

108. In an action for injuries to a min- 
ing claim, a claim for damages to the 
plaintiff by reason of the breaking away 
of the defendants' dam, and the consequent 
washing away of the pay dirt of the 
plaintiff, may properly be joined with a 
claim for damages in the preventing plaint- 
iff from working his claim. Fraler v. 
Sears Union Water Co., 12 Cal. 558. 

109. Action for damages to a mining 
claim by overflow and leakage from de- 
fendant's' ditch. To question by plaintiff 
to one of his witnesses, " Did you see 
water splashing over the flume ?" he an- 
swered " yes." Defendant, on cross-ex- 
amination, proposed to ask, " whose water 
was that you saw splashing over the 
flume?" held, that the question was 
proper, even though it went to the owner- 
ship of the water. Jackson v. Feather 
River and GibsonviUe Water Co., 14 Cal. 
23. 

110. Each person, mining in the same 
stream, is entitled^o use, in a proper and 
reasonable manner, both the channel of 
the stream and the water flowing therein. 
AVlierf., from the situation of different 
claims, the working of some will necessarily 
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result in injury to others, if the injury be 
the natural and necessary consequence of 
the exercise of this right, it will be dam- 
num absque injuria, and will furnish no 
cause of action to the party injured. The 
reasonableness in the use is a question for 
the jury, to be determined by them upon 
the facts and circumstances of each par- 
ticular case. Esmond v. Chew, 15 Cal. 
142. 

111. Plaintiffs owned certain mining 
claims in the bed or channel of a stream. 
Defendants owned claims in the same 
stream, above an^ adjoining the claims of 
plaintiffs, defendants' claims being located 
first. Defendants constructed a flume, run- 
ning from their own claims to and upon 
plaintiffs' claims, and through this flume a 
large quantity of the tailings was deposited 
on plaintiffs' claims, to their great damage. 
The flume was constructed for the purpose 
of working defendants' claims ; was proper 
and necessary for that purpose, and the 
deposit of tailings was occasioned by the 
ordinary working of the claims. The 
court instructed the jury, that a person 
first locating a mining claim in the bed of 
a stream is entitled to the channel below 
as an outlet, and that when such outlet, 
from the usual mining operations above, 
becomes obstructed, he may open the same ; 
and if he can do so by no other means, 
may construct a flume down the channel 
as far as necessary, and as far as it can be 
constructed without considerable damage 
to the claims subsequently located : held, 
that the instruction was wrong ; that the 
defendants were not entitled, as matter of 
strict legal right, to an easement upon 
plaintiffs' claims for the purposes men- 
tioned ; that the doctrine that, under cer- 
tain circumstances, one person may have 
a right of way by necessity over the land 
of another, does not apply to this case ; 
and further, that this court does not recog- 
nize the doctrine, that one person can go 
on the land of another and erect thereon 
buildings or other structures ; and that 
mining claims stand on the same footing 
in this respect as other property ; that if 
the acts of defendants were authorized by 
any local custom or regulation, its exist- 
ence should have beei4 averred and proved. 
Ih. 



WATER LOTS. 

1. In the plan of the city of San Fran- 
cisco, the survey into blocks, lots and 
streets extended into the tide waters in 
front of the city, the object of which was 
to reach a sufficient depth of water on the 
land line for the convenience of shipping, 
and it necessarily anticipated that the 
w^ater lots would be filled up to a level, 
suitable for building and land carriage. 
Eldridge v. Cowelly 4 Cal. 87. 

2. The act of March 26th, 1851, which 
requires the city of San Francisco to de- 
posit in the office of secretary of State a 
map of the water lot property granted to 
the city by the act, does not make such 
map conclusive evidence of the extent of 
said property : aS the boundaries are com- 
pletely specified in the act, the question of 
what was the water line of the city at the 
date of the act is one of fact. Cook v. 
Bonnety 4 Cal. 398. 

* 3. Alcalde grants of beach and water 
lots in San Francisco, not recorded on or 
before the third of April, 1850, in some 
book of record in the possession or under 
the control of the recorder of San Fran- 
cisco, are void. Chapin v. Bourne^ 8 Cal. 
294. 

4. The act of the twenty-sixth of March, 
1851, granted to the city of San Francisco 
certain beach and water lot property in 
San Francisco for ninety-nine years. The 
sale by the State board of land commis- 
sioners under the act of May 18th, 1853, 
passed nothing but the reversionary inter^ 
est of the State. Ih. 

5. The pueblo regulation, forbidding 
grants within two hundred varas of the 
bay to be made, had reference only to a 
portion of the present city front Norton 
y. Hyatt, 8 Cal. 540. 

6. The proviso in the act of ISIarch 
26th, 1851, granting certain beach and 
water lot property in San Francisco to the 
city, that the city shall pay into the State 
treasury, within twenty days after their 
receipt, twenty-five per cent, of all moneys 
arising in any way from the sale or other 
disposition of the property, is not a condi- 
tion either precedent or subsequent annex- 
ed to the grant HoUaday v. Frislne, 15 
Cal. 634. 

7. Nor does the proviso create a trust 
in the city in favor of the State, so far as 
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the property itself is concerned ; that is to 
say, the estate granted is not, by force of 
the proviso, held in trust partly for the 
benefit of the State. The interest of the 
city in the property is a legal estate for 
ninety-nine years. When the property is 
once sold or disposed of by the city, it is 
not charged with the payment of the per- 
centage in the hands of the grantee or 
purchaser. That is a duty devolving on 
the city, with which the grantee or pur- 
chaser has no concern. lb, 

8. K there Tjc any trust created by the 
proviso, it is only a trust in the one-fourth 
of the proceeds which the city may receive, 
amounting only to a covenant on the part 
of the city, which in no wise qualifies the 
grants or afiects the legal estate of the city 
in the premises. Ih. 

9. The beach and water lot property 
mentioned in the act is not devoted by the 
grant to any specific public purposes, or 
made subject to the performance of any 
trusts by the city. The interest of the 
city is absolute, qualified by no conditions 
and subject to no specific uses. It is a 
leviable interest, subject to sale under ex- 
ecution. Ih 635. 

10. The proviso to the act operates only 
as a covenant on the part of the city, that 
if she make any sale or other disposition 
for any moneys, twenty-five per cent, of 
the same shall be paid into the State 
treasury. On the other hand, if the prop- 
erty be disposed of without the receipt of 
any moneys by the city, no obligation 
arises in favor of the State. Ih. 636. 

11. Smith V. Morse, 2 Gal. 524, decid- 
ing that the city's interest in this beach 
and water lot property can be sold on ex- 
ecution against the city, not to be disturb- 
ed; but any rights which "the commis- 
sioners of the funded debt of the city of 
San Francisco," under the act of May 1st, 
1851, may possess in the property, are not 
parsed on. Ih, 637. 

12. Whatever interest the city of San 
Francisco, as defined by the charter of 
1851, had in her beach and water lot prop- 
erty on the first day of January, 1755, was 
transferred to and vested in the parties 
who were in the actual possession thereof 
on that day, provided their possession was 
continued up to June 20th, 1855, or if in- 
terrupted by an intruder or trespasser, had 
been or might be recovered by legal pro- 
cess, by virtue of the Van Ness ordinance 



and the act of March 11th, 1858, ratifying 
and confirming the same ; and such parties 
can defeat the claim of plaintiff, who 
holds under a conveyance bjjthe president 
and two members of the board of land 
commissioners, created by act of May 18th, 
1853, providing for the sale of the State's 
interest in the property within the water 
line front, as defined by the act of March 
26th, 1851. Ih, 

13. The interest of plaintiff derived 
from a conveyance of the commissioners 
under the act of May 18th, 1853, is only 
to the reversion after the ninety-nine 
years designated in the act of March 426th, 
1851. Ih. 638. 

14. A purchaser of beach and water 
lot propeily at a sheriff's sale, in August, 
1851, on execution issued upon a judg- 
ment recovered in Januaiy, 1851, against 
the city of San Francisco, acquired a title, 
if a judgment became a lien upon tlje 
property sold, previous to the act of May 
1st, 1851, and the conveyance from the 
commissioners of the sinking fund to the 
commissioners of the funded debt Wheeler 
V. Miller, 16 Cal. 125. 

15. In this case, as the record does not 
sho?ir that the judgment ever became such 
lien, the decision, giving title to the pur- 
chaser, must be taken without reference to 
any rights which the commissioners of the 
funded debt may possess. They are not 
parties, and as to their rights no opinion is 
here expressed. Ih, 



WAY, RIGHT OF. ' 

1. The owner of a building leased a 
portion of it, there was access to the part 
reserved without going through the part 
leased: held, that the lessee had no im- 
plied right of way to the pai't resei-ved 
through any portion of the lessee's premi- 
ses. Ramirez v. Mc Gormich, 4 Cal. 246. 
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WEIGHTS. 

1. Where 0. county is already in pos- 
session of a set of weights and measures 
according to law, it cannot be held liable 
for a new set purchased by the deputy 
sealer of weights and measures. Levy v. 
Supervisqrs of Yuba Oounty, 13 Cal. 636. 



WHARF. 

1. A mere right to collect wharfage and 
dockage for a certain term of years is 
neither real estate nor personal property, 
but a franchise or incorporeal heredita- 
ment, an uncertain profit issuing out of a 
realty, and this property is not taxed by 
the revenue law of 1851. Devntt v. Hays^ 
2 Cal. 468. 

2. Where a municipality have the right 
to erect, repair and regulate wharves and 
the rates of wharfage, and the banks of 
the river in front of the city are dedicated 
to the public, it follows that the right to 
collect wharfage devolves on the. corpora- 
tion. City of Sacramento v. Steamer New 
World, 4 Caf. 43. 

3. Wharfage is applied to a charge for 
landing goods, whether upon an artificial 
bank or a natural landing. lb, 

4. An action for wharfage can be main- 
tained, although the law imposing it speaks 
only in terms of a charge for arrivals. 
City of Sacramento v. Steamer Confi- 
dence, 4 Cal. 45. 

5. The proprietor of a wharf may in- 
sist on compensation for the use made of 
his wharf above the line of low water, but 
no compensation can be obtained for that 
part of the wharf below the line of low 
w^ter. Gunter v. Geary, 1 Cal. 469. 

6. The premises in dispute are leased 
for six years. The provisions of the 
lease were that the lessees should build a 
wharf on the land, but stipulated for no 
particular time : held, that the lessor, be- 
fore the expiration of the term, could 
have no legitimate cause for complaint. 
'Chipman v. Emeric, 5 Cal. 51. 

7. A wharf company is bound to keep 



its wharf in proper condition, and is liable 
for losses sustained by reason of ife neg- 
lect to do so. Finn v. VdUejo Street 
Wharf Co., 7 Cal. 256. 

8. Under the act of 1852 incorporating 
the town of Oakland, the corporate and 
municipal powers were lodged in a board 
of trustees. The boyd had power " to 
lay out, make, open, widen, regulate and 
keep in repair, all streets, bridges, ferries, 
public places and grounds, wharves, docks, 
piers, slips, sewers and alleys, and to au- 
thorize the construction of the same." Un- 
der this clause the board, by ordinance, 
gave defendant the exclusive privilege of 
laying out, establishing, constructing and 
regulating wharves, etc., within the city, 
for thirty-seven years : held, that the or- 
dinance was void as being a transfer of 
the corporate powers of the board ; and 
that the present city of Oakland being the 
successor in law of the town of Oakland, 
can come into equity to have the ordinance 
declared void, and the wharves, etc., held 
bjc defendants thereunder delivered up. 
City of Oakland v. Carpentier, 13 Cal. 
549. 

9. Bill for an injunction to restrain de- 
fendants from taking possession of cer- 
tain real estate — ^a warehouse and wharf. 
Complaint avers plaintiff's title to the 
property and their possession ; that defend- 
ants have conspired together, and are 
threatening to take by force the property 
from plaintiffs, and are making prepara- 
tions, and are using violent means to drive 
plaintiffs and their workmen from the 
premises ; that plaintiffs are in possession 
of teams, carriages, etc, for transporting 
goods from said warehouse and wharf to 
Los Angeles, as a business connected with 
said premises, and that, unless defendants 
are restrained from executing their threats, 
plaintiffs will be ruined in their business, 
and their property be destroyed : held, 
that these allegations are insufidcient to 
authorize an injunction — ^there being no 
averment of insolvency of defendants, and 
the complaint not showing that there is no 
adequate remedy at law, and that in such 
case, forcible entry and detainer would be 
a speedy mode of regaining the possession, 
if taken by defendants, and for other dam- 
ages the usual proceedings at law would 
suffice. That the premises are used in 
connection with the transportation busi- 
Acss, which would be interrupted by the 
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threatened trespass, is not alone a ground 
for equitable interference. Tomlinson y. 
liuhioy 16 Cal. 206. 



WIFE. 
See Husband and Wife. 
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WILL. 

1. Where a will was executed in 1846, 
by a Mexican citizen in Califomia before 
the judge of the place, who certified at 
the foot of the will that the testator was 
possessed of his entire judgment and un- 
derstanding, and retained his perfect mem- 
ory, it was held that the person contesting 
the will must establish the contrary. Po- 
Jiatui V. Janes, 1 Cal. 498. 

2. Evidence may be offered to prove a 
custom that no more than two w^itnesses 
were necessary to the validity of a will. 
lb. 500. 

3. Wills, under the Spanish law, were 
divided into open and nuncupative, and 
sealed or written wills. lb. 501. 

4. The law, wisely, does not re- 
quire the same formalities and strictures 
of proof in respect to an open will as in 
the case of a sealed testament, for there 
would not be the same danger of forgery 
and imposition. lb. 502. 

5. A nuncupative will may be made 
viva voce and dictated, and need not be 
signed by the testator. lb, 503. 

6. An executor named in a will, who is 
neither heir nor legatee, may be a witness 
to the execution of a will. lb. 505. 

7. A will is valid although one of the 
subscribing witnesses was an alcalde of the 
place. lb. 

8. The formalities and necessity of 
opening and publishing a sealed will, con- 
sidered, lb. 507. 

9. The observance of formalities in re- 
spect to proving an open or nuncupative 



will seems to be a useless ceremony where 
the will has been made openly, and pub- 
lished by the testator during his lifetime. 
lb. 508. 

10. Where two executors are named in 
a will, both must necessarily join in the 
execution of the powers conferred therein 
but the testator may confer upon each of 
his executors all the powers necessary, 
and he who first enters upon the adminis- 
tration shall proceed to its conclusion. lb. 
51L 

1 1. A husband, during his life time, and 
after the death of the wife, may, although 
there have been children of the marriage, 
dispose of the gananciales for any honest 
purpose when there is no intention to de- 
fraud the children, and may, by will, di- 
rect their sale to pay his debts. lb. 512. 

12. The taking of a legacy by the wife 
under her husband's will does not prevent 
her from contesting the validity of the 
will, so far as it disposes of her half in- 
terest in the common property to others. 
Beard v. Knox, 5 Cal. 256. 

13. The fact that a will was begun on 
one day, and finished several days after- 
ward, the delay being for the purpose of 
procuring a competent person to direct the 
manner of drawing it, it seems is no 
ground for invaUdating a will under a 
Mexican law. Castro v. Castro, 6 Cal. 160. 

14. The strictness of the rules of the 
civil law, requiring five, or at least three, 
witnesses to a will, was relaxed expressly 
in favor of remote districts, and two wit- 
nesses were sufficient to a will by the cus- 
tom of Califomia. Tevis v. Pitcher, 10 
Cal. 477. 

15. A will takes effect on proof of its 
execution, in the absence of a statute re- 
quiring it to be probated. lb. 161. 

16. After twenty years acquiescence in 
the terms of a will, an heir should not -be 
allowed to dispute his own acts, or to con- 
test the will on abstract points of law, 
which had never any force in California. 
lb. 

17. The will of a testator d3ring before 
the organization of the State government 
did not require to be probated under the 
then existing laws. Chimes v. Norris^ 6 
Cal. 624. 

18. Our statute of wills not only fails to 
require the probate of wills executed be- 
fore its passage, but it must from its terms 
be concluded that the legislature actually 
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intended to exclude such wills from the 
operation of the statute altogether, leaving 
their validity to depend upon the laws un- 
der which they were made, and not dis- 
turbing rights which had grown up under 
the former system. Ih. 625. 

19. A will only becomes executed upon 
the death of the testator, and therefore 
this construction does not affect wills made 
before the passage of the statute^ where the 
testator did not die till after its passage. 
Ih. 

20. Property in this State acquired by 
the husband after marriage, but before the 
passage of the act of April 17th, 1850, is 
common property under the Mexican law, 
as that so acquired subsequently is by the 
statute, and cannot be disposed of by will. 
Estate ofBuehomanjS Cal. 509. 

21. A posthumous child, for whom no 
provision is made in the will of the father, 
is entitled to one-half of the separate and 
common property, where no express in- 
tention of the testator to the contrary ap- 
pears, lb, 

22. The . several statutes of this State 
relating to wills do not apply to wills exe- 
cuted previous to their passage. There is 
no provision for the probate of such wills, 
and they must rest for their validity upon 
the laws under which they were made. 
Tevis V. Pitcher, 10 Cal. 477. 

23. Under the Mexican law, as en- 
forced in California, such a proceeding as 
the probate of an open will was unknown. 
The will took effect as a conveyance 
upon the death of testator. It mws valid 
if made in the presence of three witnesses, 
and by the custom which prevailed in 
California and obtained the force of posi- 
tive law, two witnesses were sufficient. Ih, 

24 Where a will was attested by 
two witnesses and made before a person 
who was a sindico : held, the fact that such 
person signed the instrument as smdico 
did not the less render him a witness. lb. 

25. Where the testator and the wit- 
nesses to a will are dead, proof of the sig- 
natures of the witnesses and of the testa- 
tor will be sufficient evidence of its due 
execution. lb, 478. 

26. Citation to heirs to show cause 
against probate of will, etc., not -served, is 
no objection to the jurisdiction of the 
probate court, if the heirs answer. TLe 
want of due service goes only to the sei> 
vice itself. Abila v. PadiUoj 14 Cal. 106. 



27. A will made in Texas, operating 
upon property there situated, must be in- 
terpreted by the law of that State. To 
that law reference must be had, to determ- 
ine the capacity of the testator, the ex- 
tent of his power of disposition, and the 
condition upon which the power of aliena- 
tion vested in the guardian of his children, 
appointed by the will, is to be exerds^ 
Norris v. Harris, 15 Cal. 254. 

28% In the absence of proof as to the 
laws of Texas, the courts of this State, in 
interpreting a will made in that State, will 
presume its laws to be in accordance with 
the laws of California. lb, 

29. D., a resident of Texas, and pos- 
sessed of property situated in that State, 
makes a will, giving all his estate, real 
and personal, to his wife and children, in 
equal interest, one with the other, and in- 
vesting his wife with the sole and entire 
control of the whole estate during her 
life, for the benefit of herself and children, 
free from the control and guidance of the 
courts of law in that or any other State 
where she may happen to reside at the 
time of his death, with full and complete 
power in her own name, and as guardian 
of his children, to sell and convey, or ex- 
change, any portion of all his estate, and 
to give title to the same, and purchase 
with the proceeds such other property as 
she might deem best for her own interest, 
and that of her children, " without the in- 
tervention or interposition of any court 
whatever," and appointing her executrix 
of his will and guardian of his children : 
held, that, under the will, the wife has 
power to sell the entire property of the 
estate ; and that, describing herself in a 
bill of sale, as ^ executrix,'* etc., does not 
limit the estate sold to her interest as such 
executrix ; the designation being intended 
merely to identify herself as the individual 
mentioned in the will. The designation 
does not operate as a limitation upon her 
power. 1 b. 

30. The statute of this State, relative 
to guardians, and the disposition of the 
estate left to wards, only applies when 
there is no direction by wiU as to such dis- 
position, lb, 

31. Where a will appbints a guardian, 
there is no necessity for the issuance of 
any letters of guardianship to authorize 
the guardian to act. The guardian's 
authority comes directly from the wilL iJ. 
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82. In this State there is no limitation 
upon the power of disposition by will. 1 h, 

SZ, An order of a probate court setting 
aside a judgment of that "court refusing to 
admit a will to probate is not an appeal- 
able order, because not within section 
two hundred and ninety-scTen of the act 
to regulate the settlement of the estates of 
deceased persons. Peralta v. Castroy 15 
Cal. 511. 
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WITNESS. 

I. In general. 
11. When a party, or Interested in the Action. 

1. When the ABsigpor of a Party to the 
Action. 

III. Absent Witneseee. 

IV. Impeaching a Witness. 
V. Experts. 

VI. Witness to a Will. 



I. In general. 

1. Unless the record shows that the in- 
terest of the witness is sufficient under 
our statute to disqualify, the appellate 
court will deem the parties entitled to the 
benefit of his testimony. Johnson v. Car- 
ry, 2 Cal. 86. 

2. It is the duty of the court to decide 
upon the admissibility of a witness objects 
ed to for interest ; and it is error to refer 
the question to the jury upon the evi- 
dence, with instructions to disregard itdf 
they believe the witness interested. Ta- 
bar V. Stcmiels, 2 Cal. 240. 

3. Where a witness is rejected for in- 
competency, the record must show the 
specific purpose for which he is offered to 
assign error. Sparks v. KoJdery 3 Cal. 
801. 

4. The testimony of a witness must be 
excluded when he would be benefited by 
it Jones y. Post, 4 Cal. 14. 

5. A survey may be detailed from 
memory by a witness, as '^ell as defined 
by a diagram, but must by statute be ex- 
cluded, unless the witness be the county 
fiurveyor, or be introduced to rebut or ex- 



plain a survey of the county surveyor. 
Vines V. WhiUen, 4 Cal. 280. 

6. A book-keeper, as a witness, has a 
right to refer to books kept by him, to re- 
fresh his menlory. TreadweU v. WeUs^ 4 
Cal. 263. 

7. The code provides that " no Indian 
or negro shall be allowed to testify as a 
witness in any action in which a white 
person is a party :" held, that it is design- 
ed to include all races not white, and that 
the Chinese, as East Indians, are excluded. 
People V. Hall, 4 Cal. 899 ; Speer v. See 
Tup Co,, 18 Cal 78 ; People v. Myea, 14 
Cal. 145. 

8. Our code authorizes the court to 
make an order directing a party to pro- 
duce books and papers into court on a 
subpoena duces tecum. Bamstead v. 
Empire Mining Co., 5 Cal. 800. 

9. The statement of a witness when 
sane, in relation to hi? own condition at 
the time of sale, ought to be conclusive, 
and the party introducing this witness is 
estopped from denying his sanity. Mont' 
gomery v. Hunt, 5 Cal. 868. 

10. The confidential counselor, solicitor 
or attorney of a party, or his clerk, cannot 
be required to disclose communications 
made to him professionally. Landsherger 
V. Gorham, 5 Cal. 451. 

11. A* party has no right to cross-ex- 
amine a witness, except as to facts and 
circumstances connected with the matter 
stated in his direct examination. Ih, 452. 

12. In case of lost instruments, where 
no copy has been preserved, it is not to 
be expected that a witness can recite its 
contents, word for word. It is sufficient 
if intelligent witnesses who have read the 
paper understood its object, and can state 
it with precision. Posten v. Hasette, 5 
Cal. 469. 

18. Attendance upon any court as a 
witness, juror or party, only exempts the 
person so in attendance from arrest in a 
civil action, but not from obeying any 
ordinary process of a court. Page v. 
RandaU, 6 Cal. 88. 

14. Any witness may be introduced on 
the trial by consent of the court, notwith- 
standing he was not before the grand jury, 
subject only to the rights of the prisoner 
to a postponement, in case such evidence 
should operate as a surprise upon him. 
People V. Freeland, 6 Cal. 98. 

15. A party committed for refusing to 
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answer questions propounded to him as 
a witness, under an order that he stand 
committed till he answer the questions, 
will be discharged on habeas corpus, where 
it appears that the suit has abated ; there 
being no longer parties or subject matter 
before the court, there is no longer a case 
in which the question can be asked. Mx 
parte Bowe, 7 Cal. 176. 

16. A commitment for contempt, ^^ in 
refusing to answer certain questions pro- 
pounded to the witness by the grand jury, 
^^is not a compliance with the statute, 
which requires that when the contempt 
consists in the omission to do an act which 
it was in the power of the person to per- 
form, ^ the act shall be specified in the 
commitment" It does not appear from 
such commitment whether the questions 
were legal or not. lb, 183. 

17. In such a case the commitment 
should state that the grand jury were in- 
quiring into a certain question, stating it, 
lliat the prisoner was sworn as a witness 
and certain questions asked him, stating 
them, that he refused to answer, that the 
facts were thereupon presented to the court 
by the grand jury, and the prisoner re- 
quested by the court to answer, which 
being refused by the prisoner, he was 
committed for contempt. And this rule is 
based upon the power of an appellate 
court to review oc habeas corpus the pro- 
ceedings of an inferior court in cases of 
contempt The character of the questions 
need not be made public, as they could be 
propounded in writing. lb, « 

18. Where the answer of a witness 
would subject him to criminal punishment, 
he is not privileged from answering on the 
ground that his ^mswer would disgrace 
him, but soldy on the ground that he is 
not compelled to criminate himselfl lb, 
184. 

19. The amendatory act of 1855 pro- 
vides that <^ the testimony given by such 
witness shall in no instance be given 
against himself, in any criminal proseea- 
tion;" the witness having thus the protec- 
tion contemplated by the constitution, is 
bound to answer. lb, 185. 

20. The only case where the witness is 
privileged from answering a question on 
the ground that his answer would disgrace 
him is| when it is not pertinent to the issue. 
lb. 

21. In a prosecution for assault with in- 



tent to commit murder, where the prose- 
cuting witness was asked on cross-exam- 
ination if he did not previous to the assault 
buy a pistol to use upon the defendant, to 
•which he answered in the affirmative ; it 
was competent for the district attorney to 
ask the witness to state his reasons for so 
doing ; and his answer that he was induced 
to do so by " what he was informed by a 
third person the defendant had said," was 
competent to show the motive of the wit- 
ness. People V. Shea, 8 Cal. 539. 

22. The mistake of counsel as to the 
competency of a witness is no ground for 
granting a new trial. Packer v. Heatorij 9 
Cal. 571. 

23. There is no precise age in which 
children are excluded from giving testi- 
mony. Their competency is to be de- 
termined not by their age, but by the de- 
gree of their understanding and knowledge. 
People V. Bemaly 10 Cal. 66. 

24. If over fourteen years of age, the 
presumption is that they possess the 
requisite knowledge and understanding; 
but if under that age, the presumption is 
otherwise, and it must be removed upon 
their examination by the court, or under 
its direction and in its presence, before 
they can be sworn. lb. 67. 

25. Where to a certificate of proof, by 
a subscribing witness, of the execution of 
a deed, the witness adds his signature and 
the officer adds the usual jurat to an affi- 
davit, such additions do not vitiate the 
certificate, if without them it shows a sub- 
stantial compliance with the requirements 
of the statute. The signature of the 
witness and the jurat may be rejected as 
surplusage. Whitney y. Arnold, 10 CaL 
532. 

•26. A subscribing witness to a written 
instrument, if within the jurisdiction of the 
court, must be produced, or some sufficient 
reason given for his absence. Stevent v. 
Irwin, 12 Cal. 308. 

27. The knowledge of an s^nt in the 
course of the agency is the knowledge of 
the principal, and the agent cannot be 
forced to disclose it. But if the agent 
acquires information apart from or inde- 
pendent of such course, he is not protected 
from disclosing it Hunter v. Watson, 12 
CaL 877. 

28. Where a subscribing witness to a 
bill of sale is out of the State, and the 
pnxrf is that witness saw subscribing wit- 
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ness put his name to it, and saw grantor 
sign it, and recognizes the paper from 
hearing it read, not being able to read 
himself, and another witness testifies that 
the signature of the subscribing witness is 
in his hand writing ; this is sufficient evi- 
dence to identify the paper and authorize 
it to be read in evidence. Mc Garrity v. 
Byififftan, 12 Cal. 430. 

29. A subscribing witness who is called 
to prove the execution of the instrument, 
who testifies that it was signed in his pres- 
ence ^' to the best of his recollection," is 
sufficient to allow it to be read in evidence. 
lb. 

30. To make the copy of an unrecorded 
deed evidence, the loss of the original being 
shown, the testimony of the subscribing 
witnesses to the deed, if such there be, 
should l)e had, at least to the fact of the 
execution of the paper, unless they are 
shown to be without the jurisdiction of the 
court. Smith v. Brannan, 13 CaL 115. 

31. An answer responsive to and deny- 
ing the charges in a bill in equity is not 
evidence for the defendant, though the bill 
be sustained by one witness only. Goo(l- 
win V. Hammond, 13 Cal. 169 ; BosHc v. 
Love, 16 Cal. 72. 

32. On motion by defendant to change 
the place of trial, on the ground that he is 
sued in the county in which he does not 
reside, if plaintiff resist the motion be- 
cause of the convenience of witnesses, the 
evidence as to the convenience should be 
as full and particular as that which is re- 
quired upon an application, for this cause, 
to transfer the trial to another county. 
The affidavit must state the names of the 
witnesses. Loehr v. LaJtham, 15 Cal. 420. 

33. As a matter of practice, where de- 
fendant moves to transfer the cause to the 
county of his residence, plaintiff may re- 
sist by a counter motion to retain the cause 
on account of the convenience of witnesses, 
notwithstanding the residence of defend- 
ant, and then defendant can reply to the 
allegations as to the convenience of wit- 
nesses ; or plaintiff, instead of a counter 
motion, may simply resist the motion of 
the defendant ; but reasonable time should 
be allowed defendant, if desired, to meet 
the matter set up in opposition to the 
original motion. Ih, 

34. A court may reject the most positive 
testimony, although the witness be not dis- 
credited by direct testimony impeaching 



him or contradicting his statements. Th^ 
inherent improbability of a statement may 
deny to it all claims to belief. Blankman 
v-ra/Z«;o, 15,Cal.645. 

35. The equity rule requiring two wit- 
nesses to controvert an answer under oath 
does not prevail in this State. The answer 
is only a pleading, and is not evidence for 
defendant BosHo v. Love, 16 Cal. 72. 



n. When a Partt, or Intebested in 

THE Action. 

36. Our statute allowing persons to tes- 
tify in their own cases is in derogation of 
the common law rule, and opens a wide 
door to perjury, and cannot be too strictly 
construed by the court, and when the in- 
terest of a codefendant is so inseparable 
that the testimony of either must neces- 
sarily enure to the other's benefit, the evi- 
dence must be rejected. Hotaling v. 
Oronitej 2 Cal. 63 ; SpcarJcs v. Kohkr, 3 
CaL 301 ; Buehky v. Manife,3 Cal. 442; 
Johnson v. Henderson, 3 Cal. 369. 

37. A defendant may be examined on 
behalf of his codefendants, if their inter- 
ests are divisible. Beach v. CoviUaudy 2 
Cal. 239. 

38. Where a codefendant is called gen- 
erally as a witness, and he was clearly in- 
competent on one of the isssues, the court 
should properly reject him, unless he is 
examined on the specific point, as to prove 
his codefendant was not his partner* 
Sparks v. Kohler, 3 CaL 301. 

39. Where^an accomplice or codefend- 
^t in a criminal action, under the statute 
of this State, elects to be tried separately, 
he is a competent witness for the other de- 
fendants charged with the same offense, 
the credibility of his testimony being left 
to the jury. People v. Ldbra, 5 CaL 184. 

40. Under our statute no person can 
be excluded as a witness on account of in* 
terest in the event of the action, unless he 
may be a party, or one for whose inmie- 
diate benefit the action is prosecuted or 
defended. Tomlinson v. Spencer, 5 Gal. 
293. 

41. An endorser not a party to an action 
on the note is a competent witness for the 
plaintiff, where it does not appear that the 
suit is prosecuted for his immediate bene- 
fit. II. 
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• 42. An agent is a competent witness to 
testify as to {lis authority in the perform- 
ance of acts for his reputed principal, 
though he be a secret partner. Ih, • 

43. A person who gave bond to the 
sheriff to save him harmless in holding 
the identical property which is the subject 
of the actipn, is not competent as a witness 
in the action. He must be treated as one for 
whose immediate benefit the suit is brought 
Landsherger v. Chrham^ 5 Cal. 452. 

44. Where the clerk of a court is called 
as a witness to prove the records of which 
he is clerk, it is no objection that he is in- 
terested in the result of the suit Price v. 
Dunlap, 5 Cal. 485. 

45. A defendant who had suffered de- 
fault is not competent as a witness to 
prove that he was authorized by his co- 
defendant to sign his name to a note, as by 
so doing he would reduce the amount of 
judgment against himself. Waskbum v. 
Alden, 6 Cal. 464. 

46. A broker whose commission depends 
upon his principal's recovery is incompe- 
tent as a witness, on the ground that he is 
directly interested in the event of the suit. 
Shaw V. Ihvis, 5 Cal. 466. 

47. In an action against a corporation, 
a witness who was a member of the cor- 
poration when the liabilities were incurred 
on which the action is brought, but who 
had sold out before the commencement of 
the action, is incompetent, for interest 
McAuley v. Tork Mining Co.y 6 Cal. 81. 

48. In an action against the endorser of 
a note, where demand and notice are not 
averred, but where it is averred that the 
maker paid the endorser thg value of the 
note, and that the endorser agreed to pay^ 
it, the maker of the note is not a compe- 
tent witness to prove these facts. Palmer 
V. Tripp, 6 Cal. 83. 

49. A defendant who has not been 
served with process is not a competent 
witness for his codefendant in an action of 
trespass. Gates v. Nashy 6 Cal. 194. 

50. The maker of a note after judgment 
against him is a competent witness for the 
endorser, because his interest is equally 
balanced. Vance v. OoiUns, 6 Cal. 439. 

51. An.endorser of a note is incompe- 
tent as a witness to establish the lien of a 
holder of a note upon the property of the 
maker, being directly interested to have 
the lien established. Sotde v. Dawes, 6 
Cal. 475. 



52. A witness in an action for a dis- 
puted mining claim, who was in the em- 
ploy of the party in possession at fixed 
wages, to be paid, however, from the pro- 
ceeds of the claim, is not incompetent 
when his wages are not dependent upon 
the sufilciency of such proceeds. Live 
Yankee Go, v. Oregon Co., 7 Cal. 42. 

53. A defendant or plaintiff cannot tes- 
tify in behalf of his codefendants or co- 
plaintiffs. Lucas V. Payne, 7 CaL 96; 
Turner v. McIOianey, 8 Cal. 579. 

54. In an action where the defense set 
up is the negligence of the servant of 
plaintiff, the servant is not a competent 
witness for his employer. Finn v. VaUejo 
Street Wharf Co., 7 CaL 256. 

55. Where the defeat of plaintiff would 
inevitably result in S. obtaining the fund 
in controversy : held, that S., although not 
a party to the suit, was incompetent as a 
witness. McBwen v. Johnson, 7 Cal. 260. 

56. A party who calls on an adverse 
party to testify, makes him a witness, and 
waives his incompetency to be heard for 
himself, or for his codefendants or co- 
plaintiffs. 7\imer v. McIUianey, 8 Cal. 
580. 

57. The liability of a witness to either 
party, in case of a certain result of the 
suit, must be legal, and not moral, and the 
consequent interest present, certain and 
vested, in order to exclude the witness. 
Jones V. Love, 9 Cal. 69. 

58. Where a party is called as a wit- 
ness by the other side, and on his cross- 
examination testifies to new matter, his 
opponent may be called on his own behalf 
in rebuttal of this new matter. 75. 

59. If a party be improperly joined as 
defendant, the court or jury, upon applica- 
tion, should first pass upon his case, and 
after hfe is discharged he could then be ex- 
amined as a witness for the other defend- 
ant Domingo v. Getman, 9 Cal. 102. 

60. In an action by a company of 
miners to recover possession of a mining 
claim and damages for its detention, a per- 
son who was a member of the company at 
the time of the alleged detention, and who, 
prior to the commencement of the suit, in 
consideration of unpaid assessments, sold 
his interest to his copartners in the claim, 
without warranty, is not a competent wit- 
ness, as he is interested in the damage 
sought to be recovered. Packer v. Heaionj 
9 Cal. 570. 
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61. Where L.,^ commission merchant, 
sued out an attachment against H., and 
had certain goods seized as the property of 
H., but which were claimed by C, and L. 
gave the sheriff an indemnity bond, which 
he accepted, and held the goods under the 
attachment, and subsequently sold the 
same to satisfy the attachment, C. brought 
suit e^ainst the sheriff for the value of the 
goods, the sheriff having released L. from 
all actions arising out of the seizure and 
sale of the goods, and having also released 
him after the commencement of the suit : 
held, that L. was a competent witness in 
the suit of C. against the sheriff. Perl- 
herg v. Gorham^ 10 Cal. 124. 

62. A person who has been a stock- 
holder in an incorporated company, but 
ceased to be such holder before suit was 
brought, is a competent witness in an ac- 
tion in the name of such company. Tu- 
olumne County Water Co, v. Columbia 
and Stanislaus River Water Co,y 10 Cal. 
195. 

63. The lessor of plaintiffs * is a compe- 
tent witness in an action for a trespass to 
the leased premises, when the lease does 
not bind him to protect the plaintiffs 
against trespassers. Mc Cormick v. Bailey, 
10 Cal. 232. 

64. On the trial of a cause where de- 
fendant calls the plaintiff as a witness, 
after the examination in chief he has a 
right to testify on his own behalf generally 
as to the matters in issue. Drake v. 
JEakin, 10 CaL 312; Tuolumne County 
Water Co, v. Columbia and Stanislaus 
River Water Co., 10 Cal. 396. 

65. A vendor by a quit claim detd is a 
competent witness in an action of eject- 
ment by the vendee against a third party 
to recover possession of the premises. 
Johnson v. Parks, 10 Cal. 448. 

66. To make the testimony of a witness 
admissible he must be competent at the 
time of taking his deposition. It is the 
effect of the interest on the witness at the 
time his testimony is taken that disquali- 
fies him. Kimball v. Gearhart, 12 Cal. 46. 

67. In an action of trespass for entering 
upon the mining ground of plaintiff and 
digging the same up and converting the 
gold bearing earth, the vendor of plaintiff 
is a competent witness, although a part of 
the purchase money is still due him. Rowe 
V. Bradley, 12 Cal. 280. 

68. In an action of foreclosure of a 



mortgage brought by the administrator 
upon a note and mortgage given to the in- 
testate in his lifetime, a witness whose 
wife is -a sister and heir of the deceased 
is incompetent upon the ground of interest. 
Lisman v. Early, 12 Cal. 286. 

69. Where the vendee of a lot of wheat 
released his vendor from all damages by 
reason of any implied warranty of the title 
to the \^eat, which was then in litigation 
between the vendee and a third party, 
such release made the vendor a competent 
witness. Paige v. QNeal, 12 Cal. 486. 

70. In a suit against the maker of a 
note, or the acceptor of a bill, the endorser 
is a competent witness for either party. 
Bryant v. Walriss, 13 Cal. 87. 

71. Generally a vendor with warranty 
of title is not a competent witness for his 
vendee in a controvei-sy concerning the 
title. BlackweU v. Atkinson, 14 Cal. 471. 

72. If the action concern the title to 
personal property, the vendor is a compe- 
tent witness for a second or any subse- 
quent vendee, the objection going only to 
his credibility. lb. 

73. In real estate the covenant of war- 
ranty runs with the land, and the vendor 
is directly liable to the person evicted, and 
is not a competent witness for plaintiff. lb, 

74. In suit on an account for services 
rendered and materials furnished in the 
course of his trade, and for articles fur- 
nished from his farm by plaintiff, who was 
a blacksmith and farmer, he is a com- 
petent witness to prove to the court his 
book of original entries, as preliminary to 
the introduction of the book in evidence. 
And having testified that the book was 
kept by himself; that it w^as liis book of 
original entries in which he kept his ac- 
counts; that the entries were made by 
him at the time they purport to have been 
made ; that he kept no other books ; and 
had no clerk — the book was eufiiciently 
proved to be admitted in evidence. Landis 
V. Turner, 14 Cal. 574. 

75. And being admitted, its entries, ac- 
companied with proof of the party's repu- 
tation in the neighborhood of keeping cor- 
rect accounts, by persons who had dealt 
with him, were sufficient prima facie evi- 
dence of the specific services rendered and 
of their value, and of the specific mate- 
rials ftimished and their price ; it not ap- 
pearing that any higher evidence was 
attainable. lb, 575. 



• I 



1074 



. WITNESS. 



When a Party, or Interested in the Action. — ^When the Assignor of a Party. 



76. The fact that the charges are first 
made on a slate and then transferred to 
the book does not affect the character of 
the book as one of original entries — the 
charges on the slate being mere memo- 
randa, not intended to be permanent Ih, 

77. But the transfer must not be long 
delayed, otherwise the book will be reject- 
ed, unless the delay be satisfactorily ex- 
plained. A delay of three days ^ not un- 
reasonable. Ih, 576. 

78. A party who permits himself to 
stand on the books of a water company, 
corporated under the statutes of this State, 
as a stockholder, and holds the office of 
secretary — to which no person but a 
stockholder is eligible — is not a competent 
witness for the company, in an action 
against it for overflowing plaintiffs* mining 
claim. He is liable for the debts of the 
company, and therefore interested. Wolf 
V. St, Louis Independent Water Co,, 15 
Cal. 320. 

79. The fact that the stock was held in 
his name in trust for another — the trans- 
fer having been made simply to enable 
him to become an officer of the company — 
does not relieve him from responsibility. 
Ih. 

80. Von S., deputy United States sur- 
veyor, was called as a witness, on behalf 
of plaintiffs in ejectment on a patent, to 
prove that the premises in controversy 
were within the calls of the patent, and in 
the occupation of defendant, and on his 
voir dire stated that he was married to a 
daughter of plaintiffs, and had about two 
years previously, and after the patent was 
issued, purchased, in his own name, land 
covered by the grant, upon the confirm- 
ation of which the patent issued. De- 
fendant objected to the witness, as inter- 
ested in the grant as part owner, and on 
the ground that his wife was interested, 
and hence, that he was disqualified: held, 
that the ownership of the witness in par- 
cels of land covered by the grant, other 
than the premises in controversy, did not 
disqualify him; that he could not, from 
such ownership, gain or lose by the direct 
legal operation and effect of the judgment, 
nor could the judgment be legal evidence 
for or against him in any other action. 
MoU V. Smithy 16 Cal. 556. 



1. When the Assignor of a Party to the 

Aeiion, 

81. Where the plaintiff was the assignee 
of a claim, the written contract upon 
which it was founded having been destroy- 
ed by the assignor, before the assignment, 
it was error to admit the assignor as a 
witness to prove the contents of the writ- 
ten paper thus destroyed by him. Smith 
V. Truebody, 2 Cal. 347. 

82. The assignor of a chose in action is 
incompetent as a witness for the assignee. 
Jones V. Post, 4 Cal. 15 ; Griffin v. AIsop, 4 
Cal. 408 ; Allen v. Oitizen*s Steam Niav. Co., 
6 Cal. 402 ; Adams v. Woods, 8 Cal, 321. 

83. A substantial and formal assignee 
stand upon the same ground ; neither can 
introduce the assignor as a witness. Adams 
V. Woods, 8 CaL 321. 

84. As a general rule, the vendor of 
goods is not a competent witness to im- 
peach the sale made by himself, but where 
evidence tending to show a collusion be- 
tween the vendor and purchaser to defraud 
the creditors of the former is introduced, 
the declarations of the vendor are admia- 

« 

sible, and a fortiori his sworn statement 
Howe V. Scannell, 8 Cal. 327. 

85. An assignor of an agreement lo pay 
a certain sum of money to a defendant, if 
he would withdraw his defense to a suit, 
may be a witness for the assignee in an 
action on the agreement, as it is not for an 
unliquidated demand. Crray v. Garrison, 
9 Cal. 328. 

86. If in any case one partner can as- 
sign •to another partner his interest in a 
firm claim, and then become a witness for 
him, he cannot when the claim is for goods 
sold and delivered, because this is an un- 
liquidated demand within the practice act 
Cravens v. Dewey, 13 Cal. 42. 

87. Where goods are seized by the 
sheriff on an execution against G., and the 
owners of the goods, so in the sheriff^s 
hands, assign them to plaintiff, who re- 
plevins them on the ground of fraud in the 
original sales, the assignors are competent 
witnesses for plaintiff. This is not assign- 
ing a chose in action, but a sale of specific 
goods. CoghiU v. Boring, 15 Cal, 218. 

88. A witness is not disqualified, be- 
cause of a mere expectation of deriving, 
from a suit, some advantage, to which he 
is not legally entitled. lb. 
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m. Absent Witnesses. 

89. Affidavits upon which a motion is 
founded to continue a criminal cause should 
show due diligence in endeavoring to pro- 
cure the attendance of witnesses and in 
preparing for trial. People v. Baker, 1 
Cal. 404. 

90. On a motion for new trial on the 
ground of surprise at the ^nal by the non- 
attendance of witnesses, the affidavits, in 
endeavoring to procure the attendance of 
the witnesses, should set forth that rea- 
sonable diligence has been used in en- 
deavoring to procure the attendance of the 
witnesses, and should set forth particular- 
ly and distinctly the facts which the party 
expects to prove by the witnesses. Rog- 
ers V. Huie^ 1 Cal. 432. 

91. A defendant applied for a contin- 
uance to enable him to take the deposition 
of a witness whose evidence would be of 
no avail in his defense, and in which he 
showed no diligence : held, that the appli- 
cation was properly rejected. Hawley v. 
Stirling^ 2 Caf. 473'. 

92. An affidavit for a continuance on 
the ground of the absence of a witness, 
should state that the testimony wanted is 
merely cumulative and cannot be proved 
by others, and that the application is not 
made for delay. The character of the 
diligence used in trying to obtain the at- 
tendance of the witness, whether by ex- 
hausting the process of the law or other- 
wise, should also be stated. People v. 
Thompson, 4 Cal. 241. 

93. Affidavits for a continuance should 
show that the facts expected to be proved 
by the absent witnesses cannot otherwise 
be proved. People v. Quincy, 8 Cal. 89 ; 
Pierce v. Payne, 14 Cal. 420. 

94. A new trial not granted on the affi- 
davit of the attorney of record that he, as 
well as his client and witnesses, were ab- 
sent on the trial of the case because of a 
verbal agreement by opposing counsel to 
give notice on the day of trial, when such 
affidavit is met by counter affidavits of the 
opposing counsel, and when an attorney 
did appear and contest the case on the trial. 
McDonald v. Bear River and Atibum W. 
and M. Co., 13 Cal. 230. 

95. An affidavit for continuance, on the 
ground that a witness is absent, when the 
opposite party admits that the witness 



would testify to the facts set forth, is evi- 
dence, but not conclusive proof, of its con- 
tents : it must be regarded only as a dep- 
osition. Blafikman v. VaUejo, 15 Cal. 645. 



IV. Impeaching a Witness. 

96. Where one who had acted as inter- 
preter and attorney, in relation to the ex* 
ecution of a deed, on being called as a 
witness testified that he had read the deed 
to the grantor, and what had passed at the 
time of the execution : and he subsequent- 
ly received a conveyance of a part of the 
land from the plaintiff, it was held*that 
the defendant might prove that this wit- 
ness had made to other persons a diffisrent 
statement of the facts as testified to by 
him. McDaniel v. Baca, 2 Cal. 338. 

97. A witness who is called to impeach 
another may answer that he would not 
believe such other witness on oath. This 
last has been the uniform practice in this 
State, and no injury has resulted from 
such practice. Stevens v. Irwin, 12 Cal. 
308. 

98. Where a witness is sought to be 
impeached by proof of contradictor}-^ state- 
ments alleged to have been made by him, 
the precise matter of these contradictions, 
and the time and place of the contradictory 
statements must be brought to the knowl- 
edge of the witness on cross-examination. 
Baker v. Joseph, 16 Cal. 178. 

99. And this rule, as to evidence of 
contradictory statements, applies equally 
to evidence of declarations or acts of hos- 
tility or ill feeling on the part of the wit- 
ness. There is no distinction between ad- 
mitting declarations of hostility of witness, 
by way of impairing the force of his tes- 
timony, and admitting contradictory state- 
ments, so far as this rule is concerned. 1 h, 

100. Where the objection to such im- 
peaching evidence was g<?ncral, and the 
court excluded the testimony without as- 
signing any reason, the supreme court will 
presume in favor of the correctness of the 
action of the court below ; and the appel- 
lant must show error to his prejudice, by 
putting his exception»in the proper shape, 
lb, 

101. To impeach the testimony of F., 
a witness for plaintiff, by showing that on 
a former occasion he had sworn diffisrent- 
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ly, defendant offered in evidence a state- 
ment on motion for a new trial and on ap- 
peal, in a former suit between the parties, 
purporting to contain all the evidence, and 
agreed to as correct by the attorneys 
therein, in which statement there appeared 
the testimony of F. on the trial : held, that 
the statement was not admissible ; that it 
was made for a particular purpose, and 
was not proof except for that purpose — 
certainly not to impeach F., who neither 
made nor signed it. Payne v. TreadweH, 
16 Cal. 239. 



• V. Experts. 

102". In an action to recover the value 
of services as attorney in a certain suit,* it 
is incompetent to prove the value of plaint- 
iff 's services by a witness who is not an 
attorney. Hart v. Vidal, 6 Cal. 57. 

103. The opinions as to the value of 
labor upon a contract, by a person not an 
expert, cannot be received as evidence. 
Reynolds v. Jourdan^ 6 Cal. 111. 

104. A stock raiser is a competent wit- 
ness to estimate the damage done to cattle 
by falling through a wharf. PoUc v. Coffin, 
9 Cal. 58. 

105. The opinions of witnesses are gen- 
erally admissible only when they relate to 
matters of science or art, or to skill in 
some particular profession or business. 
Hastings v. Steamer Uncle Sam, 10 Cal. 
342. 



VI. Witness to a Will. 

106. Evidence may be offered to 
prove a custom that no more than two 
witnesses were necessary to the validity 
of a will. Panaud v. Jones, 1 Cal. 500. 

107. An ctecutor named in a will, who 
is neither heir or legatee, may be a wit- 
ness to the execution of a will. /& 505. 

108. On the trial of an issue of fact 
involving the validity of a will, a subscrib- 
ing witness thereto is not rendered incom- 
petent as a witnesa by holding lands de- 
vised therein in trust for a devisee and 
without having any interest himself there- 
in. Peralto v. Castro, 6 Cal. 357. 

109. And where such trustee had issued 



a covenant of warranty to a purchaser of 
a portion of such lands, but was fully in- 
demnified against loss thereby, by the 
cestui que trust, and also held what he 
thought a sufficient portion of the purchase 
money so received as ftirther indemnity, 
he is a competent witness. Hf. 358. 

110. Where a will was attested by two 
witnesses and made before a person who 
was a sindico: held, the fact that such 
person signed the instrument as sindico, 
did not the less render him a witness. 
Tevis V. Pitcher, 10 Cal. 477. 

111. Where the testator and the wit- 
nesses to a will are dead, proof of the 
signatures of the witnesses and testator 
wUl be sufficient evidence of its due exe- 
cution, lb, 478. 

See Evidence, DEPOSirtON. 
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WORDS. 

1. No words of reproach how grievous 
soever, are sufficient provocation to reduce 
the offense of an intentional homicide with 
a deadly weapon fromf murder to nu&n- 
slaughter. People v. Butler, 8 Cal. 441. 

2. To support the condition of a bond, the 
court will transpose or reject insensible 
words, and construe it according to the ob- 
vious intent of the parties. Swain v. 
Graves, 8 Cal. 551.. 

3. "Actual"— The word "actual,** in 
the statute of frauds, was designed to ex- 
clude the idea of a mere formal change of 
possession, and the word " continued," to 
exclude the idea of a mere temporary 
change of possession. But it was never 
the design of the statute to give such ex- 
tension of meaning to this phrase, " con- 
tinued change of possession," as to require, 
upon penalty of a forfeiture of the goods, 
that the vendor should never have any 
control over or use of them. Stevens v. 
Irwin, 15 Cal. 506. 

4. " Agent " — Appended to a name has 
always been held to be merely descriptio 
personae, and in no respect affects his lia- 
bility. Sayre v. Nichols, 5 CaL 487. 

5. "Agent"— All attorneys in fact are 
agents, but all agents are not necessanly 
attorneys in fact. Agent is the general 
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term which includes brokers, factors, as- 
signees, shipmasters, and all other classes 
of i^ents. Porter v. Hermann^ 8 Cal. 624 

6. "Agent " — The wo^s " agent, trus- 
tee, guardian, administrator," and the like, 
added to the name of the signer, do not 
qualify the terms in the body of the obli- 
gation, when those terms impart a duty of 
payment by such signer. HaskeU v. Cor- 
nish, 13 Cal. 47. 

7. "Annually" — Does not mean a 
measure of time, but a succession of cal- 
endar years. People v. Brenham^ 3 CaL 
488. 

8. " Appurtenances " — ^Is too vague a 
term to comprehend in its meaning any 
personal property as the subject of levy, 
in a sheriJOT's sale. Monroe v. Thomas, 5 
CaL 471. 

9. "Baihnent" — A proper understand- 
ing of the word " bailment " justifies us in 
the conclusion that the legislature intended 
to use the word in a limited sense, as des- 
ignating bailees to keep, to transfer, or to 
deliver. People v. Cohen, 8 Cal. 43. 

10. "Belief"— The word "belief," as 
used in the statute, in verification, is to be 
taken in its ordinary sense, and means 
the actual conclusion of the defendant 
drawn from information. Humphreys v. 
McCaU, 9 Cal. 62. 

11. « Black, Indian and White Person" 
— Are generic terms, and refer to the 
great types of mankind. People v. Hall, 
4 Cal. 402. 

12. " Special cases " — ^Are confined to 
such new cases as are the creation of 
statutes. Parsons v. Tuolumne County 
Water Co., 5 Cal. 44. 

13. "Conscience" — ^It will not do to 
say that conscience and principle are used 
in common parlance as synonymous ; we 
have shown that they have a distinct and 
separate meaning, well recognized, and we 
are bound to suppose that the legislature 
employ words with reference to their cor- 
rect legislation. People v. Stewart, 7 
Cal. 144. 

14. " Conveyance " — In the act of 
April 16, 1850, is made to embrace mort- 
gages. Call V. Hastings, 3 Cal. 184. 

15. "Exclusive of costs" — ^Is used in 
the judiciary act of 1789, ex industria. 
Gordon v. Boss, 2 Cal. 157. 

16. " By matter in dispute " — In section 
four, article six of the constitution, is meant 
the subject of litigation. It is the matter 

69 



for which the suit is brought, upon which 
issue is joined, and in relation to which the 
witnesses are examined, juries are called 
and the verdict is rendered. Dumphy v. 
Guindon, 13 Cal. '30. 

17. " Cumulative " — ^In the act creating 
the board of supervisors for the counties 
in this State, was intended to bear such a 
signification as to give the board of su- 
pervisors of San Francisco county the 
same powers that were conferred upon the 
boards created in other counties, and 
where additional powers were given to 
other counties, the same were also to ap* 
ply. Dewitt v« CS.ty of San Francisco^ 2 
Cal. 339. 

18. " Good and sufficient deed " — Only 
refers to the form of conveyance. Brown 
V, Covillaud, 6 Cal. 573. 

19. "Duration" — By a reference to 
lexicographers it will be found that the 
word " duration " signifies " extent, limit, 
or time." When, therefore, the time of 
holding is not fixed, the tenure of the of- 
fice is at the pleasure of the appointing 
power. This power of removal cannot be 
divested or taken away except by limiting 
the term. People v. HiU, 7 Cal. 102. 

20. " Next election by the people "— 
Means the next election after the vacancy 
happens. People v. Mott, 3 CaL 506. 

21. "Fiador" — Means a guarantor or 
endorser. Lighistone v. Laurencel, 4 Cal. 
277. 

22. "All intents and purposes what- 
ever" — In the statute of Queen Ann% 
relative to gaming debts, made the statute 
apply to notes in the liands of third per- 
sons. Haight v. Joyce, 2 Cal. 66. 

23. " Heirs " — Though a deed was 
made to a party who is dead, and " his 
heirs," the word " heir " is not a word of 
purchase carrying title to the heirs, but 
only qualifying the title of the grantee. 
Hunter v. Watson, 12 CaL 376. 

24. " Prescribed by law " — Looks to 
actual legislation upon the subject matter, 
and in no just sense extends the exercise 
of the power to others. Exline v. Smith, 
5 CaL 113. 

25. " May and shall " — ^In the construc- 
tion of the law are convertible terms. 
Cooke V. Spears, 2 CaL 412. 

26. " Mortgage "—The term "mort- 
gaged " is very definite and certain in it- 
self, but the parties have added, " as secu- 
rity for the payment of the monthly rent 
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herein stipulated," thus giving an express 
definition of the sense in which the term 
is used. Barroilhet v. BatteUe, 7 Cal. 
452. 

27. " Mortgage " — No particular words 
are necessary to create a mortgage. The 
words " we mortgage the property," when 
accompanied by a provision for the sale of 
it in case the money, recited in the instru- 
ment as being thus secured, be not paid, 
are clearly sufficient. De Leon v. Higue- 
ra, 15 Cal. 496. 

28. " Opinion "—The terms " opinion " 
and " decisions " are often confounded, yet 
there is a wide diflTerence -between them. 
A decision of the court is its judgment ; 
the opinion is the reasons given for that 
judgment. Houston v. Williams^ 13 Cal. 
27. 

29. "Or"— This word is substituted 
for "on" in the printed copies of the consti- 
tution, in the fourth section of the sixth ar- 
ticle. It should be "and in criminal 
cases amounting to felony on questions of 
law alone." People v. AppIeffcUe, 5 Cal. 
295. 

80. " Original " — ^Is a general term of 
limitation, contradistinguished from the 
term appellate. Beed v. McCormick, 4 
Cal. 343. 

31. " Powder magazine " — Contradis- 
tinguished fix)m house, place or building. 
Barley v. Ifeyl, 2 Cal. 482. 

32. *' To purchase any property " — 
And " to erect or lease " pubhc buildings, 
flsed in separate and distinct sentences in 
a municipal charter, give the power to pur- 
chase lands to the municipality. De Witt 
V. Citt/ of San Francisco, 2 Cal 296. 

33. " With absolute powers to dispose 
of" — Ought not, in the statute of husband 
and wife, to be extended to a disposition 
by devise. Beard v. Knox, 5 Cal. 256. 

34. " Shall reside and acquire proper- 
ty " — In the act of husband and wife, does 
not confer upon wives actually being or 
residing in the State, greater privileges 
than to those abroad. lb. 257. 

35. "Sliipped" — It cannot, in a con- 
tract, be construed to mean a warranty that 
the goods had been shipped. It is rather 
used to describe and ascertain the prop- 
erty. Middleton v. BaUingaU, 1 Cal. 417. 

36. " Supervisors " — The word " super- 
visors," when applied to county officers, 
has a legal signification. The duties of 



the officer 



are 



various and manifold — 



sometimes judicial, and at others legisla- 
tive and executive. People v. Supervisors 
of El Dorado County, 8 Cal. 62. 

37. "Transput" — Under its generic 
and common meaning, would include toto^ 
ing another vessel. White v. Steam Tug 
Mary Ann, 6 Cal. 470. 

38. " Use " — The provision in the agree- 
ment for a reconveyance upon the pay- 
ment of the precise amount of the consid- 
eration of the conveyance, and three hun- 
dred dollars a month for the use thereof, 
is a circumstance favoring the conclusion 
that the debt subsisted. The term " use," 
in this instance, means interest. Hickox 
V. Lowe, 10 Cal. 207. 

39. " Vacancy "—Defined to be the ab- 
sence of an officer fh>m his office. People 
V. WeUs, 2 Cal. 223. 

40. "Wagon" — Is intended to mean 
a common vehicle for the transportation of 
goods, wares and merchandise of all de- 
scriptions. Quigley v. Gorham, 5 Cal. 
418. 



WORK AND LABOR. 

1. In an action brought to recover the 
contract price agreed to be paid for work 
and materials, the defendant will not be 
permitted to insist at the trial that the 
work was done in an unworkmanlike man- 
ner, unless he has set up such defense in 
his answer. KendaU v. VaUejo, 1 Cal. 
372. 

See Mechanics' Lien. 



WRITS. 

Writ of Arrest, See Arrest. 

Writ of Assistance, See Assist- 
ance. 

Writ of Attachment, See Attach- 
ment. 

Writ op Certiorari, See Certio- 
rari. 
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Writ op Ejectment, See Eject- 
ment. 

Writ op Error, See Error. 

Writ op Execution, See Execu- 
tion. 

Writ op Injunction, See Injunc- 
tion. 

Writ op Mandamus, See Mandamus. 

Writ op Replevin, See Replevin. 

Writ op Restitution, See Eject- 
ment, Forcible Entry and Detainer, 
VI. 

See Constable, Coroner, Elizor, 
Sherifp, Summons. 



YUBA COU^^TY. 

1. Under the Act of April 28th, 1857, 
authorizing the supei'visors of Yuba 
countj to take Btock in a railroad compa- 
nj, the stock may be taken in any railroad 
by which a railway connection shall be 
formed between Marysville and Benicia, 
or any point on the Sacramento river at 
or near Knights' Ferry. The company 
in which the stock is taken need not be 
constituted for the express and only pur- 
pose of suoh connection ; provided, the ef- 
fect of the work is to make su^h connec- 
tion. Pattison v. Supervisors of Tuba 
County, 13 Cal. 189. 
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ABANDONMENT, 37 

I. Wliat act constitates an Abandonment 

II. The eflfect of an Abandonment. 

1. Upon the person Abandoning. 

2. Upon the Rights of the Wife in a 
Homestead. 

ABATEMENT, 40 

I. Abatement of Nuisances. 

II. Of Pleas in Abatement. 

1. Other Proceedings pending for the 
same Cause. 

2. Misjoinder or Nonjoinder. 

3. Error in Venue. 

4. Want of Capacity to Sue. 

III. Of the Pleadings. 

ABSENT AND ABSCONDING DEB- 
TORS, 42 

I. Remedy against Absent Debtors. 

n. Presumption of Death of Absent 
Debtor. 

III. Effect of a Judgment against an Ab- 
sent Debtor. 

1. By Publication. 

2. By Appointment of an Attorney. 

ACCEPTANCE, 43 

I. Effect of an Acceptance. 

II. Acceptance of a Bill of Exchange. 

1. What Constitutes an Acceptance. 

2. A Verbal Acceptance is Insufficient. 

3. An Indorser may be a witness against 
an Acceptor. 

ACCESSORY, 44 

I. An Accessory may be charged with the 



Principal in the same Indictment. 
n. The Record of the Conviction of the 
Principal is not Evidence against an 
Accessory. 

ACCOMPLICE, 44 

ACCORD ANp SAT5SFACTION,.45 

ACCOUNT, 45 

I. Action on Account. 
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2. Of the Evidence. 

3. Assignment of an Account. 

II. Bill for an Account. 
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m. Account Stated. 

ACCOUNT BOOKS, 48 

ACKNOWLEDGMENT, 48 
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BAYS, RIVERS, ETC., 176 

BILL AND ANSWER, 176 

BILL IN CHANCERY, 177 

BILL OF EXCEPTIONS, 177 

BILLS OF EXCHANGE AND 
PROMISSORY NOTES, 177 

I. In general. 

II. Execution of a Note. 

1. When executed by an Agent. 

2. As Surety. 

3. As Guarantor. 

4. As Trustee. • 

5. Proof of Execution. 
HI. Notice and Protest 

1. Notice of Nonpayment 

2. Protest. 

rV. Proof of Endorsement. 
V. Endorser as a Witness. 
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VI, Acceptance of a Bill. 

VIL Alteration of a Bill or Note, 

VIII. Demand of a Note or Bill. 

IX. Actions on a Note. 
1. Defense. 

a. Want of Consideration. 

b. Fraudulent Consideration. 

X. Payment. 

1. Extension of time of Payment 
XL Interest on a Bill or Note. 
Xn. Notes described in Insolvent's Sched- 
ule. 
Xm. Notes secured by Mortgage. 

BILL OF ITEMS, 191 

BILL OF LADING, 191 

BILL OF SALE, 192 

BOARD OF DELEGATES OF THE 
SAN FRANCISCO FIRE DE- 
PARTMENT, 192 

BOARD OF EXAJ^HNERS OF THE 

STATE DEBT, 192 

BOARD OF SUPERVISORS, .... 192 
BOARD OF U. S. LAND COMMIS- 
SIONERS, 192 

BOATS, 192 

BOOKS OF ACCOUNT, 192 

BONpS, 192 

I. In general. 
IL Official Bonds, 
in. Bond for a Title. 

BOUNDARIES, 195 

BRIBERY, 195 

BRIDGES AND FERRIES, 195 

I. In general. 

IL License and granting the same. 

HL Liabilities of the owner. 

BROKER, 197 

BURGLARY, 197 

CALAVERAS COUNTY, 198 

CANALS, 198 

CAPITAL, 198 

CAPITOL BUILDINGS, 198 

CARGO, 199 

CARRIERS, 199 

CAVEAT EMPTOR, 199 



CERTIFICATE OF DEPOSIT,. .199 

CERTIORARI, 200 

CHALLENGE TO THE JURY,. .202 

CHANCERY, 203 

CHANGE OF PLACE OF TRIAL,203 

CHARACTER, 203 

CHARGE TO THE JURY, 203 

CHARTER PARTY, 203 

CHECKS, 204 

CHILD, 204 

CHINA, 205 

CHINESE, 205 

CHOSE IN ACTION, 205 

CHURCH PROPERTY, 206 

aTIZENSHIP, 206 

CIVIL LAW, 206 

CLERK, 206 

CLERK OF THE COURT, 206 

CLIENT, 207 

CODEFENDANT, 207 

COGNOVIT, 207 

COLLATERAL SECURITY, .... 208 

COLLEGE, 208 

COLLISION, 208 

COMMERCE, 208 

COMMISSION, 209 

COMMISSION, U. S. LAND, .... 209 
COMMISSION, STATE LAND.. 209 
COMMISSIONER OF THE U. S., . 209 
COIVIMISSIONER OF THE FEDER- 

AL COURTS, 209 

COMMISSIONERS OF THE FUND- 
ED DEBT OF SAN FRANCIS- 
CO CITY, 209 

COMMISSIONERS OF THE SINK- 
ING FUND OF SAN FRAN- 
CISCO CITY, 210 

COMMISSIONERS OF THE STATE 

CAPITOL, 211 

COMMISSIONER OF STREETS, 211 
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COMMITMENT, 211 

COMMON CARRIERS, 212 

COMMON LAW, 214 

COMMON PROPERTY, 215 

COMPENSATION, 217 

L In general. 
n. As Damages. 

in. For Private property condemned to 
Public use. 

IV. As a Reward. 

V. To Public Officers. 

1. To Administrators. 

2. To an Arbitrator. 

3. To Attorneys at Law. 

4. To County Clerk. 

5. To County Physician. 

6. To Sheriff. 

7. To County Treasurer. 

8. To County Auditor. 

9. To Clerk of the Board of Supervisors. 

COMPLAINT, 222 

I. In general. 

II. What the Complaint should contain. 

1. Cause of Action. 

2. Statement of a Condition precedent. 
in. Admission of Fact set up in Com- 
plaint. 

IV. Amendment to the Complaint. 

V. Supi)lemental Complaint. 

VI. Joinder of Causes of Action in a 
Complaint. 

VII. Dismissal of a Complaint 
Vni. Surplusage in a Complaint. 

IX. Verification to a Complaint. 

X. Prayer to a Complaint. 

COMPROMISE, 239 

COMPUTATION OF TIME 239 

CONCILIATION, 240 

CONDEIMNATION OF PRIVATE 

PROPERTY, 240 

CONDITIONS, . . , 241 

I. Precedent. 

II. Subsequent. 

CONFESSION, 242 

CONFESSION OF JUDGMENT, . 243 

CONFISCATION 244 

CONFLAGRATION 244 

CONFLICT OF LAW, 244 



CON 

CONFLICTING EVIDENCE, ... 245 

CONQUEST, 245 

CONSIDERATION, 245 

I. In general. 

n. Want of Consideration. 

III. Fraudulent Consideration. 

IV. Parol Evidence to explain Consider- 
ation. 

CONSIGNMENT, 251 

CONSOLIDATION, 251 

CONSOLIDATION OF ACTIONS,252 

CONSPIRACY 252 

CONSTABLE, 252 

CONSTITUTIONAL LAW, 253 

I. In general: 

II. Unconstitutionality of Laws, 
in. The Federal Constitution. 

IV. Special Acts passed upon. 

1. Those Constitutional. 

2. Those Uuconstitional. 

V. Construction of the Constitution. 

1. Art I. Declaration of Rights. 

a. Sec 1. Right to acquire and pos- 
sess Property. 

b. Sec 3. Trial by Jury. 

c Sec. 4. Free exercise and enjoy- 
ment of Religious Worship, 
d. Sec. 8. Rights of Persons^ 

a. Criminal Trials. 

b. Condemnation of Private prop- 
erty to Public uses. 

c Sec 15.' No imprisonment for Debt 
except for Fraud. 

f. Sec. 1 6. No ex post facto Law, or 
Law impairing the obligation 
Contracts. 

g. Sec 17. Foreigners who become 
bona fide Residents may enjoy and 
inherit Property. 

h. Sec. 18. No Slavery. 

2. Art II. Right of Suffrage. 

a. Sec 1. Who may Vote. 

b. Sec 6. Elections. 

3. Art. 3. Distribution of Powers. 

4. Art. rV. Legislative Department. 

a. Sec 3. Members of Assembly. 

b. Sec. 17. Approval of Bills. 

c Sec 21. No person eligible who 
holds a lucrative Federal oflSce. 

d. Sec. 22. No money to be drawn 
from the treasury but as appropri- 
ated. 
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CONTINUANCE, 284 

CONTRACT, 286 

I. In general. • 

II. Verbal Contract. 

III. Executory Contract. 

IV. Parol Evidence to explain a Contract. 

V. Entirety of Contract 

VI. Damages for nonperformance. 

VII. Want of Consideration. 

VIII. Fraudulent Consideration. 

IX. Impairing the obligation of Contracts. 

X. Specific Performance. 

XI. Assignment of a Contract. 

CONTRIBUTION, 311 

CONTROLLER, 311 

CONVERSION, 312 

CONVEYANCE, 313 

I. In general. 

II. By Husband and Wife. 

III. Requisites of a Conveyance. 

1. Delivery of a Conveyance. 

2. The Seal. 

IV. Effect of a Conveyance. 

V. Void Conveyance. 

VI. Evidence. 

1. Parol evidence to explain a Convey- 
ance. 

2. Conveyance as Evidence. 

VII. Notice to third persons. 

VIII. Trust Conveyance. 

COPARTNERSHIP, 319 

I. In general. 

II. Evidence of Copartnership. 

III. Dissolution of Copartnership. 
1. Notice required. 

IV. Liability of a Copartnership. 

V. Actions. 

1. By a Copartnership. 

2. Against a Copartnership. 

3. Among Copartners. 

VI. Surviving Copartners. 

VII. Dormant Copartners. 

CORONER, 328 

CORPORATION, 328 

I. In general. 

II. Certificate of Incorporation. 
HI. Acts of the Corporation. 

1. Powers. 

2. Liability. 
IV. Corporators. 

1. Their rights. 

2. Their liability. 



e. Sec. 25. Eveiy Law to embrace 
but one object, 

f. Sec. 31. Formation of Corpora- 
tions. 

g. Sec. 37. Organization of Cities. 

5. Art. V. Executive Department. 

a. Sec. 2. Election of a Governor. 

b. Sec. 8. Governor to fill vacancy 
in office. 

c. Sec. 16. Vacancy in office of Gov- 
ernor. 

d. Sec. 18. State Officers. 

6. Art. VI. Judicial Department. 

a. Sec. 1. Courts of the State. 

b. Sec. 2. Judges of the Supreme 
Court. 

c. Sec. 4. Jurisdiction of the Su- 
preme Court. 

d. Sec. 5. Judges of the District 
Court. • 

e. Sec. 6. Jurisdiction of the District 
Court, 

f. Sec. 7. County Officers. 

g. Sec. 8. County Court and Court 
of Sessions. 

a. County Judge. 

b. Court of Sessions. 

c. Jurisdiction of the Court of Ses- 
sions. 

h. Sec. 9. Jurisdiction of the County 

Court 
i. Sec. 10. Seats of Justice, 
j. Sec. 11. Fees of Judicial Officers, 
k. Sec. 12. Judicial Decisions. 
1. Sec. 14. Justices of the Peace. 

7. Art. Vm. State Debt. 

8. Art. XI. Miscellaneous Provisions. 

a. Sec. 1. Seat of Government. 

b. Sec. 11. Suits against the State. 

c. Sec. 13. Taxation shall be equal 
and uniform. 

d. Sec. 14. Separate and common 
property of Husband and Wife. 

e. Sec. 15. Homestead Law. 

CONSTRUCTION OF STATUTES,270 

I. In general. 

II. Federal Laws. . 

in. Powers of the Legislature. 

IV. Conflict of Statutes. 

V. Approval of Statutes. 

VI. Amendment of Statutes. 
Vn. Repeal of Statutes. 

Vni. Adjudications upon various Stat- 
utes. 

CONSUL -.284 

CONTEMPT, 284 
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3. When may be a Witness. 

V. Actions. 

• 1. By a Corporation. 

2. Against a Corporation. 

3. Service of Process. 

VI. Dissolution of a Corporation. 

VII. Stock. 

1. When hypothecated. 

2. Dividends. 

COSTS, 335 

I. In general. 

II. Appeal. 

COUNSEL, 338 

COUNSEL FEES, 338 

COUNTER CLAIM, 338 

COLTOT, 340 

I. In generaL 

II. Revenue. 
HI. Indebtedness. 

IV. Actions by or against a County. 

COUNTY COURT, 342 

I. Jurisdiction. 

II. Appeals. 

1. From Justices' Courts. 

2. To the Supreme Court. 

COUNTY JUDGE, 344 

COUNTY OFFICERS, 345 

COURTS, 345 

COVENANT, 347 

CREDITOR, 348 

CREDITORS BILL, 348 

CRIMES AND CRUVnNAL LAW, 348 

I. Crimes. 

1. Assault. 

2. Assault and Batter}-. 

3. Bribery. 

4. Burglary. 

5. Conversion. 

6. Homicide. 

7. Kidnapping. 

8. Larceny. 

9. Perjury. 

10. Rape. 

11, Trespass. 
IL Criminal Law. 

1. Jurisdiction of Courts. 

a. Supreme Court. 

b. Courts of Sessions. 

c. Justices' Courts. 



DEC 



d. Recorders' Courts. 
2. Pleadings. 

a. Affidavit on Arrest 

b. The Indictment, 
c The Commitment. 

d. Presentment. 

e. Acquittal. 

3. Statement on AppeaL 

4. Trial, 

5. Recognizance. 

6. Jury. 

a. Challenge. 

b. Instructions. 

c. Jurors. 

7. Absence of the Prisoner. 

8. Continuance. 

9. Change of Venue. 

10. Character. 

11. Accessory* 

12. Accomplice. 

13. Confesssion. 

14. Malice. 

15. Sentence. 

CROPS, 359 

CRUELTY, 361 

CUSTOM, 361 

DAMAGES, 362 

I. In general. 

n. For Breach of Contract. 

a. Against Common Carriers. 
m. In Ejectment for Use and Occupation. 

IV. In Trespass. 

V. In Tort. 

VI. In Forcible Entry and Detainer. 
\^L In Collision. 

Vni. In Slander. 

IX. In Malicious Prosecution. 

X. Breach of Statutory Requirements. 

XI. Against Officers. 

1. The Sheriff. 

2. County Clerk. 

3. Notary Public 

Xn. Upon a Statutory Undertaking. 

XIII. Damages as Costs. 

1. For a Frivolous Appeal. 

XIV. Nominal Damages. 

XV. Remote and Contingent Damages. 

XVI. Excessive Damages. 
XATET. Interest as Damages, 
XVIII. Apportionment of Damages. 

DEATH, 373 

DEBTOR AND CREDITOR,. . . .374 

DEaSIONS, 376 



TABLE OF TITLES. 



1089 



DEC 



DEV 



DECEASED PERSONS, 376 

DECLARATIONS, 377 

DECLARATIONS OF DECEASED 

PERSONS, 377 

DECREE, 377 

DEDICATION, 377 

DEEDS, 378 

L In general. 

n. Of a married "Woman. 

III. Sufficiency of a Deed. 

1. Description. 

2. Consideration. 

3. Delivery. 
rV. Void Deed. 

V. Fraudulent Consideration. 

VI. Demand for a Deed. 
Vn. Covenants in a Deed. 
Vni. Acknowledgment to a Deed. 

IX. Notice by Registration. 

X. Evidence of a Deed. 
XL Estoppel by a Deed. 
XII. When a cloud upon Title. 

Xin. A Deed construed as a Mortgage. 

XIV. Deed of a Homestead. 

XV. Deed of Separation. 

XVI. Trust Deed. 
XVn. Sheriff's Deed. 
XVin. Tax Deed. 

DEFAULT, 387 

L In general. 

n. Appeal from the Judgment. 

in. When taken prematurely. 

IV. Upon Publication of the Summons. 

DEFEASANCE. 389 

DEFENDANT 389 

I. In general. 
n. Ab a Witness. 

DEFENSE 391 

DELIVERY 391 

DEMAND 395 

I. On an Account stated. 

n. On a Contract. 

m. For Money had and received. 

IV. For Rent 

V. Against an Agent 

VI. On a Promissory Note. 

vn. On a Claim against an Estate. 
VIII. Of Property unlawfully taken. 
1. By an Officer of the Law. 



DEIVIURRAGE, 397 

DEMURRER, .397 

I. In general. 

n. Admits the facts in the Complaint. 
IIL No Demurrer necessary to a defect- 
ive Bill in Chancery. 

IV. Appeal fi*om a Demurrer. 

V. In Criminal Cases. 

VI. In Quo Warranto. 
vn. Waiver of Demurrer. 

Vin. When a Demurrer is improper. 

IX. Judgment upon Demurrer. 

X. Special Demurrer. 

1. In general. 

2. To Jurisdiction. 

3. Another action pending between the 
same parties for the same cause. 

4. That there is a defect of parties. 

5. That several causes of action have 
been improperly united. 

6. That the complaint does not state 
facts sufficient to constitute a cause of 
action. 

DEPOSIT, 403 

DEPOSIT, CERTIFICATE OF,. .403 

DEPOSITION, 403 

DEPUTY, 405 

DESCENT, 405 

DESCRIPTION, 405 

L Of Real Property. 

1. Correction of a mistake. 

2. When sufficient 

3. When insufficient. 

4. When necessary in a Power of At- 
torney. 

5. In an Assessment. 

6. In a Mechanic's Lien. 

7. In a Mortgage. 

8. In Ejectment 

9. In Forcible Entry and Detainer, 
n. Of Property sold on Execution. 

1. By an Administrator. 

III. Of Merchandise sold. 

IV. Of Debts in an Insolvent's Schedule. 

V. Of Stolen Property in an Indictment. 
VL Of papers noticed to be produced on 

Trial. 

DESfeRTERS, 410 

DESERTION, 410 

DETINUE, 410 

DEVISE, 410 
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DIAGRAM, 410 

DISCONTINUANCE, 411 

DISCOVERY, BILL FOR, 412 

DISCRETION, 412 

DISHONOR, NOTICE OF, 414 

DISMISSAL, 414 

DISSOLUTION, 414 

DISTRIBUTION, 414 

DISTRICTS, 414 

DISTRICT COURT, 414 

I. Jurisdiction, 

1. In general. 

2. Not appellate. 

3. In Probate matters. 

4. Over Proceedings in other District 
Courts. 

5. Over Judgments. 

II. Appeal. 

1. From the District Conrt. 

2. On Remittitur from Supreme Court. 

m. Costs. 

TV. Sessions of the Court. 

DISTRICT JUDGE, 418 

DITCHES, 420 

DmDEND, 420 

DIVORCE, 420 

DOCUMENTS, 422 

DOMICIL, 422 

DONATION, 423 

DOWER, 423 

DRAFT, 423 

DUEL, 423 

DYING DECLARATIONS, 423 

EJECTMENT, 423 

I. In general. 

II. Complaint in Ejectment. 
HI. Parties to the Action. 

IV. Possession. 

1. Abandonment of Possession. 

V. Evidence in Ejectment. 

1. The Patent as evidence. 

2. Notice to quit. 

3. Disclaimer. 

VI. Title. 

1 . Estoppel as to Title. 

VII. Judgment in Ejectment 

VIII. Mesne Profits. 



EST 

IX. Defendant's Improvements. 

ELECTION, 438 

ELECTION, DOCTRINE OF,. . .442 
ELIZOR, 443 

eminent domain, 443 

encroachment:, 444 

endorsement, 445 

L Of a Bill of Lading. 
II. Of a Certificate of Stock, 
m. Of Bills of Exchange and Promissory 
Notes. 

EQUALIZATION, 448 

EQUITY, 448 

I. In general. 
H. Equity Trials. 

1. Miscellaneous. 

2. On issue Joined. 

3. Jurisdiction, 

4. Jury Trials. 

5. New Trials. 

6. On Appeal. 

7. Parties in Equity. 
in. Relief in Equity. 

1. As to Mortgages. 

2. As to Decrees. 

3. As to Judgments. 

4. As to Corporations. 

5. As to Partnerships. 

6. Cancellation of a Deed. 

7. For Fraud or Mistake. 

8. Enforcement of a Contract 

9. Specific Performance of a Contract. 

IV. Equitable Assignments. 

V. Equitable Liens. 

VI. Bill of Discovery. 

VII. Bill for an Account. 
VIH. The Equities of a Trust. 

IX. Evidence in Equity. 

X. Injunction. 

ERASURE, 465 

ERROR, WRIT OF, 465 

ERRORS, 465 

ESCHEAT, 466 

ESCRIBANO, .466 

ESCROW, 466 

ESTATES OF DECEASED PER- 
SONS, 467 

ESTOPPEL, 467 
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IIL Levy. 

rV. Writ of Execution. 
1. Return upon the Writ. 

V. Supplementary Proceedings. 

VI. Exemption from Execution. 

EXECUTIVE, 526 

EXECUTORS, 526 

EXEMPLIFICATION, 527 

EXPEDIENTE, 527 

EXPERT, 527 

EXTRADITION, 527 

FACTOR, 527 

FEDERAL COURTS, 528 

FEES, 528 

FELONY, 529 

FERRIES, 529 

FINDING, .'.529 

FINES, 530 

FIRE, 530 

FIRE DEPARTMENT OF THE 

CITY OF SAN FRANCIS- 
CO, 530 

FIXTURES, 531 

FORCIBLE ENTRY AND DETAIN- 
ER, 531 

I. In general. 

II. Jurisdiction. 
IIL Pleading. 

IV. Evidence. 

1. Notice to quit 

V. Judgment. 

VI. Writ of Restitution. 

FORECLOSURE, 536 

FOREIGNERS, 536 

FORFEITURE, .536 

I. Of lands by Aliens. 

II. Of Interest in Corporations. 
IIL Of Title. 

IV. Of Leasehold Interest. 

FORGERY, 538 

FRANCHISE, 538 

FRAUD, 539 

I. In general. 

n. As a ground for Relief in Equity, 



I. In general. 

XL By Admission. 

in. As to Title in Real Estate. 

EVICTION, 474 

E\r[DENCE, 474 

I. In general. 

II. Under Issue Joined. 
m. Admission of Evidence. 

1. On Appeal. 

3. Objections to Evidence. 

IV. Declarations as Evidence. 
1. Of an Agent. 

V. Of Agency. 
VT. Of an Account, 
VII. Of Abandonment. 
VUL Of Copartnership. 

IX. Answer as Evidence. 

X. In Ejectment. 

XI. Of Parties in Interest. 
Xn. Of Jurymen. 

XTTT. Instruments offered in Evidence. 

1. In general. 

2. Account Books. 

3. Conveyance. 

4. Judgment. 

5. Notarial Certificate. 
' 6. Of a Will. 

XIV. Evidence of the Execution of an In- 
strument. 

XV. For the Production of Instruments. 
XVL Of Experts. 

XVn. Of a Demand. 
XVm. In Criminal Cases. 
1. As to Character. 

XIX. Evidence to Impeach a Witness. 

XX. Presumptive Evidence. 

XXI. Newly discovered Evidence. 

XXII. Evidence on Continuance. 
XXin. Evidence on New Trial. 

XXIV. Depositions. 

XXV. Cross Examination. 

XXVI. Conflicting Evidence. 

XXVII. Evidence reviewed. 
1. When insufficient. 

XXVin. Evidence of Lost Instruments. 

XXIX. Secondiiry Evidence. 

XXX. Parol Evidence. 

1. To explain Consideration. 

2. To explain a Contract. 

3. To explain an Instrument. 

EXCEPTION, 516 

EXECUTION, 518 

I. In general. 

n. Sale on Execution. 
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IIL Evidence of Fraud. 

IV. Arrest for Fraud. 

V. Fraud in a Consideration. 

FREIGHT, 549 

FUGITIVE SLAVES, 550 

FUGITIVES FROM JUSTICE,. .551 

GAMING, 551 

GANANCIALES, 552 

GARNISHMENT, 552 

GUAGER, STATE, 553 

GOLD DUST, 553 

GOOD WILL, .553 

GOVERNOR, 553 

GRACE, 555 

GRAND JURY, 555 

GRANT, 556 

GUARANTY, 565 

GUARDIAN AND WARD, 566 

GUEST,..' 567 

HABEAS CORPUS, 567 

HARBOR, ', 568 

HEARSAY EVIDENCE, 568 

HEIR, .569 

HIGHWAYS,- 570 

HOMESTEAD, 570 

I. In general. 

n. Not existing ill joint Tenancy. 

ni. Mortgage of a Homestead. 

IV. Sale of a Homestead. 
1. On Execution. 

V. Abandoment of a Homestead. 

HOSPITAL, 576 

HUSBAND AND WIFE, 577 

I. In general. 

n. Rights of the Wife. 

1. As Sole Trader. 
in. Rights of the Husband. 
IV. Deed of Separation. 

IDENTITY, 585 

IGUALA, PLAN OF, 586 

ILLEGITIMACY, 586 

BIPE ACHING A WITNESS,. . .586 
BIPRISONMENT, 586 



IMPROVEMENTS, 587 

INCORPOREAL HEREDITA- 

MENT, 590 

INDEBTEDNESS, 590 

INDEMNITY, 592 

INDIANS, 593 

INDICTMENT, 593 

INDORSEMENT, 598 

INFANCY, 598 

INHERITANCE, 599 

INJUNCTION, 599 

I. In general. 

n. Answer in an Injunction Suit. 

nL To Restrain Trespass. 

IV. To Restrain a Sale. 
1. On Execution. 

V. Against a Judgment. 

VI. Against Taxation. 

Vn. Dissolution of an Injunction. 
Vni. Undertaking on an Injunction. 
IX. Writ of Injunction. 

INJURY, 609 

INNKEEPER, 609 

INSANE ASYLUM, 610 

INSANITY, 610 

INSOLVENCY, 610 

I. In general. 

n. Jurisdiction. 

HI. Averment of Insolvency. 

IV. Description of Liabilities. 

V. Decree of Discharge. 

INSPECTOR, 615 

INSTRUCTIONS, 615 

I. In general. 

n. In Civil Cases. 

IIL In Criminal Cases. 

IV. When they may be Reviewed. 

INSTRUMENT, 622 

INSURANCE, 624 

INTEMPERANCE, 624 

INTENTION, 624 

INTEREST, 624 

INTERPLEADING, 626 

INTERPRETER, 627 

INTERVENTION, 627 
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INTOXICATION, 628 

IN TRANSITU, 628 

INVENTORY, 628 

ISSUE, 628 

ITEMS, BILL OF, 629 

JOINDER, 629 

JOINT DE BTOR, 629 

JOINT LIABILITY, 630 

JOINT STOCK ASSOCIATION. .630 

JOINT TENANCY, 630 

JUDGE, 630 

JUDGMENT, 630 

I. In general. 

n. Amendment to a Judgment 
m. Assignment of a Judgment 
rV. Evidence of a Judgment. 
y. Miscellaneous Judgments. 

1. On Arrest 

2. On Demurrer. 

3. Against an Administrator. 

4. In Ejectment 

5. Against an Absent Defendant 

a. By Publication. 

b. By Appointment of an Attorney. 

6. On Foreclosure of a Mortgage. 

7. In Replevin. 

VI. Judgment on Appeal. 

Vn. Jurisdiction over Judgments. 

VIII. Costs in a Judgment. 

IX. Lien of a Judgment. 

JURISDICTION, 652 

L In general. 

n. Admitted by the Answer. 
in. Of Administration. 
rV^ Of Arbitrators. 

V. Demurrer to Jurisdiction. 

VI. Of Courts. 

1. In general. 

2. Of Federal Courts. 

3. Of the Court of a United 
States Commissioner. 

4. Of the Supreme Court 

5. Of the District Court. 

a. Not Appellate. 

b. In Probate Matters. 

c. Over Proceedings in other 
District Courts. 

d. Over Judgments. 

6. County Court 
a. Appellate. 

7. Court of Sessions. 

70 



8. Probate Court 

9. Superior Court 

10. Justices' Courts. 

11. Recorders' Courts. 

JUROR, 665 

JURY, 668 

JUSTICES OF THE PEACE,. . .672 

I. In general. 

II. Jurisdiction. 

III. Pleadings. 

IV. Judgment. 

V. Appeals to the County Court. 

VI. Fees. 

JUSTIFICATION, 676 

KIDNAPPING, 676 

LACHES,... 677' 

LAND, 677 

I. In general, 
n. Public Land, 
m. PueMo Land. 

IV. Water Lots in San Francisco. 

V. Swamp and Overflowed Land. 

VI. Of Covenants or Rights to Land. 
vn. Bond for a Title. 

Vin. Warranty. 

IX. Vendor's Lien. 

X. Estoppel. 

LANDLORD AND TENANT,. . .691 

LAND COMMISSION OF THE 
UNITED STATES, 694 

LAND COMMISSION OF THE 
STATE 695 

LARCENY, 695 

LAYDAYS, 696 

LEASE, 696 

I. In general. 

n. Assignment of a Lease. 

LEGACY, 702 

LEGISLATURE, .*. . .702 

LEVY, 702 

LEX LOCI, 702 

J.IBEL AND SLANDER, 702 

LICENSE.... 703 

LIEN, 703 

I. In general, 
n. In Admiralty, 
m. By Attachment. 
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LIM 



PAR 



IV. Of a Judgment • 

V. Of a Vendor. 

LIMITATION, STATUTE OF,. . .708 

LIS PENDENS, 712 

LOTTERY, 712 

LUNATIC, 712 

MALICE, 713 

MALICIOUS PROSECUTION,.. 713 

MANDAMUS, 714 

MANSLAUGHTER, 717 

MAP, (see Diagram.) 

MARRIAGE, 718 

MARRIED WOMEN, 719 

MARYSVILLE, 719 

MASTER AND SERVANT, 719 

MASTER OF A VESSEL, .720 

MECHANICS' LIEN, 721 

MERGER, 725 

METES AND BOUNDS, 725 

MEXICAN TITLE, 729 

MILL, 730 

MINES AND MINING, 780 

I. In general. 

n. Mineral Lands. 

1. Rights of Miners. 

2. Notice of Claim. 
in. Mining Rules. 

IV. Taxation on Mines and Miners. 

MISDEMEANOR, 740 

MISJOINDEE* 740 

MISSIONS, 741 

MISTAKE, ; 741 

MONEY HAD AND RECEIVED, 745 

MORTGAGE 746 

L In GeneraL 
n. Foreclosure. 

1. Parties. 

2. Decree. 

nL Upon the Homestead. 

IV. Chattel Mortgage. 

V. Mortgage of a VesseL 

VI. Notes secured by a Mortgage. 
Vn. Assignment of a Mortgage. 
Vm. Lease of Mortgaged Property. 
IX. Writ of Assistance. 



MOTION 770 

MUNICIPAL CORPORATION. .771 

MURDER, , 777 

NAME, 780 

NATURALIZATION, 780 

NEGLIGENCE, 781 

NEGRO, 783 

NEWMATTER, 788 

NEW TRIAL, 784 

I. In general. 

n. Grounds of the Motion for New TriaL 

1. Insufficiency or Errors of Evidence. 

2. Newly Discovered Evidence. 

3. Conflicting Evidence. 

4. Surprise. 

nL When a New Trial is not necessary* 

1. In Equity Cases. 
rV. In Criminal Cases. 
V. Notice of Motion for the New TriaL 
VE. Terms on granting a New Trial. 

NEWLY DISCOVERED EVI- 

DENCE 792 

NONJOINDER, 792 

NONSUIT, 792 

NOTARY PUBLIC, 794 

NOTICE, 796 

NOTICE TO QUIT, 797 

NUISANCE, 797 

OAKLAND, 799 

OATH, 799 

OCCUPATION, 799 

OFFICE, 799 

OPINION, . . ; 805 

ORDER, 805 

ORDINANCE, 805 

OWNERSHIP, 810 

I. In general, 
n. Of Vessels. 

PARENT AND CHILD, 811 

PAROL CONTRACT, .812 

PAROL EVIDENCE, .812 

PARTIES, 812 

L In general 
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n. Li a Foreclosure Suit 
TTT. As Husband and Wife. 
IV. As Witnesses. 

PARTITION, 818 

PARTNERSHIP, 819 

PASSENGERS, 819 

PATENT, 820 

PAYMENT, 823 

PENALTY, 825 

PERJURY, 826 

PERPETUITY, 826 

PERSON, 826 

PHYSICIAN, 826 

PILOT, 826 

PILOT COMMISSICWSTERS, 827 

PLACER COUNTY, 827 

PLAINTIFF, 827 

PLEADING, 828 

PLEDGE, 831 

POSSESSION, 831 

L Of Real Estate. 

H. Of Personal Property. 

m. Abandonment of Possession.* 

POWDER MAGAZINE, 839 

POWER, 839 

POWER OF ATTORNEY, 840 

PRACTICE, 842 

PRE-EMPTION, 843 

PSESCRIPTION, 843 

PRESUMPTION, '. . . .843 

PRIEST, 846 

PRINCIPAL, 846 

PRINTER, STATE, 846 

PRISONER, 846 

PRIVILEGE, 847 

PROBATE COURT, 847 

PROCESS, > 850 

PROCHEIN AMI, 851 

PROCLAMATION, 851 

PROMISSORY NOTES, 851 

PROTEST, 851 



L In general. 

IL Of Bills and Notes. 

PUBLIC ADMINISTRATOR,... 854 

PUBLIC LAND, 854 

PUBLIC POLICY,. 854 

PUBLICATION, 855 

PUEBLO, -...856 

PUIS DARREIN CONTINU- 
ANCE, 857 

QUO WARRANTO, 857 

RAILWAYS, 858 

RAPE, 859 

RATIFICATION, 859 

RECEIPT, .^ 860 

RECEIVER, ' 860 

RECOGNIZANCE, 862 

RECORD, 863 

RECORDER, CITY, 863 

RECORDER, COUNTY, 864 

REDEMPTION, 864 

REFERENCE, 868 

REGISTRATION, 872 

REHEARING, 875 

RELATION, 875 

RELEASE, 875 

REMITTITUR, 876 

RENT, 876 

REPLEVIN, 878 

RES GEST-ffiJ, W> 

RESIGNATION, 882. 

RETURN, .883 

REVENUE,. • 883 

REVERSAL, 884 

REWARD, 884 

RIVERS, 885 

ROADS, 885 

SACRAMENTO, .885 

SALARY, 887 

SALE,. 887 

L In generaL 
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TEN 



n. By the Probate Court. 
in. On Foreclosure. 

IV. Of a Vessel, 

V. Sale on Execution. 

VI. Caveat Emptor. 

SAN FRANCISCO, 900 

I. In general. 

IT- Lai)da in San Francisco. 



SAN JOSE, 911 

SCHEDULE, 911 

SCHOOL LAND WARRANTS,. .912 

SEAL, 912 

SEAMEN, 914 

SECURITY, 914 

SEGREGATION, 914 

SENTENCE, 916 

SESSIONS, COURT OF, 916 

SET-OFF, 918 

SETTLERS, 918 

SHERIFF, 918 

I. In general. 

n. The Office of Sheriff. 

1. The Sheriff's Bond. 

2. The Elizor. 
m. The Return. 

IV. The Levy. 

V. Demand on a Sheriff. 

VI. Sale by the Sheriff. 
Vn. Sheriff's Deed. 

SHIPPING, 931 

SIGNATURE, 931 

SLANDER, 931 

SLAVERY, 931 

SOLDIER, 931 

SOLE TRADER, 931 

SOVEREIGNTY, 932 

SPECIFIC PERFORMANCE,... 933 

STAGE COMPANIES, 984 

STARE DECISIS, 984 

STATE, 935 

STATE DEBT, 936 

STATE OFFICERS, 936 

STATE PRISON, 936 

STATE RIGHTS, 936 



STATEMENT, 9S8 

I. In general. 

n. On motion for a New Trial. 

in. On Appeal. 

IV. Ameadments to a Statement 

STATUTE OF FRAUDS, 944 

I. In general. 
n. Sale of Lands. 

III. Sale of Personal Property. 

1. Change of Possession. 

2. Delivery. 

IV. Consideration. 

STATUTE OF LIMITATION.. .951 
STATUTORY CONSTRUCTION, 951 

STAY .OF PROCEEDINGS, 951 

STEAMERS, 951 

STIPULATION, 951 

STOLEN GOODS, 952 

STREETS AND HIGHWAYS,. .958 



I. In general. 

n. Commissioner of Streets. 

SUBSCRIBING WITNESS, 958 

SUMMONS 958 

SUNDAY, 962 

SUPERIOR COURT 968 

SUPERVISORS, 963 

SUPREME COURT, 965 

I. In general. 

n. Jurisdiction. 

III. Costs in the Supreme Court 

SURETY, 970 

I. On an Obligation. 
n. On an Undertaking. 

SURPRISE, 974 

SURVEY, 975 

SURVEYOR, 978 

SWAMP AND OVERFLOWED 

LANDS 978 

TAX COLLECTOR, 978 

TAX DEED, • 980 

TAXATION, 980 

TELEGRAPH, 988 

TENANT, 989 

Tenancy, 989 
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TENDER, , 991 

TESTIMONY, 992 

THREATS, 992 

TIME, 992 

TITLE, 995 

I. In general. 

n. Estoppel as to Title. 

TORT, 999 

TOWING, 999 

TREASURER, 1000 

TREATIES, 1001 

TREES, 1001 

TRESPASS, 1002 

I. In general. 

n. Damages in Trespass. 

TIT. Injunction to Restrain Trespass. 

TRIAL, 1008 

TROVER, 1010 

TRUST AND TRUSTEES,. .. .1019 
UNDERTAKING. 1015 

L In general. 

n. On Attachment, 

1. On Release of Attachment. 
ILL On Indemnity to Sheriff. 

IV. On Appeal. 

V. On Injunction. 
VT. In Replevin. 
Vn. Bail Bond. 
Vin. Of a Receiver. 

USE AND OCCUPATION 1022 

USURY, 1024 

VACANCY, 1024 

VACATION, 1025 

VAN NESS ORDINANCE, 1026 

VARIANCE, 1026 

VENDOR AND VENDEE, 1027 

VENUE, 1030 

VERDICT, 1032 

I. In general. 

n. When Set Aside. 

1. For Excessive Damages. 
. 2. For Incompetent Juror. 

3. For Mistake or Fraud. 

4. As against Law. 

5. As against Evidence. 

6. For Improper Evidence, 
in. On Conflicting Evidence. 

IV. Jurors, impeaching their Verdict. 

V. Amendment of a Verdict. 



VERIFICATION, 1039 

VESSELS, 1041 

I. Actions against Vessels. 

1. For Breach of Contract. 

2. On Statute Penalties. 

3. By Foreign Seamen. » 

4. Attachment against Vessels. 

II. Ownership of Vessels. 

1. Registry. 

2. Lien. 

3. Mortgage. 

4. Sale. 

5. Delivery. 

m. Damages caused by a Vessel. 
IV. Master of a Vessel. 

VETO, 1045 

VOTES, 1045 

WAGES, 1046 

WAGON ROAD, 1048 

WAIVER, 1048 

WAREHOUSE, 1049 

WARRANT OF ARREST, 1051 

WARRANTS, 1051 

WARRANTY, 1052 

WASTE, ^054 

WATER COURSES, 1054 

L In general. 

n. Appropriation of Water. 

m. Diversion of Water. 

IV. Abandonment of Water. 

V. Injuries caused by Water. 

WATER LOTS, 1064 

WAY, RIGHT OF, 1065 

WEIGHTS, : 1066 

WHARF, 1066 

WIFE, 1067 

WILL, 1067 

WITNESS, 1069 

I. In general. 

n. When a Party, or Interested in 

the Action. 

1. When the Assignor of a Party 
to the Action. 
m. Absent Witnesses. 

IV. Impeaching a Witness. 

V. Experts. 

VI. Witness to a Will. 

WORDS, 1076 

WORK AND LABOR, 1078 

WRITS, 1078 

YUBA COUNTY, 1079 
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24th Uce, for " mortgagee " read " mort^ 

gagor." 
nth Une, for " 147 " read " 417." 
87th line, for " 13 Cal" read " 7 CaL" 
87th line, for " BeU " read " Belloe." 
3l8t Une, for " 3 CaL" read " 4 CaL" 
14th Une, for " hgunctions " read " qoes- 

tlons." 
12th Une, for " presumptire " read " pi9- 

ventlve." 
14th line, for " Hofltnan v. Sanders" read 

"Heynum «. Landers." 
42nd Une, for " 232 " read " 132." 
28th Ihie, for " 10 CaL" read " 11 CaL" 
47th Ihie, for " 15 CaL" xead " 18 CaL" 
26th Une, for " 302 " read "320." 
7th line, for " 48 " read "98." * 
15th Une, read " It had power." 
28ni Une, for ** sufficient " read ** hunt- 

flcient" 
4 Ist line, for " truth " read " proof" 
18th Une, for " 61 " lead " 16L" 
12th line, omit "3." 
29th Une, for " 8 Cal." read "9 CaL" 
28th Une, for " 3 CaL" read " 2 CaL" 
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